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PREFACE 


This  compilation  of  cases  and  materials  on  led>or-management 
relations  is  designed  to  provide  primary  source  materials  for 
students  in  the  Graduate  Course  and  those  attending  Continuing 
Legal  Education  courses  in  Administrative  and  Civil  Law  at  The 
Judge  Advocate  General's  School,  U.S.  Army. 

The  casebook  contains  seven  chapters,  the  first  providing  an 
introduction  to  the  practice  of  Federal  sector  ledsor  law,  and  the 
remaining  six  chapters  dealing  with  a  major  area  of  Federal  sector 
ledaor  law.  Chapter  2  addresses  the  process  by  which  a  union 
becomes  an  exclusive  representative  of  a  group  of  employees. 
Chapter  3  deals  with  collective  bargaining.  This  includes  matters 
which  are  not  to  be  negotiated,  matters  which  may  be  negotiated  at 
management's  option,  and  matters  management  must  negotiate. 
Chapter  4  deals  with  the  procedures  to  be  followed  when  management 
and  the  union  cannot  agree  on  a  matter  which  is  negotiedsle  (impasse 
procedures) .  Chapter  5  deals  with  unfair  ledaor  practices.  Chapter 
6  deals  with  grievances  and  arbitration.  Chapter  7  addresses 
judicial  review. 

This  casebook  does  not  purport  to  promulgate  Department  of 
the  Army  policy  nor  to  be  in  any  sense  directory.  The  organization 
and  development  of  legal  materials  are  the  work  products  of  the 
members  of  The  Judge  Advocate  General's  School  faculty  and  do  not 
necessarily  reflect  the  views  of  The  Judge  Advocate  General  or  any 
governmental  agency.  The  words  "he,"  "him,"  and  "his"  when  used 
in  this  publication  represent  both  the  masculine  and  feminine 
genders  unless  otherwise  specifically  stated. 
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1-1.  F«4«ral  Sactor  Labor 


lETBODUCTIOH 

HanagMiaat  Belations  Prior  to  1978. 


Federal  Service  labor-management  relations  had  evolved  under 
Executive  Orders  since  1962,  when  President  Kennedy  issued 
Executive  Order  10988,  "Employee-Management  Cooperation  in  the 
Federal  Service.”  The  Order  specifically  recognized  the  right  of 
Federal  en^loyees  to  join,  or  to  refrain  from  joining,  en^loyee 
organizations.  Among  other  provisions,  the  Order  established 
procedures  for  the  granting  of  recognition  to  organizations  of 
Federal  employees,  defined  the  scope  of  consultations  and 
negotiations  with  the  employee  organizations,  emd  authorized  the 
use  of  advisory  arbitration  of  grievances. 


In  1969,  a  review  of  the  program  indicated  that  the  policies 
of  Executive  Order  10988  had  brought  about  more  democratic 
management  of  the  workforce  euid  better  eo^loyee-management 
cooperation;  that  negotiation  and  consultation  had  produced 
improvements  in  a  nmnber  of  personnel  policies  and  working 
conditions;  and  that  union  representation  of  en^loyees  in  exclusive 
bargaining  units  had  expanded  greatly.  However,  significant 
changes  in  the  program  were  recommended  to  meet  the  conditions 
produced  by  the  increased  size  and  scope  of  labor-management 
relations.  These  recommendations  led  to  the  issuance  in  1969  of 
Executive  Order  11491,  "Labor-Management  Relations  in  the  Federal 
Service,"  with  the  private  sector  as  the  model. 


Executive  Order  11491  retained  the  basic  principles  and 
objectives  underlying  Executive  Order  10988,  and  added  a  number  of 
fundamental  changes  in  the  overall  ledsor-meuiagement  relations 
structure.  The  Order  estedslished  the  Federal  Led}or  Relations 
Council  as  the  central  authority  to  administer  the  program. 
Specifically,  the  Council  was  established  to  oversee  the  entire 
Federal  service  labor-management  relations  program;  to  make 
definitive  interpretations  and  rulings  on  the  provisions  of  the 
Order;  to  decide  major  policy  issues;  to  entertain,  at  its 
discretion,  appeals  from  decisions  of  the  Assistant  Secretary  of 
Led)or  for  Labor-Management  Relations;  to  resolve  appeals  from 
negotiability  decisions  made  by  agency  heads;  to  act  upon 
exceptions  to  arbitration  awards;  and  periodically  to  report  to  the 
President  the  state  of  the  program  and  to  make  recommendations  for 
its  improvements.  The  Council  was  composed  of  the  Chairman  of  the 
Civil  Service  Commission,  the  Secretary  of  Leibor,  and  the  Director 
of  the  Office  of  Management  and  Budget. 


Several  other  third-party  processes  were  instituted  at  the 
same  time  to  assist  in  the  resolution  of  labor-management  disputes. 
The  Assistant  Secretary  of  LeUaor  for  Led>or-Management  Relations  was 
empowered  to  decide  questions  principally  pertaining  to 
representation  cases  and  unfair  ledger  practice  complaints.  The 
Federal  Mediation  and  Conciliation  Service  was  authorized  to  extend 


1-1 


its  nsdiation  assistance  services  to  parties  in  Federal  leUaor- 
nanageinent  negotiations.  The  Federal  Service  Impasses  Panel  was 
established  as  an  agency  within  the  Council  to  provide  additional 
assistance  when  voluntary  arrangements,  including  the  services  of 
the  Federal  Mediation  and  Conciliation  Service  or  other  third- 
party  mediation,  failed  to  resolve  a  negotiation  io^asse.  In 
addition,  the  Order  authorized  the  use  of  binding  arbitration  of 
ea^loyees'  grievances  euid  of  disputes  over  the  interpretation  or 
application  of  collective  bargaining  agreements. 

Under  Executive  Order  11491,  the  Federal  Service  labor- 
management  relations  continued  to  expand.  By  1977,  58  percent  of 
nonpostal  Federal  e]i^>loyees  were  in  units  of  exclusive  recognition, 
and  collective  beurgaining  agreements  had  been  negotiated  covering 
89  percent  of  those  employees.  As  the  program  evolved.  Executive 
Order  11491  was  reviewed  and  amendments  or  clarifications  of  the 
Order  were  made  on  several  occasions.  The  1977  Task  Force  of 
President  Carter's  Federal  Personnel  Management  Project  identified 
a  veuciety  of  problems,  particularly  relating  to  structure  and 
organization,  which  remained  unresolved  in  the  Federal  Service 
labor-management  relations  program  estedalished  by  Executive  Order. 
Recommendations  developed  by  the  task  force  formed  a  basis  for  both 
parts  of  the  President's  reform  program — a  reorganization  plan  and 
proposed  substantive  legislation  which  became  the  Civil  Service 
Reform  Act  of  1978  (CSRA) . 

CSRA  casts  into  law  all  provisions  of  the  Federal  ledior  relations 
program  which  has  operated  under  Executive  Order  since  1962.  These 
provisions  are  intended  to  assure  agencies  the  rights  necessary  to 
manage  Government  operations  efficiently  and  effectively,  while 
protecting  the  basic  rights  of  employees  and  their  union 
representatives . 

The  Preamble  to  the  Statute  states  the  policy  towards  labor  unions 
representing  Federal  employees.  It  states  at  section  7101: 

(a)  The  Congress  finds  that — 

(1)  experienoe  in  both  private  and  public  employment 
indioates  that  statutory  protection  of  the  right  of 
employees  to  organise,  bargain  oolleetively,  and 
participate  through  labor  organisations  of  their  own 
choosing  in  decisions  which  affect  them— 

(A)  safeguards  the  public  interest, 

(B)  contributes  to  the  effective  conduct  of 
public  business,  and 

(C)  facilitates  and  encourages  the  amicable 
settlement  of  disputes  between  employees  and 
their  employers  involving  conditions  of 
employment;  and 

(2)  the  public  interest  d«unds  the  highest 
standards  of  employee  performance  and  the  continued 
development  and  implementation  of  modem  and 
progressive  work  practices  to  facilitate  and  improve 
eiqployee  performance  and  the  efficient 
aceomplishnent  of  the  operations  of  the  Government. 
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T]i«r«for«,  labor  organiaations  and  oollactiva 
bargaining  in  tha  civil  sarvioa  arc  in  the  public 
interest. 

This  provides  the  basic  framework  the  labor  counselor  needs  in 
resolving  labor  law  problems.  The  above  section  is  especially 
helpful  when  explaining  to  reluctant  staff  members  why  a  certain 
course  of  action  cem  or  cannot  be  done,  i.e.,  that  "management  is 
required  by  congressional  mandate  to  cooperate  with  led>or 
organizations . ” 


1*2.  Federal  Iiabor*llanagement  Selations  in  the  Department  of  the 
Amy- 


Since  1962,  many  Federal  employees  have  elected  to  have  unions 
represent  them.  The  Office  of  Personnel  Management  has  reported 
that  as  of  January  1991,  60%  (1,250,777)  of  all  non-postal  Federal 
enqiloyees  were  represented  by  labor  orgeuiizations.  Exclusive 
recognitions  covered  93  percent  of  wage  system  employees  and  53 
percent  of  the  general  schedule  employees.  These  figures  are 
especially  i]iq>ressive  when  you  consider  that  many  Federal 
eaq>loyees,  such  as  supervisors  and  management  officials,  are  not 
eligible  to  be  represented  by  labor  organizations. 

In  the  Department  of  the  Army  union  gains  have  also  been 
i]iq>ressive.  By  January  1991,  205,820  Army  civilian  en^loyees  were 
represented  by  unions,  maintaining  DA's  status  as  the  Executive 
Branch  agency  with  the  highest  number  of  employees  represented  by 
unions.  These  figures  include  non*appropriated  fund  employees,  who 
may  also  be  represented  by  an  exclusive  representative.  See 
chapter  13,  AR  215-3. 

Recognizing  the  Army's  need  for  legal  advice  in  l2d}or- 
management  relations.  The  Judge  Advocate  General  and  the  Director 
of  Civilian  Personnel  in  July  1974  undertook  a  progreun  for 
inqproving  :;ommunication  and  coordination  between  the  legal  and 
personnel  staffs  at  all  levels  of  command.  As  part  of  this 
program,  at  least  one  lawyer  at  each  Army  installation  is 
designated  tc  provide  legal  advice  on  labor  relations  to  the 
Civilian  Personnel  Officer  (Appendix  A) .  The  laJsor  counselor 
program  received  added  emphasis  from  The  Judge  Advocate  General  in 
1982  (Appendix  B)  and  1985  (Appendix  C). 

This  text  is  intended  primarily  to  be  used  in  conjunction  with 
classes  designed  to  give  DOD  lawyers  the  background  they  need  to 
serve  as  l€d}or  advisors  to  Civilian  Personnel  Offices.  However, 
it  also  is  structured  to  provide  a  ready  desk  reference  for  lawyers 
with  labor  law  issues  in  the  field. 

To  practice  Federal  sector  labor  law,  a  lawyer  must  have 
additional  reference  materials.  As  a  minimtim,  a  lawyer  must  have 
the  rules  and  decisions  of  the  various  program  authorities  which 
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govern  labor  law  in  the  Federal  sector.  The  Bureau  of  National 
Affairs  has  published  these  rules  and  decisions  in  its  GovemiiiwT^t- 
KwpT  r>Y**»  Relations  Report  as  has  the  Labor  Relations  Press  in  the 
Federal  Labor  Relations  Reporter.  Information  Handling  Services 
also  publishes  and  indexes  these  decisions  in  a  microfiche  service. 
The  Government  Printing  Office  publishes  all  the  decisions  of  the 
Federal  Labor  Relations  Authority  and  the  Federal  Service  Impasses 
Panel.  The  GPO  publications  are  essential  for  all  labor 
counselors . 

In  addition  to  these  reference  materials,  a  lawyer  must  also 
refer  to  private  sector  labor  law,  as  many  aspects  of  Federal 
sector  labor  law  eu:e  analogous  to  private  sector  labor  law. 

The  Office  of  Personnel  Management  operates  a  computerized 
data  retrieval  service  called  Labor  Agreement  Information  Retrieval 
System  (LAIRS).  A  variety  of  statistical  and  textual  information 
is  available  for  a  "search"  fee,  with  requests  forwarded  from  local 
activities  through  major  commands. 

For  an  introductory  overview  of  Federal  sector  labor- 
management  relations,  the  student  should  read  Section  II, 
Chapter  8,  DA  Pam  27-21,  Military  nistrative  Law. 


1-3.  Federal  Labor  Selatioaa  Authority. 

The  Federal  Labor  Relations  Authority  (FLRA  or  Authority)  was 
established  as  an  independent  agency  in  the  executive  branch  by 
Reorganization  Plan  Mo.  2  of  1978.  The  Authority  administers  Title 
VII,  "Federal  Service  L£d}or-Management  Relations,"  of  the  Civil 
Service  Reform  Act  of  1978,  which  became  effective  11  January  1979. 
As  stated  therein,  the  Authority  provides  leadership  in 
establishing  policies  euid  guidance  relating  to  Federal  service 
labor-management  relations  and  ensures  coiq>liance  with  the 
statutory  rights  and  obligations  of  Federal  employees,  lessor 
organizations  which  represent  such  esqployees,  and  Federal  agencies 
under  Title  VII.  It  also  ac'^s  as  an  appellate  body  for  lower  level 
administrative  rulings. 

The  Authority  is  composed  of  thi’^e  full-time  members,  not  more 
than  two  of  whom  may  be  adherents  of  the  same  political  party, 
appointed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate.  Members  may  be  removed  by  the  President  upon  notice 
and  hearing,  only  for  inefficiency,  neglect  of  duty,  or  malfeasance 
in  office.  One  member  is  designated  by  the  President  to  serve  as 
Chairman  of  the  Authority.  Each  member  is  appointed  for  a  term  of 
five  years . 

The  Authority  provides  leaders^  to  in  establishing  policies  and 
guidance  relating  to  matters  under  Tide  VII  of  the  Civil  Service 
Reform  Act  and  is  responsible  for  carrying  out  its  purpose. 
Specifically,  the  Authority  is  empowered  to: 
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(A)  determine  the  appropriateness  of  units  for 
led>or  organization  representation; 

(B)  supervise  or  conduct  elections  to  determine 
whether  a  labor  organization  has  been  selected 
as  an  exclusive  representative  by  a  majority 
of  the  employees  voting  in  an  appropriate  unit 
and  otherwise  administer  the  provisions 
relating  to  according  of  exclusive  recognition 
to  labor  organizations. 

(C)  prescribe  criteria  and  resolve  issues  relating 
to  the  granting  of  national  consultation 
rights ; 

(D)  prescribe  criteria  and  resolve  issues  relating 
to  determining  compelling  need  for  agency  rules 
or  regulations; 

(E)  resolve  issues  relating  to  the  duty  to  bargain 
in  good  faith; 

(F)  prescribe  criteria  relating  to  the  granting  of 
consultation  rights  with  respect  to  conditions 
of  en^loyment; 

(G)  conduct  hearings  and  resolve  complaints  of 
unfair  labor  practices; 

(H)  resolve  exceptions  to  arbitrators'  awards;  and 

(I)  take  such  other  actions  as  are  necesseury  and 
appropriate  to  effectively  administer  the 
provisions  of  Title  VII  of  the  Civil  Service 
Reform  Act  of  1978. 


To  assist  in  the  proper  performance  of  its  functions,  the 
Authority  has  appointed  Administrative  Law  Judges  to  hear  unfair 
labor  practice  cases  prosecuted  by  the  General  Counsel.  Decisions 
of  Adi^nistrative  Law  Judges  are  transmitted  to  the  Authority, 
which  may  affirm  or  reverse,  in  whole  or  in  part,  or  make  such 
other  disposition  as  the  Authority  deems  appropriate. 


1-4.  The  General  Counsel  of  the  Federal  Labor  Relations  Authority. 

The  General  Counsel  of  the  Authority  is  appointed  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  for 
a  term  of  five  years.  The  General  Counsel  is  primarily 
responsible  for  supervision  of  the  seven  Regional  Offices.  In  ULP 
cases  the  regional  staffs  serve  as  the  General  Counsel's  field 
representatives.  Each  Regional  Office  is  headed  by  a  Regional 
Director,  with  a  Regional  Attorney  who  works  closely  with  him  or 
her  as  ULP  cases  develop.  Each  region  also  has  a  supervisoiry 
attorney  or  supervisory  l5d>or  relations  specialist  who  supervises 
the  investigation  of  the  ULP's  and  the  processing  of 
representation  cases.  After  investigation,  the  Regional  Office 
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decides  if  these  issues  brought  to  it  by  a  union  or  management 
have  merit  and  will  be  pursued  before  the  Authority.  This 
decision  of  the  Regional  Office  is  appeal2d>le  to  the  General 
Counsel.  The  remainder  of  the  professional  regional  staff  is 
roughly  composed  of  half  attorneys  and  half  labor  relations 
specialists.  All  staff  members  may  function  as  ULP  investigators 
but  only  the  attorneys  serve  as  prosecutors  in  ULP  hearings. 


1-5.  Federal  Mediation  and  Conciliation  Service. 

The  Federal  Mediation  and  Conciliation  Service  (FMCS)  is  an 
independent  agency  of  the  Federal  government  whose  purpose  is  to 
resolve  negotiation  impasses.  A  negotiation  impasse  occurs  when 
the  parties  agree  that  a  matter  is  negotied>le,  but  cannot  agree  to 
either  side's  proposal.  Rather  than  using  the  coercive  acts  of  a 
strike  or  a  lockout  (both  of  which  are  impermissible  in  the 
Federal  sector ) ,  the  services  of  the  FMCS  are  used  to  try  to 
resolve  the  dispute.  The  FMCS  consists  of  a  Director  located  in 
Washington,  D.C.,  and  commissioners  located  throughout  the 
country.  A  mediator  meets  with  the  parties  and  attempts  to 
resolve  the  deadlock  by  making  recommendations  and  offering 
assistance  to  open  communications.  The  mediator  has  no  authority 
to  impose  a  solution. 


1-6.  Federal  Service  Impasses  Panel. 

The  Federal  Service  Impasses  Panel  (FSIP)  is  an  entity  within 
the  Authority,  the  function  of  which  is  to  provide  assistance  in 
resolving  negotiation  impasses  between  agencies  and  exclusive 
representatives .  The  Panel  is  composed  of  a  chairman  and  six 
other  members,  who  are  appointed  by  the  President,  from  among 
individuals  who  are  familiar  with  Government  operations  and 
knowledgeable  in  l€d}or-management  relations.  The  Panel  considers 
negotiation  impasses  after  third-party  mediation  fails.  The  Panel 
will  attempt  to  get  the  parties  to  resolve  the  dispute  themselves 
by  making  recommendations  or,  as  a  last  resort,  will  impose  a 
solution.  Resort  to  the  Panel  must  be  preceded  by  attempted 
resolution  by  the  FMCS. 
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Regional  Structure  of  the 
Federal  Labor  Relations  Authority 


The  Authority's  headquaiters  are  located  at  500  C 
Commercial:  (202)  382-0748 


St.,  SW.,  Washington.  DC  20424 

FTS.  382-0748 


Rcghm  I  10  Causeway  St.,  Room  1017  Regioa  IV 

Boston,  MA  02222-1046 
FTS  835-7280 
Comm.  (617)  565-7280 

Region  U  nil  18ih  Si..  NW..  7th  Floor  Region  V 

P.O.  Box  33758 
Washington,  D  C.  20033-0758 
FTS  653-8500 
Comm.  (202)  653-8500 

Region  111  1371  Peachtree  St.  NE.,  Suite  122  Region  VI 

Atlanta.  GA  30367 
FTS  257-2324 
Comm.  (404)  347-2324 

Region  VII 


175  W.  Jackson  Blvd.,  Suite  1359-A 
Chicago,  IL  60604 
FTS  886-3468 
Comm.  (312)  353-6306 

525  Grifrin  St..  Suite  926  LB  107 
Dallas.  TX  75202 
FTS  729-49% 

Comm.  (214)  767-49% 

1244  Speer  Blvd.  .  Suite  100 
Denver.  CO  80204 
FTS  564-5224 
Comm.  (303)  844-5224 

901  Market  St..  Suite  220 
San  Fmncisco.  CA  94103 
FTS  484-4000 
Comm.  (415)  744-4000 


1-7.  Jurisdiotlon. 

•*  Soop«  of  tho  csB]i. 

Section  7101(b)  of  the  Civil  Service  Reform  Act  (CSRA) 
provides : 


It  is  the  purpose  of  this  chapter  to  prescribe 
certain  rights  and  obligations  of  the  employees  of  the 
Federal  Government  and  to  establish  procedures  which  are 
designed  to  meet  the  special  requirements  and  needs  of 
the  Government.  The  provisions  of  this  chapter  should 
be  interpreted  in  a  maxmer  consistent  with  the 
requirement  of  an  effective  and  efficient  Government. 


Thus,  the  CSRA  covers  only  "employees  of  the  Federal  Government. 
Employees  are  defined  in  section  7103(a)(2)  as: 

"ei^ployee"  means  an  individual*— 

(A)  enqployed  in  an  agency;  or 

(B)  whose  employment  in  an  agency  has  ceased 
because  of  any  unfair  labor  practice  under  section 
7116  of  this  title  and  who  has  not  obtained  any 
other  regular  and  substantially  equivalent 
employment,  as  determined  under  regulations 
prescribed  by  the  Federal  LeUt>or  Relations  Authority; 
but  does  not  include— 

(i)  an  alien  or  noncitizen  of  the  United  States  who 
occupies  a  position  outside  the  United  States 
(except  for  agency  operations  in  Republic  of 
Panama  **  see  22  U.S.C.A.  3701(a)(1)); 

(ii)  a  member  of  the  uniformed  services; 

(iii)  a  supervisor  or  a  management  official; 

(iv)  an  officer  or  employee  in  the  Foreign  Service 
of  the  United  States  eiiq>loyed  in  the  Department  of 
State,  the  Agency  for  International  Development,  or 
the  International  Communication  Agency;  or 

(V)  any  person  who  participates  in  a  strike  in 
violation  of  section  7311  of  this  title; 


Generally,  an  employee  is  an  individual  "employed  in  an 
agency."  What  is  an  agency?  That  is  defined  in  section 
7103(a) (3) : 

(3)  'agency'  means  an  Executive  agency  (including 
a  nonappropriated  fund  instrumentality  described  in 
section  2105(c)  of  this  title  and  the  Veterans'  Canteen 
Service,  Veterans'  Administration),  the  Library  of 
Congress,  and  the  Government  Printing  Office,  but  does 
not  include — 
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(A)  the  General  Accounting  Office; 

(B)  the  Federal  Bureau  of  Investigation; 

(C)  the  Central  Intelligence  Agency; 

(D)  the  National  Security  Agency; 

(E)  the  Tennessee  Valley  Authority; 

(P)  the  Federal  Labor  Relations  Authority; 
or 

(G)  the  Federal  Service  Impasses  Panel; 


This  section  of  the  CSRA  and  5  U.S.C.  SS  104  and  105 
exclude  the  U.S.  Postal  Service  from  the  jurisdiction  of 
the  Authority.  It  is  governed  by  the  National  Labor 
Relations  Act.  See  United  States  Postal  Service.  Dallas. 
Texas  and  National  Association  of  Letter  Carriers.  8  FLRA 
386  (1982). 


In  the  following  case,  the  union  filed  a  petition  asking  the 
Regional  Director  of  the  FLRA  to  conduct  a  secret  ballot  election 
so  that  the  cafeteria  workers  could  vote  for  or  against  union 
representation.  Fort  Bragg  opposed  the  election,  arguing  that  the 
cafeteria  workers  were  not  F^eral  en^loyees.  The  Authority  held 
that  the  facility's  Cafeteria  Fund  was  a  private  organization 
rather  than  an  agency  within  the  meaning  of  5  U.S.C.  S  7103(a)(3). 
Although  the  Commanding  General  controlled  appointments  to  the  Fund 
Council  through  the  School  Board,  he  did  not  exercise  control  over 
day-to-day  operations . 


FORT  BRAGG  SCHOOLS  SYSTEM, 
FORT  BRAGG,  HORTB  CAROLIHA 

3  FLRA  99  (1981) 

(Summary  of  Decision) 


Upon  a  petition  duly  filed  with  the  Fec'eral  Labor  Relations 
Authority  under  section  7111(b)(2)  of  the  Federal  Service  LeUaor- 
Management  Relations  Statute,  5  U.S.C.  SS  7101-7135,  a  hearing  was 
held  before  a  hearing  officer  of  the  Authority.  The  Authority  has 
reviewed  the  hearing  officer's  rulings  made  at  the  hearing  and 
finds  that  they  are  free  from  prejudicial  error.  The  rulings  are 
hereby  affirmed. 

Upon  the  entire  record  in  this  case,  the  Authority  finds: 

The  Petitioner  filed  ein  amended  petition  seeking  exclusive 
recognition  as  the  certified  representative  of  all  employees  of 
Fort  Bragg  Schools  Cafeteria  Fund  (Fund)....  Petitioner  argues 
that  the  Fort  Bragg  Schools  System  (System)  is  the  Activity  because 
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the  Fund  is  an  instrumentality  of  the  Army  at  Fort  Bragg,  and  not 
a  separate  and  distinct  entity  as  contended  by  the  Activity.  The 
Activity  asserts  the  Fund  is  not  an  "agency"  within  the  meaning  of 
section  7103(a)(3),  the  en^loyees  of  the  Fund  eire  not  "employees" 
within  the  B»aning  of  section  7103(a)(2)  of  the  Statute  and, 
therefore,  the  Fund  is  not  subject  to  the  Authority's  jurisdiction. 
The  sole  issue  herein  is  whether  the  Fund  is  an  "agency"  within  the 
meaning  of  the  Statute,  and  therefore  subject  to  the  jurisdiction 
of  the  Authority. 

The  Fund  is  a  private  organization  that  provides  noonday  meals 
to  students  and  faculty  for  the  Fort  Bragg  Schools  System.  The 
Fund  e]q>loys  approximately  36  employees  at  seven  schools, 
i^proximately  98%  of  the  students  are  either  military  dependents, 
children  of  civilian  base  residents,  or  non-military  related 
dependents  of  military  households. 

Revenue  is  derived  primarily  from  cash  receipts  for  lunches 
and  milk  sold  in  the  school  cafeterias  and  is  expended  for 
salaries,  supplies,  and  other  expenses  necessary  for  the  cafeteria 
operation.  The  Fund  also  participates  in  the  reimbursement  plan 
of  the  U.S.  Department  of  Agriculture  surplus  food  commodities 
program  via  the  State  of  North  Carolina. 

The  Fund  enqployees  were  nonappropriated  fund  (NAF)  employees 
until  1976  when  the  cafeteria  operation's  status  was  changed  to  a 
"Type  3"  private  organization  under  Army  Regulation  210-1,  with  the 
approval  of  the  Commanding  General .  Although  the  Commanding 
General  has  the  right  to  revoke  his  approval  of  the  Fund  as  a 
private  organization,  he  does  not  have  control  over  its  day-to- 
day  operations.  Such  classification  is  defined  in  Army  Regulation 
210-1  as  an  independent  private  organization  that  is  "controlled 
locally  by  a  conmion  interest  group  with  no  formal  connection  with 
outside  organizations . "  The  status  was  changed  at  the  request  of 
North  Carolina  State  officials  for  the  stated  reason  that  it  was 
inappropriate  for  the  school  system  to  be  taking  monies  (lunch 
payments)  from  the  cafeteria  operation  and  paying  it  to  the  central 
post  for  support  services.  The  State  directed  that  the  cafeteria 
operation  be  operated  in  a  manner  comparable  to  other  systems  in 
North  Carolina.  At  the  time  of  the  change,  employees  had  the 
option  to  resign  and  seek  outside  employment,  be  assigned  to 
another  NAF  unit,  or  be  hired  by  the  new  private  organization,  the 
Fund.  None  of  the  employees  sought  other  NAF  jobs.  All  of  them 
sought  positions  with,  and  were  hired  by  the  Fund.  As  a  result  of 
the  change,  en^loyees  were  refunded  their  "NAF"  retirement  benefits 
because  the  j\ind  does  not  have  a  retirement  plan. 

A  representational  certificate  had  been  granted  to  the 
National  Association  of  Government  Employees  (NAGE)  in  1973  for  all 
NAF  employees  at  Fort  Bragg.  NAGE  did  not  challenge  the  loss  of 
the  Fund  employees  at  the  time  of  the  creation  of  the  Fund,  nor  did 
it  intervene  in  the  instant  proceeding. 

The  Fund's  constitution  and  employee  contracts  are  the  only 
written  documents  governing  the  Fund's  operations.  Article  11(f) 


1-10 


of  the  constitution  states  that  the  "organization  will  be  self- 
sustaining  and  receive  no  support  assistance  or  facilities  from  the 
Amy  or  from  nonappropriated  fund  instrumentalities  .  .  .  . " 
Article  V  states  that  the  Fort  Bragg  School  Board  will  constitute 
the  officers  of  the  Fund  and  will  serve  as  the  Fund  Council 
(Council).  Presently,  the  School  Board  members  are  appointed  by 
the  Commanding  General.  Article  V,  section  II  requires  that  the 
Superintendent  of  Schools  be  appointed  Custodian  of  the  Fund. 
Membership  in  the  Fund  is  voluntary  and  open  to  all  parents  of 
dependent  children  enrolled  in  the  System  and  all  school  employees. 
The  constitution  also  includes  en^loyee  policies  and  regulations. 

The  School  Food  Services  Supervisor  is  in  charge  of  managing 
the  food  operations  at  the  seven  schools  and  reports  to  the 
Assistant  Superintendent  for  Business,  who  reports  directly  to  the 
Superintendent.  Although  the  Superintendent,  Assistant 
Superintendent,  and  Food  Services  Supervisor  are  appropriated  fund 
employees  and  receive  government  checks,  the  employees  receive 
nongovernment  checks  against  the  Fund's  account,  endorsed  by  the 
Superintendent.  The  Superintendent  approves  leave  but  employees 
have  a  right  of  appeal  to  the  Council.  There  is  no  interchange  of 
assignments  between  the  en^loyees  of  the  System  and  those  of  the 
Fund,  and  no  common  first  level  supervision. 

Based  on  the  foregoing,  it  is  concluded  that  the  Fund  is  not 
an  "agency"  as  defined  in  section  7103(a)(3)  of  the  Statute.  That 
is,  the  Fund  is  not  an  Executive  agency,  or  a  nonappropriated  fund 
instrtimentality  of  the  U.S.  Army.  As  to  whether  it  continues  to 
be  an  NAF  instrumentality  of  the  U.S.  Army,  as  set  forth  above,  the 
record  reveals  that  the  Fund  was  established  and  exists  as  a 
private  organization  in  accordance  with  Army  regulations  and  in 
response  to  a  legitimate  purpose.  Further,  the  Fund's  employees, 
in  contrast  to  other  HAF  eiiq>loyees,  do  not  have  a  retirement  plan, 
and  are  now  covered  by  social  security.  Although  the  Commanding 
General  controls  appointments  to  the  Fund  Council  via  the  School 
Board,  he  does  not  exercise  control  over  its  day-to-day  operations, 
or  the  wages ,  hours  and  working  conditions  of  the  Fund '  s  employees . 

Under  these  circumstances,  it  is  concluded  that  the  Fund  is 
no  longer  a  NAF  instrumentality  amd  therefore  does  not  come  within 
the  definition  of  "agency"  under  section  7103(a)(3)  of  the  Statute. 
Thus,  the  employees  are  not  "eoq>loyees”  within  the  meaning  of 
section  7103(a)(2).  Accordingly,  it  shall  be  ordered  that  the 
petition  herein  be  dismissed  on  jurisdictional  grounds. 


ORDER 

IT  IS  HEREBY  ORDERED  that  the  petition  in  Case  No.  4-RO-30  be, 
and  it  hereby  is,  dismissed. 
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b.  President's  Authority  to  Exclude  and  Suspend  Employees 
from  Coverage. 

The  statute,  by  its  terms,  has  limited  applicability.  In 
addition,  the  President  may  exclude  any  agency  or  subdivision 
thereof  from  coverage  under  the  statute  for  national  security 
grounds.  (CSRA,  S  7103(b))  President  Carter  excluded  certain 
organizations  by  Presidential  Executive  Order  12171  (44  Fed.  Reg. 
66565  (1979)).  See  Naval  Telecommunications  Center.  6  FLRA  498 
(1981)  for  a  discussion  of  this  provision. 

The  National  Treasury  Employees  Union  challenged  the  Executive 
Order  as  violating  Federal  employees'  First  Amendment  freedoms  of 
speech  and  association.  The  court  upheld  the  issuance  of  the 
Executive  Order.  N.T.E.U.  v.  Reagan.  679  F.2d  262  (D.C.  Cir. 
1982) . 

Also,  exercising  his  authority  under  section  7103(b)(1), 
President  Reagan  issued  Executive  Order  12666  exempting  Federal  Air 
Marshall  from  the  coverage  of  the  Labor  Relations  Program.  The 
president  determined  that  those  Federal  Aviation  Administration 
employees  primarily  do  investigative  and  intelligence  work,  and  the 
program  cannot  be  applied  to  them  in  a  manner  consistent  with 
national  security  requirements  (Federal  Register  Jan.  17,  1989). 

In  addition  to  his  authority  to  exclude  such  organizations, 
the  President  may  also  suspend,  under  5  U.S.C.  S  7103(b)(2),  the 
application  of  CSRA  to  any  "agency,  installation,  or  activity 
located  outside  the  50  States  and  the  District  of  Columbia,"  when 
such  suspension  is  in  the  interest  of  national  security. 

In  Ward  Circle  Naval  Telecommunications  Center.  6  FLRA  498 
(1981),  the  Authority  held  that  it  was  without  jurisdiction  to 
process  a  representation  petition  for  a  four-person  unit  of 
eiq>loyees  engaged  in  the  operation,  maintenance  and  repair  of  "off 
line"  and  "on  line"  cryptographic  equipment  because  the  activity 
was  excluded  from  the  coverage  of  CSRA  by  EO  12171.  In  Criminal 
Enforcement  Division.  Bureau  of  Alcohol.  Tobacco  and  Firearms.  3 
FLRA  208  (1980),  the  Authority  held  that  it  had  no  jurisdiction 
over  an  RO  case  involving  a  proposed  unit  of  all  professional  and 
nonprofessional  employees  of  the  activity  because  the  activity  was 
excluded  from  the  coverage  of  CSRA  by  EO  12171.  In  Los  Alamos  Area 
Office.  Department  of  Energy.  2  FLRA  916  (1980),  the  Authority 
dismissed  a  negotiability  petition  on  the  ground  the  subdivision 
of  the  agency  was  excluded  from  the  coverage  of  CSRA  by  EO  11271. 

On  November  4,  1982,  President  Reagan  signed  EO  12391.  This 
EO  gives  the  Secretary  of  Defense  the  authority  to  suspend 
collective  bargaining  within  DOD  overseas  when  union  proposals 
would  "substantially  impair"  the  implementation  of  status  of  forces 
agreements  (SOFA)  overseas  with  host  nations.  The  EO  grew  out  of 
a  dispute  between  NFFE  and  Eighth  U.S.  Army,  Korea  concerning  union 
proposals  to  lift  ration  control  purchase  limits  in  the  Army 
commissary  store,  and  to  waive  certain  registration  requirements 
for  employees  privately  owned  vehicles.  See  NFFE  and  Eighth  U.S. 
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Army  Korea,  4  PLRA  68  (1980),  and  Eighth  U.S.  Army  v.  FLRA  and 
HKfi#  685  F.2d  641  (D.C.  Cir.  1982). 
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CHAPTBB  2 


THE  BEPBE8EHTATI0H  PHOCESS 


2ol.  iBtroduotion. 

a.  Eacoonitioa.  Under  the  civil  Service  Refora  Act  of  1978, 
Title  VII  (5  U.S.C.  §  7101  et  seq.>  (CSRA) ,  Izdsor  organizations  may 
represent  Federal  employees  in  four  situations: 

1.  exclusive  recognition— -7103 (a) (16)  and  7111; 

2.  national  consultation  rights — 7113; 

3 .  consultation  rights  on  government -wide  rules  or 
regulations — 7117 (d) ;  and 

4.  dues  allotment  recognition— 7115(c) . 

The  first  two  varieties  of  recognition  are  carried  over  from  EO 
11491;  the  latter  two  were  created  by  CSRA.  Because  most  ledsor 
counselors  do  not  become  Involved  with  the  latter  three,  this  text 
will  merely  define  them.  It  will  address  in  detail  the  exclusive 
recognition  form  of  representation. 

b.  Mmtional  consul tatien  rights.  A  union  accorded  NCR  by 
2U1  agency  or  a  primary  national  subdivision  of  an  agency  is 
entitled  (1)  to  be  informed  of  zuiy  substantive  change  in  conditions 
of  employment  proposed  by  the  agency,  (2)  to  be  permitted  a 
reasonable  amount  of  time  to  present  its  views  and  recommendations 
regarding  the  proposed  changes,  (3)  to  have  its  views  and 
recommendations  considered  by  the  agency  before  the  agency  acts, 
amd  (4)  to  receive  from  the  agency  a  written  statement  of  the 
reasons  for  the  action  taUcen.  5  U.S.C.  §  7113(b).  To  qualify,  the 
union  must  hold  exclusive  recognition  either  for  at  least  10%  or 
for  3,500  of  the  civilian  employees  of  the  agency  or  the  primary 
national  subdivision  (PNS) ,  provided  that  the  union  does  not 
already  hold  national  exclusive  recognition.  5  C.F.R.  §  2426.1 

o.  Consultation  rights  on  qwitfnt-wide  rules  or 
regulations.  Under  this  form  of  recognition,  the  rights  of  a  union 
accorded  consultation  rights  are  coiiq>araQ>le  to  those  under  national 
consultation  rights.  The  chief  difference  is  that  only  agencies 
issuing  government-wide  rules  and  regulations  can  grant  such 
recognition.  5  U.S.C.  §  7117(d)(1).  To  qualify,  the  union  must 
hold  exclusive  recognition  for  at  least  3,500  employees, 
government-wide.  5  C.F.R.  §  2426.11(a)(2). 

d.  Dues  allotment  recognition.  A  union  qualifies  for  dues 
allotment  recognition  if  it  can  show  that  at  least  10%  of  the 
employees  in  an  appropriate  unit  for  which  no  union  holds  exclusive 
recognition  are  membeT-a  of  the  union.  5  U.S.C.  §  7115(c)(1).  A 
union  accorded  dues  allotment  recognition  can  negotiate  on  only  one 
matter:  the  withholding  of  \inion  dues  from  the  pay  of  the 
employees  who  are  members  of  the  union.  The  dues  withholding  and 
official  time  provisions  of  5  U.S.C.  §§  7115(a)  and  7131(a), 


2-1 


applicable  only  to  unions  holding  exclusive  recognition,  do  not 
apply  to  a  union  with  only  dues  allotment  recognition. 

e.  Bmclusive  Hecocmition.  The  most  common  type  of 
recognition  for  the  installation  labor  counselor  is  that  of 
exclusive  representation  of  a  labor  organization.  The  Federal 
Labor  Relations  Authority  and  its  General  Counsel,  through  the 
Regional  Director,  supervise  the  process  by  which  l2d>or 
organizations  obtain  exclusive  representation. 

To  obtain  "exclusive  recognition"  a  led)or  organization  must 
receive  a  majority  of  the  votes  cast  in  a  secret  ballot  election 
held  euaong  employees  in  an  appropriate  unit.  A  l2d}or  orgemization 
may  "force"  the  required  secret  ballot  election  by  filing  a 
representation  offering  petition,  called  an  "RO"  petition,  with  the 
appropriate  Regional  Director.  The  Regional  Director  will  review 
the  RO  petition  to  insure  that  it  is  timely  filed,  that  there  is 
the  requisite  showing  of  interest,  and  that  the  bargaining  unit  is 
appropriate.  If  it  satisfies  the  edsove  requirements,  the  Regional 
Director  will  schedule  a  secret  ballot  election.  The  Authority 
certifies  a  union  if  the  union  receives  the  requisite  number  of 
employee  votes. 

A  union  accorded  exclusive  recognition  is  entitled  to  a  nvimber 
of  rights  and  benefits  to  Include:  the  right  to  negotiate  the 
conditions  of  employment  of  the  employees  it  represents  (5  U.S.C. 
S§  7114  and  7117);  the  right  to  be  given  an  oppoirtunity  to  be 
represcuited  at  "formal  discussions"  and  "investigatory 
ex2uainations"  (5  U.S.C.  §  7114(a)(2));  the  right  to  receive 
official  time  to  negotiate  collective  bargaining  agreements  (5 
U.S.C.  $  7131(a));  and  the  right  to  receive  dues  allotments  at  no 
cost  to  the  union  (5  U.S.C.  $  7115(a)).  The  union  also  has  a 
nvDDber  of  obligations,  including  a  general  duty  to  represent  the 
interests  of  all  bargaining  unit  employees  without  regard  to  union 
membership  (5  U.S.C.  §  7114(a)(1).) 


2-2.  Solloitatlon  of  Employees. 

A  tinion  must  receive  a  majority  of  the  valid  votes  cast  in  the 
representation  election,  before  it  is  certified  as  the  exclusive 
representative.  To  obtain  this  support,  it  must  communicate  with 
the  employees.  Ledior  imion  organizers  can  communicate  with 
employees  off  the  installation  but  it  is  difficult  to  assemble  them 
off-post  and  during  off-duty  hours.  They  prefer  to  contact 
employees  at  their  places  of  employment.  But  to  allow  such  may 
disrupt  work.  The  ledsor  coiinselor  may  be  expected  to  advise 
commanders  as  to  the  right  of  employee  and  nonemployee  union 
organizers  to  solicit  employees  on  the  installation.  The  Federal 
sector  has  borrowed  its  solicitation  rules  from  the  private  sector. 
The  following  materials  address  these  rules. 
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«.  Solieltation  by  nonMiploy***. 

The  case  below  discusses  the  rules  management  may  use  in 
restrictinr  nonemployee  labor  organizers  from  entry  on  the 
installatlo . .  These  are  normally  persons  paid  by  the  national 
office.  As  a  general  rule,  management  need  not  allow  professional 
labor  organizers  on  the  activity  premises  to  solicit  support. 
There  are  exceptions  such  as  when  the  orgemizers  show  they  cannot 
reasonably  communicate  with  the  proposed  bargaining  vuiit  employees 
on  a  direct  basis  outside  the  activities  premises  (employee 
Inaccessibility) .  A  second  exception  is  when  management  decides 
to  allow  one  union  to  use  its  services  and  facilities.  It  would 
then  be  required  to  furnish  equal  services  and  facilities  to  other 
unions  that  have  equivalent  status  to  the  first  union.  The 
following  is  a  leading  case  in  this  area.  It  discusses  the  ed)ove 
points  in  a  factual  situation,  provides  the  rationale  for  adopting 
these  rules,  and  refers  to  other  cases  which  should  be  researched 
by  the  labor  counselor  who  is  confronted  with  an  "access  to  the 
facility"  problem.  The  case  excerpt  is  the  Administrative  Law 
Judge's  recommendation  to  the  Assistant  Secretary  of  Labor, 
followed  by  a  siupmary  of  the  Assist2mt  Secretary's  decision.  Note 
that  he  rejects  some  of  the  Administrative  Law  Judge's  reasoning 
and  recommendations. 

Note  also  that  DoD  policy  is  to  allow  professional  union 
organizers  to  solicit,  absent  mission  interference,  under  certain 
conditions.  Generally,  both  oral  and  written  solicitation  is 
permissible  so  long  as  it  is  done  in  a  non-work  area  during  non¬ 
duty  time.  Paragraph  3-5,  CPM  chapter  711. 


U.S.  ABinr  NATICK  LABOBATORZES 
HATICX,  MASSACHUSETTS 
A/SLNR  Mb.  263  (1973) 

Finding  of  Fact 


Introduction 

The  essential  facts  are  largely  undisputed, *  and  unless  noted 
to  the  contrary  it  may  be  assumed  that  there  is  no  issue  concerning 
the  following  matters. 

The  U.S.  Army  operates  the  Natick  LcUsoratories  on  a  military 
reservation  which  is  enclosed  by  a  fence.  Tight  security  prevails, 
and  it  is  necessary  to  pass  security  guards  in  order  to  enter  the 
premises.  Approximately  1250  civilian  personnel  are  employed  of 
whom  900  to  1000  are  in  the  xinit  represented  by  NAGE. 

NAGE  was  granted  exclusive  recognition  on  March  29,  1965, 
under  Executive  Order  10988.  It  and  the  Respondent  entered  into 
a  collective  bargaining  agreement  which  was  approved  by  the 


*  Only  pertinent  footnotes  are  included. 
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Departnent  of  the  Army  on  June  1,  1971.  That  agreement  was 
terminated  on  December  1,  1971,  as  a  result  of  NAGE's  timely 
request  that  it  be  renegotiated.  Throughout  the  events  in  issue 
the  parties  were  engaged  in  negotiations  looking  toward  a  new 
contract . 

On  December  20,  1971,  AFGE  National  Representative  Pat  Conte 
requested  a  list  of  all  eligible  employees  and  permission  to 
conduct  2m  organizational  ceunpaign  on  the  premises  from  January  3 
to  J2muary  28,  1972.  Respondent  made  availedsle  the  list  of 
employees,  and  authorized  Mr.  Conte,  Nr.  Guy  Colletti,  and  Mr. 
Airthur  LeOBelle,  all  luiion  representatives  and  nonemployees,  to 
enter  the  reservation  and  solicit  memberships  in  AFGE  during  that 
period.  Space  was  provided  in  the  main  lobby  and  the  cafeteria  in 
the  Administration  Building,  and  the  AFGE  representatives  were 
permitted  to  visit  the  vending  machine  areas  in  the  Research 
Building,  the  Development  Building,  and  the  Engineering  Building. 
AFGE  was  also  given  access  to  the  shop  areas  in  the  Shop  Building 
and  the  Services  Building  during  the  30<-minute  break  when  those 
Shop  Areas  shut  down  for  lunch.  Solicitation  in  the  other  areas 
described  above  was  allowed  during  normal  duty  hours  -  7:15  a.m. 
to  4:15  p.m.  The  only  reservations  were  that  employees  were  not 
to  be  approached  at  their  work  sites  during  duty  hours  and  AFGE 
literature  was  not  to  be  placed  at  their  desks  or  work  stations 
during  duty  hours.  AFGE's  organizational  effort  was  apparently 
successful.  On  February  7  it  filed  a  petition  for  an  election  with 
the  Boston  Area  Administrator  of  LMSA,  and  the  petition  is  still 
pending  before  that  office. 


It  is  now  necessary  to  make  findings  concerning  the 
accessibility  of  the  Laboratories  employees  to  the  efforts  of  an 
outside  xmlon  desiring  to  communicate  with  them.  As  noted  above, 
there  are  between  900  emd  1000  ^ployees  in  the  bargaining  unit, 
of  a  total  civilian  complement  of  about  1250.  Respondent  provides 
996  parking  spaces  for  all  personnel,  of  which  eddout  950  are  used 
on  an  average  day.  In  addition,  ed>out  60  employees  use  the  walk- 
in  gate.  The  facility  is  guarded  and  is  enclosed  by  a  high  fence. 
It  is  located  approximately  18  miles  west  of  Boston,  and  its 
employees  reside  throughout  eastern  Massachusetts.  Some  even 
commute  from  Rhode  Island  and  southern  New  Heunpshire.  It  is 
evident  from  a  comparison  of  the  Personnel  Roster  (Respondent's 
Exhibit  4)  and  a  map  that  the  employees'  residences  are  scattered 
euBong  many  small  towns  and,  as  Respondent  asserts,  that  no  single 
newspaper,  radio  station  or  television  station  would  reach  all  or 
even  a  siibstantial  number  of  them.  Access  to  them  through  the 
media  is  wholly  dissimilar  to  the  problem  of  thus  reaching 
employees  who  live  in  a  single  town  and  its  environs,  and  who  are 
serviced  by  a  small  number  of  newspapers  and  radio  or  television 
stations.  There  are  approximately  23  towns  within  a  15  mile  radius 
of  Natick,  and  it  appears  that  about  one-third  of  the  employees 
live  even  farther  away.  They  are  thus  divided,  in  terms  of  the 
big-city  media,  euBong  Boston  and  Worcester,  Massachusetts, 
Providence,  Rhode  Island  and  Manchester,  New  HeuBpshire.  Without 
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attempting  to  subject  this  Issue  to  some  kind  of  rigorous  and 
extended  analysis,  I  think  it  fair  to  conclude  that  employees  whose 
residences  are  as  scattered  as  are  these,  in  this  particular 
geographical  setting,  cannot  be  reached  by  reasonable  effort 
through  the  news  media,  or  through  visits  to  their  homes. 
Likewise,  it  appears  clear  that  an  effort  to  sift  the  various 
telephone  directories  for  purposes  of  contacting  so  large  and  so 
dispersed  a  group  of  people  would  have  been  a  consider2d3le  chore. 

AFGE  did  not  request  the  addresses  or  telephone  numbers  of 
unit  employees,  and  Respondent's  witnesses  stated  such  a  request 
would  have  been  refused  pursuant  to  outstanding  regulations 
(Respondent's  Exhibit  4  -  Appendix  C,  Federal  Personnel  Manual). 
Nor  is  there  any  indication  that  AFGE  requested  that  Respondent 
permit  the  use  of  its  internal  mailing  system  as  an  alternative 
method  which  would  achieve  effective  commvmication  with  unit 
employees  without  disclosing  addresses  or  telephone  numbers.  Mr. 
Nicholas  J.  Morana  testified  that,  while  he  was  not  sure  that  AFGE 
had  requested  permission  to  use  the  internal  mailing  system,  such 
a  request  would  likewise  have  been  refused. 

There  was  consideredale  testimony  and  some  dispute  concerning 
the  efficacy  of  any  effort  to  reach  employees  through  the 
distribution  of  leaflets  at  the  gate.  The  pedestrian  entrance  at 
the  west  end  of  K2uisas  Street  lends  itself  readily  to  leaf let ing. 
However,  only  about  60  employees  can  be  reached  in  this  fashion. 
Thus,  almost  all  of  the  \init  employees  enter  euid  leave  the  premises 
in  some  of  the  950  cars  which  regularly  park  within  the 
reservation.  The  main  gate  is  off  of  Kansas  Street  some  several 
hundred  yards  west  of  its  intersection  with  Route  27 .  The  security 
guards  stationed  at  the  gates  have  no  authority  to  interfere  with 
anyone  who  wishes  to  hand  out  leaflets  from  the  roadway  adjacent 
to  the  installation.  However,  it  is  highly  questioncible  whether 
this  can  be  done  in  a  safe  and  effective  way.  Both  George  Hoemer, 
a  Security  Guard  called  by  (and  President  of)  NAGE  Local  21-34,  and 
Chief  Edward  C.  Kennedy  of  the  Security  Guards  called  by 
Respondent,  testified  that  the  approximately  950  automobiles  are 
cleared  into  or  out  of  the  gate  in  about  20  minutes.  Such  traffic 
occupies  two  of  the  three  lanes  on  Kansas  Street,  and  is  controlled 
as  it  leaves  or  enters  Route  27  by  a  Natick  policeman  who  is 
assigned  to  that  intersection  for  approximately  30  minutes.  Mr. 
Hoemer  conceded  on  cross-examination  that  it  would  be  dangerous 
to  stand  in  the  road  in  an  effort  to  hand  literature  to  drivers. 
It  is  clear  that  the  drivers  would  be  on  the  opposite  side  of  the 
car  from  anyone  attempting  to  distribute  literature  from  the  edge 
of  the  road  when  cars  were  leaving  the  gate,  and  that  cars 
occupying  the  middle  lane  of  Kansas  Street  would  be  inaccessible 
to  those  distributing  literature  at  all  times  unless  distribution 
took  place  in  the  street  between  the  lanes  of  morning  traffic  or 
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in  the  third  lane  which  is  apparently  not  nuch  used.^  While  the 
evidence  is  far  from  clear  with  respect  to  how  often  and  for  how 
long  cars  nay  be  stopped  as  they  proceed  along  K2msas  street  to  or 
fron  Route  27,  it  is  clear  that  the  Natick  policeman  makes  every 
effort  to  move  the  traffic  from  the  Laboratories,  and  to  have  it 
out  of  the  way  before  the  heavy  traffic  along  Route  27  begins.  In 
order  to  move  the  number  of  cars  involved  in  the  20  minutes 
generally  agreed  upon  as  par  for  that  course,  it  would  be  necessary 
for  eUaout  47  per  minute  to  enter  or  exit  the  base.  It  is  also 
relevant  to  note  that  the  open  period  in  this  contract,  and  the 
rival  organizational  drive  happened  to  occur  in  midwinter,  under 
conditions  which  Nr.  Hoemer  conceded  would  make  distribution  of 
leaflets  both  difficult  and  demgerous. 

Issues 


The  central  issue  posed  by  this  controversy  may  be  stated  as 
follows:  Did  Respondent  "sponsor,  control  or  otherwise  assist" 
AFGE  in  violation  of  section  19(a)  (3)  by  permitting  its  nonemployee 
representatives  to  conduct  an  organizational  ceunpaign,  in  nonwork 
areas  of  the  installation  or  nonwork  time,  for  the  purpose  of 
securing  the  30%  showing  of  interest  required  as  a  prerequisite  to 
the  filing  of  a  petition  challenging  the  status  of  NAGE  as  the 
exclusively  recognized  collective  bargaining  representative? 

A  subsidiary  issue  will  become  critical  should  the  Assistant 
Secretary  decide  that  the  scope  of  the  access  granted  the  rival 
AFGE  would  in  ordinary  clrcumstemces  be  overbroad  and  hence  a  form 
of  assistamce  violative  of  the  Girder.  The  possibility  of  such  a 
holding  requires  a  resolution  of  the  question  whether  there  existed 
in  the  particular  facts  of  this  case  obstacles  to  the  rival  union's 
effective  commtinication  with  the  employees  through  other  means 
which  were  so  great  as  to  justify  the  degree  of  access  permitted 
here. 


Contentions 


NAGE's  essential  argument  is  simply  that  section  19(a)(3) 
prohibits  an  Agency  from  granting  nonemployee  union  representatives 
access  to  its  property  for  orgemizational  (as  distinguished  from 
electioneering)  purposes  where  there  is  an  exclusively  recognized 
laJsor  organization  in  the  unit.  It  argues  that  an  exclusive 
representative's  status,  under  the  scheme  of  the  Order,  operates 
to  preclude  access  to  an  activity's  premises  by  nonemployee 


*  The  record  is  not  clear  on  the  question  whether  most  automobile 
occupants  could  be  reached  from  the  side  of  the  road  after  several 
days  of  distribution.  It  appears  unlikely  that  they  could,  as  the 
traffic  in  the  south  lane  proceeds  to  or  from  the  lower  ramp 
leading  to  the  lower  parking  lot  and  the  traffic  in  the  north  lane 
proceeds  to  or  from  the  upper  reunp  leading  to  the  upper  parking 
lot. 
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representatives  of  another  organization  until  the  rival  has  filed 
a  petition  with  LNSA.  It  points  out  that  section  19(a)(3),  in 
condemning  assistances  to  l2d3or  organizations,  as  an  exception 
permits  an  agency  to  "furnish  customary  and  routine  services  and 
facilities  under  section  23  *  *  *  when  the  services  and  facilities 
are  furnished,  if  requested,  on  an  impartial  basis  to  organizations 
having  equivalent  status."  The  basic  thrust  of  this  arg\iment,  as 
I  read  it,  is  that  the  two  unions  here  involved  did  not  enjoy 
equivalent  status  (in  fact  could  not  until  both  were  on  the  ballot 
pursuant  to  an  agreement  for,  or  direction  of,  an  election) ,  and 
that  it  was  therefore  unlawful  for  the  Activity  to  furnish  its 
services  emd  facilities  to  AFGE.  Thus  NAGE  appears  to  raise  the 
issue  which  was  before  the  Assistant  Secretary,  in  a  somewhat 
different  context,  in  U.  S.  Department  of  Interior.  Pacific  Coast 
Region.  Geological  Survey  Center.  Menlo  Park.  California.  A/SLMR 
No.  143. 

A  second  argument  advanced  by  NAGE  is  that,  even  if  section 
19(a)(3)  does  not  cUasolutely  prohibit  an  agency  from  granting  an 
outside  union  access  to  its  premises  in  all  circumstances,  the 
employees  here  were  not  so  "Inaccessible"  under  the  Bzdacock  & 
Wilcox  doctrine^  as  to  justify  the  degree  of  access  granted  here. 
It  asserts  that  the  Assistant  Secretary  dealt  directly  with  this 
issue  in  Department  of  the  Treasury.  Bureau  of  customs.  Boston. 
Massachusetts .  A/SLNR  No.  169,  in  which  he  sustained  the  Agency's 
refusal  to  permit  nonemployee  organizers,  to  electioneer  on  the 
premises.  The  Assistant  Secretary  held  that,  in  order  "to  support 
a  contention  that  nonemployee  organizers  should  be  accorded 
personal  access  (as  distinguished  from  access  through  the  mail)  to 
employees  on  Activity  premises  for  the  purpose  of  ceunpaigning  it 
must  be  shown  that  the  employees  at  whom  the  campaigning  is 
directed  are  inaccessible,  thus  rendering  reasonable  attempts  to 
communicate  with  them  on  a  direct  basis  outside  the  activity's 
premises  ineffective."  In  this  respect,  NAGE  contends  that  the 
record  herein  will  not  support  a  finding  that  the  employees  were 
so  Inaccessible  as  to  render  ineffective  the  existing  alternative 
methods  of  communication.  It  points  to  AFGE's  failure  even  to 
request  use  of  the  internal  mailing  system,  the  claimed 
availed>ility  (and  use)  of  the  confidential  list  of  employee  names 
and  addresses,  and  the  lack  of  persuasive  evidence  that  employees 
could  not  be  reached  by  leafleting  or  other  traditional  methods 
outside  the  premises. 

A  third  and  final  argximent  on  this  issue  appears  to  be  that 
the  development  of  a  uniform  and  hence  stabilizing  policy  in  this 
important  area  of  labor  relations  in  the  Federal  sector  requires 
a  finding  that  Respondent  violated  section  19(a)(3)  in  the 
circumstances  presented  here.  Thus,  it  is  argued  that  the 
Assistant  Secretary,  in  the  Bureau  of  Customs  case,  made  it  clear 
that  he  will  compel  an  agency  to  permit  nonemployee  union 
organizers  to  ceunpaign  on  its  premises  only  in  the  rare  case  of 
employee  inaccessibility  to  other  modes  of  communication.  From 


® NLRB  V.  Babcock  &  Wilcox  Co.,  351  U.S.  105  (1956). 


2-7 


this  preaise  NAGE  argues  that,  in  the  ordinary  case  where  effective 
channels  of  coaai\inication  off  the  premises  do  exist,  thus  rendering 
personal  visitations  unnecessary  emd  unnecessarily  disruptive,  the 
grant  of  such  access  should  as  a  matter  of  policy  be  found  to 
constitute  unlawful  assistance,  for  the  failure  to  do  so  will,  in 
effect,  delegate  to  agencies  the  unpoliced  power  to  grant  or 
withhold  permission,  zmd  thereby  to  create  in  the  Federal  sector 
an  unpredictable  and  xuistabilizing  atmosphere. 

Respondent's  argument  may  be  briefly  siimmarized.  The  general 
rule  in  the  private  sector  is  that  an  employer  need  not  open  up  his 
private  property  to  nonemployee  organizers  if  the  union  otherwise 
has  adequate  access  to  his  employees.  The  rule  set  forth  by  the 
Supreme  Court  in  Babcock  &  Wilcox  has  in  effect  been  adopted  by  the 
Assistant  Secretary  in  the  Bureau  of  Customs  case.  If  it  is 
appropriate  to  require  a  private  employer  to  open  his  private 
property  ^ere  employees  are  not  reasoneQsly  accessible  to  a  union 
desiring  to  communicate  with  them,  a  fortiori  it  is  appropriate  to 
require  a  public  employer  to  open  his  public  property  in  similar 
circumstemces .  Here  the  size  of  the  unit,  the  geographical 
dispersal  of  the  employees'  residences,  and  the  difficulties  and 
dangers  which  would  attend  any  effort  to  distribute  leaflets  left 
no  effective  meems  of  communication  reasonzdaly  availzd>le  except 
access  to  the  premises.  More  limited  meems,  such  as  home  addresses 
zmd/or  phone  numbers,  or  use  of  the  internal  mailing  system  were 
published  by  regulation.  Hence  the  refusal  to  permit  the  outside 
union  to  enter  and  organize  on  the  premises  would  have  deprived  the 
employees  of  their  right  to  be  informed  of  the  programs  of  a  rival 
union,  deprived  the  rival  union  of  the  right  to  moiint  a  challenge 
to  the  inciimbent's  status,  and  would  have  constituted,  in  effect, 
a  grant  of  exclusive  recognition  in  perpetuity  to  the  incumbent. 


Analysis  and  Conclusions. 

The  Assistant  Secretary  has  never  been  squarely  faced  with  the 
issue  presented  herein.  As  noted,  in  the  Geological  Survey^  case 
he  was  confronted  with  the  question  whether  the  agency  interfered 
with  its  employees'  freedom  of  choice  in  selecting  an  exclusive 
bargaining  representative  by  announcing  that  it  was  permitting  a 
non-intervening  ledsor  organization  to  use  its  facilities  on  an 
equal  footing  with  the  petitioner  zmd  thereafter  granting  the  non- 
intervenor  access  to  its  facilities  and  permission  to  distribute 
zmd  to  post  election  propaganda.  In  holding  such  conduct 
interfere  with  the  election,  the  Assistant  Secretary  noted  that 
section  19(a)(3)  of  the  Order  prohibits  agency  assistance  to  a 
Izdsor  organization  except  in  circumstances  where  it  may  desire  to 
furnish  customary  and  routine  services  and  facilities  under  section 
23,  and  contains  a  proviso  that  any  such  services  and  facilities 
must  be  furnished  "on  an  impartial  basis  to  organizations  having 
eguivalent  status . "  (Emphasis  his.)  He  concluded  that  the 
vinderscored  language  clearly  "estedslishes  a  general  policy  of 


^  A/SLMR  No.  143. 
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paraitting  equal  treatment  by  agencies  to  those  l2dx}r  organizations 
having  equivalent  status."  He  further  concluded  that  where  labor 
organizations  do  not  enjoy  equivalent  status,  equivalent  treatment 
■ay  be  improper."  (Emphasis  mine.)  Working  from  this  expression 
of  policy  in  the  unfair  labor  practice  area,  he  held  that  an 
incumbent  union's  failure  to  intervene  in  the  proceeding  which 
arose  upon  its  rival's  filing  of  a  petition  which  raised  a  valid 
question  concerning  representation  operates  to  preclude  it  from 
having  equivalent  status  with  petitioner  and  requires  a  finding 
that  it  is  not  entitled  to  equivalent  treatment  with  respect  to 
electioneering  privileges.  [Editor's  Note:  Under  the  Executive 
Order  the  incumbent  was  required  to  affirmatively  intervene  to  be 
a  party  to  the  election.  Under  Title  VII  the  incumbent  is 
automatically  a  party  to  the  election  unless  it  takes  action  to 
disallow  Itself  from  the  election.] 

There  is  a  superficial  appeal  to  the  assertion  that  this 
holding  is  dispositive  here.  Obviously  AFGE,  an  outside 
organization,  does  not  enjoy  equivalent  status  with  NAGE,  the 
exclusively  recognized  representative.  From  this  disparity  in 
status  it  can  persuasively  be  argued  that  Respondent  unlawfully 
assisted  AFGE  by  permitting  it  to  wage  an  organizational  effort  on 
the  premises  on  an  equal ^  footing  with  NAGE.  At  least  in  the 
absence  of  factors  supporting  a  finding  that  the  employees  were  not 
reasonably  accessible  to  other  methods  of  organization,  such  a 
rationale  would  have  the  advantages  of  uniformity  and  ease  of 
application.  However,  it  is  far  from  clear  to  me  that  the  scheme 
of  the  Executive  Order  calls  for  such  a  result. 

Looking  to  the  Order's  language,  I  read  in  section  19(a) (3) 
the  purpose  of  compelling  agencies  to  implement  section  23 's 
directive  that,  by  April  1,  1970,  they  issue  policies  and 
regulations  with  respect  to  the  use  of  agency  facilities  by  lzd)or 
org«mizatlons  in  a  manner  which  does  not  discriminate  as  between 
unions  of  equivalent  status.  As  Indicated  2d>ove,  I  am  aware  of  the 
fact  that  the  Assistzmt  Secretary,  in  the  Geological  Survey  Center 
case,  found  the  language  under  exeuaination  to  esteUslish  a  general 
policy  of  permitting  equal  treatment  of  leQ>or  organizations  having 
equivalent  status,  whereas  I  read  the  text  as  reouiring  parity  in 
any  proffer  of  facilities.  I  see  no  necessary  conflict,  however, 
as  the  Assistant  Secretary  did  not  have  to  reach  this  precise  issue 
in  that  representation  proceeding.  He  was  called  upon  to  address 
the  issue  whether  an  activity  interfered  with  an  election  by 
permitting  a  union  not  on  the  ballot  to  contend  on  an  equal  footing 
with  the  union  which  was  seeking  exclusive  representative  status. 
He  reasoned  that  a  union  which  fails  successfully  to  intervene  in 
a  representation  proceeding  cannot  enjoy  equal  status  with  a  union 
which  is  on  the  ballot,  and  that  granting  such  a  union 
electioneering  privileges  equivalent  to  those  granted  the  latter 


^  AFGE  was  not  given  all  the  facilities  available  to  NAGE.  Thus, 
it  did  not  request  and  was  not  offered  use  of  the  bulletin  boards 
used  by  NAGE.  However,  NAGE  was  offered  the  same  campaigning 
privileges  extended  to  AFGE. 
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union  constitutes  interference  with  the  freedom  of  choice  of  the 
eaqployees.  Although  obviously  bound  by  the  holding,  I  feel 
constrained  to  note  that  I  do  not  think  its  basis  has  ever  been 
fully  explicated.  Thus,  I  fail  to  see  why  a  union  unable  (or 
unwilling  at  the  moment  for  some  strategic  reason)  to  participate 
in  an  election  should  not  have  the  aeauB  avenues  of  communication 
to  the  electorate  as  the  union  on  the  ballot,  if  only  to  solicit 
a  vote  rejecting  the  petitioner,  thereby  preserving  its  right  to 
bid  for  representation  rights  a  year  or  more  later.  I  see  no 
command  in  the  Order  that  employees  be  protected  from  making  such 
a  choice  in  em  atmosphere  conducive  to  a  full  and  fair  exchange  of 
the  opposing  views.  If  anything,  the  need  for  so  interpreting  the 
Order  seems  to  be  streng^ened  by  the  fact  that  in  the  public 
sector  there  is  no  explicit  provision  (as  in  section  8(c)  of  the 
Taft'Hairtley  Act)  for  the  expression  of  anti-union  views  by 
management.  [Editor's  Note:  M2magement  must  be  neutral  in  the 
Federal  sector.]  Robert  E.  Heunpton,  Chairman,  U.S.  civil  Service 
Commission,  has  observed  that  Government  officials  do  not  mount 
"vote  no"  ceuspaigns.^  In  this  connection  he  noted  that  a 
"significant  difference  between  the  Federal  sector  and  the  private 
sector  is  the  positive  approach  the  Government,  as  employer,  has 
tedcen  toward  union  organizing."  He  also  noted  that  the  Federal 
Government  has  taken  a  position  of  neutrality  as  far  as  union 
representation  of  its  ^ployees  is  concerned,  a  position  which 
derives  from  the  preamble  to,  and  Section  1  of,  the  Order.  Given 
this  rather  authoritative  statement  of  the  Order's  purposes,  it 
seems  to  me  the  more  important  that  the  rights  of  organizations  as 
well  as  individuals  who  oppose  the  union  or  unions  on  a  ballot 
should  be  generously  respected. 

Nevertheless,  the  Assistant  Secretary  has  made  it  quite  clear, 
at  least  in  an  election  context,  that  a  nonparticipating  union  may 
not  be  given  equal  status  for  electioneering  purposes  with  the 
participating  organization.  Thus,  in  Federal  Aviation 
Administration.  New  York  Air  Route  Traffic  Control  Center.  A/SLMR 
No.  184,  he  ruled  that  the  Activity  did  not  interfere  with  the 
election  by  permitting  certain  employees,  including  officials  of 
the  formally  recognized  PATCO  local  union  which  could  not 
pairtlclpate  in  the  election,  to  conduct  a  "vote  no"  campaign  during 
nonwork  time  in  nonwork  areas.  He  reasoned  that  the  pro-PATCO 
employees  were  merely  exercising  their  rights,  recognized  in 
charleston  Naval  Shipyard .  A/SLMR  No.  1,  to  engage  in  campaign 
activity  during  nonwork  time  in  nonwork  areas  without  interference 
from  the  Activity  emd  fxirther,  that  these  rights,  which  derived 
from  their  status  as  employees  in  the  bargaining  unit  in  which  the 
election  was  held,  were  not  diminished  by  the  fact  that  some  of 
them  happened  also  to  be  officials  of  the  PATCO  local.  In  the 
edasence  of  any  evidence  that  they  were  aided  or  cdsetted  in  this 
effort  by  nonemployee  PATCO  officials,  he  concluded  that  the 
Activity  had  not  accorded  PATCO  equivalent  status  with  the 


^  See  his  article,  "Federal  Labor-Management  Relations:  A  Progreun 
in  Evolution,"  The  Catholic  University  Law  Review,  Volume  21, 
Number  3,  Spring  1972. 
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petitioning  labor  organization  and  hence  did  not  interfere  with  the 
election.  He  distinguished  the  Geological  Survey  Center  case, 
noting  that  there  the  Activity  'fonally  sanctioned  a  cai^aign  by 
a  labor  organization  which  was  not  a  party  to  the  election  and 
accorded  it  the  same  status  as  that  accorded  the  ledxir  organization 
which  was  a  party  to  the  election.”  It  is  therefore  clear  that  a 
ledx>r  organization  which  la  not  on  the  ballot  may  not  be  accorded 
use  of  Activity  facilities  in  its  electioneering  effort. 

The  question  remains  whether  this  holding,  by  analogy,  applies 
in  the  unfair  labor  practice  area  to  prohibit  the  furnishing  of 
services  and  facilities,  in  advance  of  any  representation 
proceeding  re. a. ,  before  a  representation  petition  has  been  filed] , 
to  a  challenging  labor  orgeuilzation  which  desires  to  unseat  an 
Incumbent.  Again,  a  textual  analysis  of  the  Order  seems  only  to 
require  that  such  ”asslstance”  be  furnished  on  em  impartial  basis 
to  orgeuiizations  having  equivalent  status,  i.e. ,  to  forbid 
disparity  in  treatment  as  eunong  equals.  I  do  not  read  section 
19(a)(3)  as  compelling  the  converse — that  an  agency  may  not  treat 
unequals  equally  in  terms  of  granting  access  to  the  employees.  I 
euB  unaware  of  emy  ”leglalative  history”  of  the  Order  or  its 
predecessor  which  throws  light  on  this  inquiry.  Executive  Order 
10988  (by  a  Presidential  Memoremdum  issued  Nay  21,  1963)  contained 
a  counterpart  to  section  19(a)(3).  Section  3.2(a)(3)  prohibited 
assistsmce  to  employee  organizations,  except  that  an  agency  could 
furnish  ”customary  and  routine  services  and  facilities  *  *  *,  if 
requested,  on  an  impartial  basis.”  The  additional  phrase  providing 
that  such  facilities  shall  be  furnished  on  an  impairtial  basis  to 
organizations  having  equivalent  status  was  apparently  added  to 
Executive  Order  11491.  I  have  found  nothing  in  the  several 
committee  reports  leading  to  the  1963  additions  to  Executive  Order 
10988  euid  the  1969  issuance  of  Executive  Order  11491  which  touches 
upon  the  purpose  of  the  cheuiges.  Nor  do  I  think  their  purpose  is 
self-evident  from  a  simple  reading  of  the  text.  As  indicated 
abovBf  I  do  not  think  the  plain  requirement  that  unions  of 
equivalent  status  must  be  given,  upon  request,  equal  use  of  Agency 
services  emd  facilities  compels  the  conclusion  that  unions  of 
different  status  must  in  all  circumstances  be  granted  different 
degrees  of  access  to  such  services  and  facilities.  Thus,  where, 
as  here,  a  union  which  is  a  stranger  to  the  premises  attempts  to 
secure  a  showing  of  interest  for  purposes  of  challenging  an 
exclusive  representative's  status  in  a  representation  proceeding. 
I  see  nothing  in  the  Order  which  clearly  precludes  an  Agency's 
greuit  of  the  use  of  its  services  and  facilities  to  that  union  on 
terms  equal  to  those  enjoyed  by  the  incumbent  organization.  If  the 
employees  involved  are  easily  accessible  to  a  rival  union  I  see  no 
obligation  on  Government's  part  to  open  up  its  premises,  furnish 
its  mailing  services  or  make  availed>le  its  bulletin  boards.  On  the 
other  hand,  I  see  no  legal  restraint  on  an  agency's  decision  to 
open  up  the  channels  of  communication  on  a  completely  equal  basis 
to  the  competing  unions,  despite  their  difference  in  status,  where 
it  does  not  display  favoritism  toward  one.  stated  otherwise,  I 
cannot  conclude  that  an  Agency  sponsors,  controls  or  assists  a 
rival  organization  simply  and  solely  because  it  grants  that 
organization,  for  a  limited  period  of  time,  access  to  its  employees 
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on  terms  CK]ual  to  those  that  exist  for  the  incxmbent  organization. 
I  therefore  find  that  Respondent's  grant  of  access  to  AFGE  did  not 
violate  section  19(a)(3).  [Editors  Note:  The  ALJ's  holding  that 
unions  of  unequal  status  say  be  given  equal  treatment  up  to  the 
time  an  RO  petition  is  accepted  by  the  Regional  Office  is 
inconsistent  with  the  previous  law.  The  Assistant  Secretary 
overruled  this  portion  of  the  ALJ's  opinion.] 

Apart  from  the  foregoing  analysis,  I  would  in  any  event  find 
that  l^e  Laboratories'  employees  are  not  reason2d}ly  accessible 
through  the  normal  meams  of  communication,  and  that  the 
difficulties  faced  by  an  outside  union  seeking  to  reach  them 
justified  in  the  circumstances  Respondent's  grant  of  access. 
[Editor's  Note:  Again,  the  Assistant  Secretary  disagreed  with  the 
ALJ's  holding  that  the  employees  were  not  reasonadsly  accessible.] 
As  described  above,  there  are  almost  1000  employees  in  the  unit, 
and  their  residences  are  so  dispersed  as  to  make  the  effort  to 
secure  their  home  addresses  and/or  telephone  nximbers  from  various 
directories,  or  to  visit  their  homes  both  difficult  and  time 
consuming.  Likewise,  the  number  of  cities  and  townships  within 
their  residential  area  would  require  the  use  of  many  newspapers, 
radio  or  television  stations  in  order  successfully  to  reach  them 
with  the  AFGE  message.  The  security  prevailing  at  the  work  place, 
including  the  parking  lot,  amd  the  traffic  pattern,  make  contact 
adjacent  to  the  reservation  very  difficult  Indeed.  While  I  am 
mindful  that  there  is  no  requirement  that  Agency  management  make 
such  commiinication  convenient  for  a  union,  I  think  the 
difficulties  which  would  attend  any  effort  to  reach  these 
pairticular  employees  off  the  premises  are  so  great  as  to  warrant 
access  to  them  on  the  job.  The  Activity  might,  of  course,  have 
chosen  a  less  disruptive  method,  as,  for  example,  agreeing  to 
deliver  mail  at  work,  or  to  address  envelopes  provided  by  AFGE. 
However,  the  fact  that  it  chose  to  grant  access  to  nonemployee 
organizers  does  not,  in  my  judgment,  render  the  form  of  "aid" 
chosen  a  species  of  unlawful  assistance. 

I  do\ibt  that  a  detailed  analysis  of  the  circumstances  of  cases 
applying  the  B5d)cock  &  Wilcox  doctrine”  would  be  very  helpful. 
There,  the  Supreme  Court  held  that  an  employer  need  not  permit 
nonemployee  organizers  the  use  of  its  property  where  other 
avail2d>le  and  effective  channels  of  communication  exist.  I  think 
it  importemt  to  note  that  the  Court  was  confronted  with  the  need 
to  balance  the  rights  of  nonemployee  \inion  organizers  (as  opposed 
to  employee  adherents)  against  the  private  property  rights  of 
management.  In  striking  the  balance,  the  Court  declared  that  the 
distinction  between  the  rules  of  law  applicable  to  employee  and 
those  applicable  to  nonemployee  is  one  of  siibstance,  and  that  while 
Federally  preserved  property  rights  must  be  required  to  yield  to 
federally  guaranteed  self-organizational  rights  of  employees  except 


See  Internal  Revenue  Service.  Office  of  the  District  Director. 
Jacksonville  District.  A/SLMR  No.  214. 

”  NLRB  V.  Babcock  &  Wilcox  Co.,  351  U.S.  105  (1956). 
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in  situations  where  restriction  of  the  latter  is  demonstreibly 
necessary  to  maintain  production  or  discipline,  such  property 
rights  need  not  yield  in  the  case  of  nonemployee  organizers  unless 
in  the  circumstances  the  employees  are  beyond  the  reach  of 
reasonable  xmion  efforts  to  communicate  with  them  off  the  premises. 
The  Couirt  noted  that  in  each  of  the  cases  before  in  the  plants  were 
close  to  small  well-settled  commtmities  where  a  large  percentage 
of  the  employees  lived  and  the  usual  methods  of  imparting 
information  were  avallzd^le. 

It  is  questionable  whether  the  accommodation  struck  between 
property  rights  and  organizational  rights  in  B£d>cock  &  Wilcox  is 
appropriate  in  the  Federal  sector.  As  noted  eUsove,  while  the 
Government  is  to  be  neutral  regarding  its  employees'  decisions 
concerning  union  representation,  the  scheme  of  the  Order 
contemplates  that  the  Government  be  hospitedsle  to  the  concept  of 
collective  bargaining.  There  is  no  explicit  provision  for 
m2magement  "vote  no"  campaigns,  and,  as  a  corollary,  it  would  seem 
to  me  there  is  no  justification  for  Government  management  to  place 
unnecessary  impediments  on  the  freedom  of  communication  essential 
to  the  exercise  of  its  employees'  right  ta  self-organization.  Put 
emother  way,  there  is  no  constitutionally  secured  property  right, 
as  prevails  in  the  private  sector,  to  be  weighed  against  a 
statutory  policy  of  promoting  collective  bargaining.  Although  I 
recognize  that  the  Assistant  Secretary  has  distinguished  as  between 
the  direct  exercise  of  self-orgemizational  rights  by  employees  on 
the  premises  and  the  rights  of  employees  to  learn  the  advantages 
of  organization  from  nonemployee  organizers,  it  nevertheless  seems 
to  me  that  the  distinction  must  be  grounded  on  Government's  right 
to  avoid  unnecessary  interference  with  production  or  discipline 
rather  than  the  assertion  of  property  rights.  Hence,  I  would 
conclude  that  the  circumstances  in  which  Government  as  an  employer 
can  legitimately  bar  nonemployees  from  its  property,  or  restrict 
the  scope  of  their  activities,  must  be  far  more  circumscribed  than 
is  the  case  in  the  private  sector.  It  would  follow  that  the  burden 
of  est2d3lishing  that  degree  "of  inaccessibility  of  employees 
(which)  meUces  ineffective  the  reasoneUsle  attempts  by  nonemployees 
to  communicate  with  them  through  the  usual  channels"  and  thus 
demonstrating  that  exclusion  from  the  property  (or  denial  of 
services)  is  unjustifiedsle,  is  a  lesser  one  in  the  public  than  in 
the  private  sector. 

I  conclude  that  the  difficulties  of  reaching  the  Laboratories' 
employees  through  such  channels  of  communication  as  exist  off  the 
premises  were  great  enough  to  justify  the  action  taken  by  the  Army, 
even  though  such  action  might,  in  other  circumstances,  be  found  to 
constitute  unlawful  assistance. 


RECOMMENDATION 

In  view  of  the  findings  and  conclusions  made  edsove,  I 
recommend  that  the  Assistant  Secretary  dismiss  the  complaint. 

[Signed:  Administrative  Law  Judge] 
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Despite  the  well-articulated  rationale  of  the  Administrative 
Law  Judge,  the  Assistant  Secretary  concluded  that  the  Respondent's 
conduct  in  permitting  nonemployee  representatives  of  the  AFGE 
access  to  its  premises  violated  section  19(a)(3)  of  the  Order. 
Based  on  the  principles  set  forth  in  U.S.  Department  of  the 
Interior  Pacific  Coast  Region.  Geological  Survey  Center.  Menlo 
Park.  California.  A/SLMR  No.  143  and  Defense  Supply  Aaencv.  Defense 
Contract  Administration  Services.  Region  SF.  Burlingame. 
California.  A/SLNR  No.  247,  the  Assistant  Secretary  found  that  a 
led>or  organization,  such  as  AFGE  in  the  Instant  case,  which  had  not 
raised  a  question  concerning  representation  (had  not  filed  an  RO 
petition)  and  which  clearly  did  not  have  equivalent  status  with  the 
Incumbent  exclusively  recognized  representative,  could  not  be 
furnished  with  the  use  of  an  agency's  or  activity's  services  and 
facilities.  (But  note  the  following  exception.)  The  Assistant 
Secretary  noted,  however,  that  there  might  be  special  circumstances 
which  would  warrant  a  departure  from  the  principle  stated  above. 
Thus,  where  no  question  concerning  representation  exists, 
nonemployee  representatives  of  a  led>or  organization  that  does  not 
have  equivalent  status  nevertheless  may  be  furnished  with  agency 
or  activity  services  and  facilities  for  the  purpose  of  an 
organizational  ceunpaign  only  where  it  can  be  est2d}lished  that  the 
labor  organization  involved  has  made  a  diligent,  but  unsuccessful, 
effort  to  contact  the  employees  away  from  the  agency  or  activity 
premises  and  that  its  failure  to  communicate  with  the  employees  was 
based  on  their  inaccessibility.  Under  the  circumstances  of  the 
case,  however,  the  Assistant  Secretary  concluded  that  no  such 
special  circiimstances  had  been  demonstrated  by  the  Respondent. 

The  Assistant  Secretary  found  also  that  the  conduct  of  a 
supervisor,  in  posting  AFGE  literature  on  the  bulletin  board 
reserved  for  the  Complainant,  constituted  a  further  violation  of 
section  19(a)(3)  of  the  Order. 

Having  found  that  Respondent  violated  section  19(a) (3)  of  the 
Order,  the  Assistant  Secretary  issued  a  remedial  Order. 


NOTE  1:  For  rules  regarding  management's  obligation  to  permit 
unions  to  solicit  members  on  installation  premises,  it  may  be 
helpful  to  consider  the  practice  in  the  private  sector.  There  the 
Supreme  Court  has  held  that  an  employer  may  deny  access  to  his 
property  to  nonemployee  union  organizers,  provided  (1)  the  union 
is  reasonably  able  to  communicate  with  the  employers  by  other 
means,  and  (2)  the  employer's  denial  does  not  discriminate  against 
the  union  by  permitting  other  unions  with  equal  status  to  solicit 
or  distribute  literature.  NLRB  v.  Bcibcock  &  Wilcox  Co. .  351  U.S. 
105  (1956) .  It  appears  that  the  Assistant  Secretary  follows  a 
modification  of  this  private  sector  rule.  See  Department  of  the 
Army.  U.S.  Army  Natick  Laboratories,  Natick.  Mass..  A/SLMR  No.  263 
(May  16,  1973),  supra.  For  other  private  sector  rules  regarding 
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the  extent  to  v^lch  an  eeployer  eay  limit  union  solicitation,  see 
Mason  &  Hanaer-Silas  Mason  Co.  v.  NLRB.  405  F.2d  1  (5th  Cir.  1968); 
caepb^ll  Soup  Co.  v.  NLRB.  380  F.2d  372  (5th  Cir.  1967);  and 
Stoddard-Quirh  Mfg.  Co..  138  NLRB  615  (1962). 

■ora  2t  Paragraph  3-5,  CPM  Chapter  711,  provides  that  neuaes, 
position  titles,  grades,  salaries  and/or  duty  stations  of  activity 
or  unit  employees  will  be  furnished  to  Izibor  organizations  upon 
request.  This  information  is  known  as  the  "Excelsior  List."  See 
Excelsior  Underwear.  Inc..  156  NLRB  ill  (1966). 

■ora  3i  In  National  Treasury  Beplovees  Union  v.  Kino.  798  F.Sup. 
780  (D.O.C.  1992)  the  National  Treasury  Employees  Union  (NTEU) 
successfully  raised  a  constitutional  challenge  to  the  limitation 
of  outside  union  solicitation  ii.  public  areas  under  the  control  of 
a  federal  agency,  when  that  agency  has  treated  the  location  as  a 
public  forum.  NTEU  requested  permission  to  solicit  membership  at 
a  Social  Security  Administrative  facility.  The  agency  denied 
permission  on  the  grounds  that  allowing  such  access  would  be  an 
unlawful  assistance  of  a  rival  union.  This  position  was  supported 
by  the  FLRA.  Social  Security  Adpinlstration  and  National  Treasury 
Employees  Union  and  American  Federation  of  Government  Employees. 
45  FLRA  No.  27  (1992) .  The  court,  however,  found  this  restriction 
constituted  a  violation  of  the  First  Amendment  of  the  Constitution 
since  the  agency  had  allowed  charited>le  organizations  to  conduct 
solicitations  at  the  same  spot.  By  allowing  charitedsle 
organizations  to  use  the  sidewalk,  the  agency  had  converted  the 
location  into  a  public  forum  and  could  no  longer  limit  the  union 
expression  at  that  location. 

b.  Solioltation  by  Employees. 

Employees  who  work  on  the  installation  are  treated  differently 
from  non-eqployee  organizers.  They  may  not  be  excluded  from  the 
installation  as  the  nonemployee  may  be.  However,  they  may  be 
restricted  in  their  activities.  Generally,  meuiagement  may  limit 
oral  commxinicatlons  between  employees  to  non-duty  time  and  the 
distribution  of  literature  to  nonduty  time  and  non-work  areas.  In 
addition,  solicitation  cannot  interfere  with  work.  The  following 
decision  discusses  the  restrictions  which  may  be  imposed. 

CHARLESTON  HAVAL  SHIPYARD 
A/SLMR  27  (1970) 

DECISION  AND  ORDER 

On  July  13,  1970,  Hearing  Exeuniner  Frederick  U.  Reel  issued 
his  Report  and  Recommendations  in  the  edsove-entitled  proceeding, 
finding  that  Respondent  had  engaged  in  certain  unfair  labor 
practices  and  recommending  that  it  take  certain  affirmative  action 
as  set  forth  in  the  attached  Hearing  Exeuniner's  Report  and 
Recommendations.  Thereafter,  the  Respondent  filed  exceptions  and 
a  supporting  brief  with  respect  to  the  Hearing  Exeuainer's  Report 
and  Recommendations  and  the  Complainant  filed  an  answering  brief. 
The  Civil  Service  Commission  and  the  Department  of  Defense  which. 
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upon  the  invitation  of  the  Hearing  Examiner,  had  siibmitted 
statements  to  him  in  connection  with  their  respective  positions  in 
this  matter,  also  filed  exceptions  and  supporting  statements  to  the 
Hearing  Exeuiiner's  Report  and  Recommendations. 

The  Assistant  Secretary  has  reviewed  the  rulings  of  the 
Hearing  Examiner  made  at  the  hearing  and  finds  that  no  prejudicial 
error  was  committed.  The  rulings  are  hereby  affirmed.  The 
Assistant  Secretary  has  considered  the  Hearing  Exzuiiner's  Report, 
and  Recommendations  and  the  entire  record  in  the  subject  cases,* 
including  the  exceptions,  statements  of  positions  emd  briefs,  emd 
hereby  adopts  the  findings,  conclusions,  and  recommendations  of  the 
Hearing  Examiner  only  to  the  extent  consistent  herwith. 

The  complaints  In  the  instemt  cases  filed  by  the  Charleston 
Metal  Trades  Coiinc  1  (herein  called  the  Union)  against  the 
^arleston  Naval  Shipyard  (herein  called  the  Shipyard)  alleged 
violations  of  sections  19(a)(1)  emd  20  of  Executive  Order  11491 
based  on  the  Shipyard's  notice  of  February  18  and  its  subsequent 
memoranda  of  March  16  and  27,  1970.  The  Union  contends  that  the 
notice  and  memoranda  effectively  coerced,  restrained,  and 
intimidated  employees  in  the  exercise  of  their  rights  assured  under 
Executive  Order  11491.  The  Shipyard,  on  the  other  h2uid,  defends 
its  conduct  in  issuing  the  edxjve-mentioned  directives  on  the  basis 
that  it  was  merely  acting  in  accordance  with  outstanding 
instructions  of  the  Civil  Service  Commission  which  provide,  in 
part,  that  during  the  period  subsequent  to  the  filing  of  a  valid 
challenge  requiring  a  redetermination  of  exclusive  status,  an 
"agency  should  not  authorize  the  use  of  agency  facilities  to  either 
the  incximbent  exclusive  representative  or  the  challenging 
organization (s)  to  conduct  membership  or  election  campaigns."^  In 
this  respect,  the  Shipyard  contends  that  the  Assistant  Secretary 
of  Labor  is  without  authority  to  find  that  a  directive,  regulation, 
order  or  policy  issued  by  the  Civil  Service  Comsission,  Department 
of  Defense,  or  any  other  "higher  authority"  over  the  Shipyaird  is 
invalid  because  such  a  determination  would  violate  sections  4(b) 
and  25(a)  of  the  Order. 

The  Hearing  Examiner  concluded  that  the  directives  govemina 
union  electioneering  activities  promulgated  by  the  Shipyard^ 


*  Only  essential  footnotes  are  included. 

^  Federal  Personnel  Manual  Letter  711-6  also  provides,  in  part, 
that  "There  shall  be  no  restriction  at  any  time  on  the  right  of 
employees  to  freedom  of  normal  person-to-person  communication  at 
the  workplace  provided  there  is  not  interference  with  the  work  of 
the  agency.  Employees  may  engage  in  oral  solicitation  of  employee 
organization  membership  during  nonwork  periods  on  agency  premises . " 

®The  Shipyard's  notice  of  February  18,  1970,  provided,  in  pertinent 
part,  that: 


a.  Neither  the  currently  recognized  Charleston 
Metal  Trades  Council  nor  the  challenging 
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interfered  with,  restrained,  or  coerced  employees  in  the  rights 
assiired  by  Executive  Order  11491  since  such  rules  Infringed  on  the 
employees'  right  under  section  1  of  the  Order  to  "assist  a  labor 
organization."  In  reaching  his  recommendation,  the  Hearing 
Exeuainer  relied  on  precedent  developed  under  the  National  Labor 
Relations  Act.  He  reasoned  that  in  view  of  the  similarity  of 
lemguage  between  sections  7  and  8(a)(1)  of  the  Act  and  sections  1 
and  19(a)(1)  of  the  Order,  that  "the  decisions  under  the  statute 
dealing  with  oaployee  rights  in  solicitation  and  in  distribution 
of  literature  are  applic2d)le  under  the  Order  (footnote  omitted)." 
The  Hearing  Ex2unlner  also  rejected  the  Shipyard's  contention  that 
in  issuing  the  disputed  regulations  it  was  acting  under  a  legal 
obligation  to  follow  the  directives  of  the  Civil  Service  Commission 
and  the  Department  of  Defense.  In  this  regard  he  stated  that 
rights  of  employees  established  iinder  the  Executive  Order  "are  not 
diminished  by  erroneous  rulings  of  the  Civil  Service  Commission  or 
the  Department  of  Defense." 

There  is  no  Indication  in  the  reports  and  recommendations 
which  preceded  Executive  Orders  10988  and  11491  that  the  experience 
gained  in  the  private  sector  under  the  National  LaJaor  Relations  Act 
would  necessarily  be  the  controlling  precedent  in  the 
administration  of  ledjor-management  relations  in  the  Federal  sector. 
Thus,  many  of  the  provisions  of  Executive  Order  10988  constituted 
clear  attempts  to  take  into  accoimt  situations  peculiar  to  Federal 
sector  labor-  management  relations.  Moreover,  in  1969,  when  it  was 


National  Association  of  Government  Employees 
shall  conduct  any  type  of  electioneering  on 
Naval  Base  premises  until  campaign  procedures 
are  estedilished.  Prohibited  actions  include: 

(1)  posting  or  distribution  on  Naval  Base 
premises  of  any  poster,  bulletin  or  other 
material  which  relates  to  the  challenge; 

(2)  Meetings  on  Naval  Base  premises  for 
^e  purpose  of  electioneering  or 
campaigning; 

(3)  Solicitation  of  authorization 
revocations  by  the  challenged  union  on 
Naval  Base  premises; 

(4)  Solicitation  of  further 
authorizations  by  the  challenging  union 
on  Naval  Base  premises. 

b.  The  prohibitions  stated  in  paragraph  3a  above, 
apply  equally  to  employees  and  non-employee 
representatives  of  the  organizations  involved. 


The  Shipyard's  memorandum  of  March  16,  1970,  as 

amplified  on  March  27,  1970,  placed  certain  restrictions  on  the 
Union's  stewards  with  respect  to  the  time  allowed  for  their 
conducting  of  union  business.  The  March  16  memorandum  also 
stated,  in  part,  that  "Electioneering  or  Ccunpaigning  at  this  time 
is  prohibited." 
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dtttarained  that  improveaents  in  the  Federal  leUsor-aanageaent 
relations  program  were  warranted,  it  was  made  clear  by  the  study 
CoBBittee  that  the  proposed  changes  dealt  only  with  deficiencies 
found  to  exist  under  Executive  Order  10998  and  there  was  no 
intention  to  adopt  some  other  model  for  Federal  l2dx>r-Banagement 
relations . 

Based  on  the  foregoing,  it  is  my  belief  that  decisions  issued 
under  the  Labor-Management  Relations  Act,  as  emended,  are  not 
controlling  under  Executive  Order  11491.  I  will,  however,  take 
into  account  the  experience  gained  in  the  private  sector  under  the 
Labor-Memagement  Relations  Act,  as  emended,  policies  emd  practices 
in  other  jurisdictions,  and  those  rules  developed  in  the  Federal 
sector  under  the  prior  Executive  Order.  Accordingly,  I  reject  the 
reasoning  of  the  Hearing  Exeminer  in  the  instant  case  insofar  as 
he  implies  that  all  of  the  rules  and  decisions  iinder  the  Labor- 
Management  Relations  Act,  as  emended,  would  constitute  binding 
prec^ent  on  the  Assistant  secretary  with  respect  to  the 
implementation  of  his  responsibilities  under  Executive  Order  11491. 

Also,  I  reject  the  Shipyard's  assertion  that  I  em  without 
authority  to  determine  whether  directives  or  policy  guidauice  issued 
by  the  Civil  Service  Commission,  Department  of  Defense  or  any  other 
agency  are  violative  of  the  Order  when  those  directives  or  policies 
are  asserted  by  the  activity  as  a  defense  to  allegedly  violative 
conduct.  Both  the  study  Committee's  Report  emd  Recommendations  and 
the  Order  itself  clearly  indicate  the  role  which  the  Assistant 
Secretajry  was  intended  to  play  in  the  processing  of  unfair  labor 
practices  con^plaints  under  the  Order.  Thus,  the  Study  Committee's 
Report  and  Recommendations  stated  that  the  lack  of  a  third  party 
process  in  resolving  unfair  labor  practice  charges  was  a  serious 
deficiency  under  the  prior  Federal  Labor-Mzmagement  Progrem.  To 
rectify  this  deficiency,  it  was  recommended  that  the  Assistant 
Secretary  of  Labor  for  Laibor-Management  Relations  be  authorized  to 
issue  decisions  to  agencies  and  labor  organizations  siibject  to  a 
limited  right  of  appeal  to  the  Federal  Labor  Relations  Council. 
The  Study  Committee  stated  that  as  the  Assistemt  Secretary  issues 
decisions  a  body  of  precedent  would  be  developed  from  which 
Interested  parties  could  draw  guidance.  The  recommendations  of  the 
Study  Committee  culminated  in  section  6(a)(4)  of  the  Order  which 
provides,  in  part,  that  the  Assistant  Secretary  of  LeU3or  for  Labor- 
Memagement  Relations  shall  ".  .  .  decide  complaints  of  alleged 
unfair  led>or  practices  emd  alleged  violations  of  the  standards  of 
conduct  for  ledsor  organizations."  Hence,  neither  the  study 
Committee's  Report  and  Recommendations  nor  the  Order  itself  require 
that  in  processing  unfair  labor  practices  complaints  I  am  bound  to 
accept  as  a  determinative  those  directives  or  policies  of  the  Civil 
Service  Commission,  the  Department  of  Defense  or  any  other  agency 
which  in  my  view  contravene  the  purposes  of  the  Order. ^ 


^  The  Shipyard's  contention  that  sections  4(b)  and  25(a)  of  the 
Executive  Oirder  preclude  the  Assistant  Secretary  from  finding  that 
directives,  etc.  issued  by  the  Civil  Service  'Commission  and  the 
Department  of  Defense  are  invalid  is  rejected.  Thus,  section  4(b) 
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Accordingly!  I  reject  the  Shipyard's  contention  that  I  an 
without  authority  to  find  a  violation  in  the  instant  case  because 
its  conduct  was  based  on  directives  issued  by  the  Civil  Service 
CoBuission  and  the  Department  of  Defense. 

As  did  Executive  Order  10988!  Executive  Order  11491  guarantees 
to  eaqployees  of  the  Federal  Government  the  right  "to  form!  join  and 
assist  labor  organization  "without  fear  of  penalty  or  reprisal." 
Section  19(a)(1)  of  Executive  Order  11491  states  that  "Agency 
management  shall  not  interfere  with!  restrain  or  coerce  employees 
in  the  exercise  of  the  rights  asstired  by  this  Order."  That 
provision  raises  the  basic  issue  to  be  resolved  herein!  i.e.  -  were 
the  Shipyard's  attempts  to  control  employees  electioneering  on  its 
premises,  as  evidenced  by  its  February  18  notice  to  employees  and 
its  subsequent  memor2mda  of  March  16  and  21,  in  derogation  of 
expressly  guaranteed  employee  rights  under  Executive  Order  11491.'^ 

In  attempting  to  resolve  this  issue,  I  have  carefully  reviewed 
the  policy  and  practice  developed  in  the  Federal  sector  under 
Executive  Order  10988  pursuant  to  the  Civil  Service  Commission's 
Personnel  Manual  Letter  711-6.  As  noted  zdsove,  such  policy  and 
practice  was  adopted  to  cover  a  particular  period  prior  to  the 
execution  of  an  election  agreement  when  a  valid  and  timely 
challenge  had  been  filed  with  respect  to  an  incumbent  labor 
organization's  exclusive  representative  status.  During  this 
period,  agencies  were  counseled  not  to  authorize  the  use  of  their 
facilities  to  either  the  inciimbent  exclusive  representative  or  the 
challenging  organization  for  the  purpose  of  conducting  membership 
or  election  C2uiq>algns .  The  civil  Sezvice  Commission  contended 
that  this  procedure  represents  "the  most  reasonable  approach  we 
have  discovered  to  achieving  among  the  contending  unions  the 
requisite  fairness  of  equality  of  opportunity  which  alone  can 
guarantee  a  genuinely  free  emd  representative  election."  The 
Shipyard  and  the  Department  of  Defense  offered  further 
justification  for  the  Civil  Service  Commission  policy  on  the 


merely  defines  the  overall  responsibility  of  the  Federal  Labor 
Relations  Council  under  the  Order  and  section  25(a)  sets  forth  the 
Civil  Service  Commission's  technical  assistamce  role  to  the 
agencies  with  respect  to  their  respective  Federal  leUsor-management 
relations  progreuas.  In  my  view,  neither  of  these  sections  was 
intended  to  limit  the  authority  of  the  Assistant  Secretary  in  the 
meumer  stated  by  the  Shipyard. 

As  noted  in  footnote  2  of  the  Hearing  Examiner's  Report  and 
Recommendations,  the  subject  cases  involve  only  the  rights  of 
employees  and  not  the  rights  of  non-employee  union  representatives. 

As  noted  edaove  in  footnote  4  and  as  distinguished  from  the 
Shipyard's  directive  herein,  normal  employee  "person-to-person 
communication  at  the  worlcplace"  was  permitted  under  Federal 
Personnel  Manual  Letter  711-6  and  employees  were  allowed  to  "engage 
in  oral  solicitation  of  employee  orgeuiization  membership  during 
nonwork  periods  on  agency  premises." 
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grounds  that  the  Government,  as  an  employer,  is  "more  neutral"  in 
these  matters  than  private  employers  and  that  there  exists  a 
substantial  past  practice  under  this  policy  which,  if  changed, 
would  result  in  instability  in  Federal  l2d>or-management  relations. 

The  basic  rules  governing  employee  solicitation  and 
distribution  were  established  by  the  Supreme  Court  in  Le  Toumeau 
Co.  of  Georgia  v.  NLRB,  324  U.S.  793  (1945)  and  Republic  Aviation 
Corp.  V.  NLRB,  324  U.S.  793  (1945).  The  Court  held  that  the 
enforcement  of  no-distribution  and  no-solicitation  rules  against 
employees  during  their  nonworking  time  was  unlawful  except  where 
there  were  xinusual  circumstances  present. 

In  the  instant  cases  there  is  no  evidence  to  ested)lish  that 
employee  solicitation  activity  with  respect  to  the  forthcoming 
election  or  their  distribution  of  ceunpaign  literature  had  the 
effect  or  would  have  had  the  effect  of  creating  a  safety  hazard  or 
interfering  with  work  production  or  the  maintenance  of  discipline 
in  the  Shipyard.  Moreover,  the  argument  that  a  moratorium  on 
electioneering  prevents  that  incvunbent  from  exercising  its  natural 
advemtage  over  the  challenger  is  likewise  unpersuasive  since 
equality  also  can  be  maintained  by  granting  full  communication 
rights  to  both  \uiions.  A  prohibition  on  any  reasonable  form  of 
solicitation  or  election  C2uiipaigning  works  not  only  to  the 
detriment  of  unit  employees  who  may  seek  to  become  informed,  but 
also  to  the  detriment  of  the  challenging  union,  which,  unlike  the 
incumbent,  has  not  enjoyed  the  advantage  of  a  prior  relationship 
among  the  unit  employees.  I  conclude,  therefore,  that  the  purposes 
sought  to  be  achiev^  by  the  operation  of  the  Shipyard's  rules  are 
neither  attained,  nor  do  they  justify  limiting  the  employees'  right 
established  under  Executive  Order  11491  "to  assist  a  laibor 
organization . " 

Accordingly,  in  the  2d)sence  of  any  evidence  of  special 
circumstemces  which  would  have  warranted  the  Shipyard's  limiting 
or  beuinlng  employee  solicitation  during  nonwork  time  and  the 
distribution  of  campaign  materials  on  its  premises  during  employee 
nonwork  time  and  in  nonwork  areas,  I  find  that  the  Shipyard's 
notice  of  February  18,  1970,  and  its  subsequent  memoranda  of  March 
16  and  27,  1970, interfered  with  employee  rights  assured  under 


As  noted  above,  the  Shipyard's  memoranda  of  March  16  and  27, 
1970,  placed  certain  restrictions  on  the  Union's  stewards  with 
respect  to  their  handling  of  union  business  at  the  facility.  Under 
these  restrictions,  before  being  granted  time  off  to  carry  out 
their  responsibilities  to  the  unit  employees,  stewards  were 
required  to  specify  to  management  representatives  the  type  of  union 
business  to  be  conducted  and,  unless  such  business  was  included  on 
a  list  of  18  permissible  activities,  excused  time  would  be  denied. 
The  Shipyard  admitted  that  the  desire  to  limit  electioneering 
activities  was  one  of  the  reasons  for  issuance  of  these  memoranda. 
Although,  under  article  VI,  section  5  of  the  parties'  agreement, 
stewards  must  first  obtain  oral  permission  from  their  supervisor 
when  they  desire  to  leave  their  work  area  to  transact  appropriate 
union  business  during  work  hours,  insofar  as  the  Shipyard's 
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Executive  Order  11491,  and  were  therefore  violative  of  Section 
19(a)(1)  of  the  Order. 


CONCLUSION 

By  prowilgating  and  maintaining  a  rule  which  prohibits 
employees  from  engaging  in  solicitation  on  behalf  of  the  Union  or 
any  other  labor  orgamization  diuring  nonwork  time  and  from 
distributing  literature  for  the  Union  of  emy  other  l2dx>r 
organization  on  Activity  premises  in  nonwork  areas  during  nonwork 
time,  the  Shipyard  has  violated  section  19(a)(1)  of  the  Executive 
Order. 


THE  REMEDY 

Having  found  that  the  Shipyard  has  engaged  in 
certain  conduct  prohibited  by  section  19(a)(1)  of 
Executive  Order  11491,  I  shall  order  the  Shipyard  to 
cease  emd  desist  therefrom  and  take  specific  affirmative 
action,  as  set  forth  below,  designed  to  effectuate  the 
policies  of  the  Order.  .  .  . 


■0TB:  Paragraph  3-5,  CPM  Chapter  711,  provides  that  activity 
employees  may  solicit  membership  or  suppozrt  on  behalf  of  or  in 
opposition  to  a  labor  organization  on  activity  premises  during  the 
nonwork  time  of  the  employees  involved  provided  there  is  no 
Interference  with  work.  They  may  distribute  literature  on  activity 
premises  in  nonwork  areas  and  during  the  nonwork  time  of  the 
employees  involved  provided  there  is  no  interference  with  work. 


2-3.  The  Representation  Petition, 
a.  RO  Petition. 


March  16  and  27  memoranda  constituted  a  broad  restriction  against 
electioneering  by  stewards  during  their  nonwork  time,  they  violated 
section  19(a)(1)  of  the  Order. 

^^The  fact  that  the  Government,  as  an  employer,  must  remain  neutral 
during  an  election  campaign  was  not  considered  to  require  a 
contrary  result.  Thus,  standing  alone,  this  factor  would  not 
warr2mt  a  curtailment  of  employee  rights  xinder  the  Order. 
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A  union  which  desires  a  secret  ballot  election  to  detereine 
whether  esployees  desire  it  as  their  exclusive  representative  files 
an  RO  petition  with  the  Regional  Office  of  the  Authority. 
Instructions  relating  to  the  filing  of  RO  petitions  are  in  5  C.F.R. 
2422.2(a) . 

b.  Showing  of  interest. 

The  petition  nust  be  acconpanied  by  a  30%  showing  of  interest. 
5  U.S.C.  §  711(b)(1)  and  5  C.F.R.  {  2422.2  The  'showing  of 
interest'  is  a  list  of  enployees  who  have  indicated  they  desire  to 
be  represented  by  a  particular  ledsor  organization.  Such  indication 
nay  1:^  in  many  different  forms,  such  as:  evidence  of  membership 
in  a  labor  orgeuiization;  employees'  signed  authorization  cards  or 
petitions  authorizing  a  later  organization  to  represent  them  for 
purposes  of  exclusive  recognition;  unaltered  allotment  of  dues 
forms  executed  by  the  employee  and  the  leter  organization's 
authorized  official;  current  dues  records;  an  existing  or  recently 
expired  agreement;  current  exclusive  recognition  or  certification. 
The  original  representation  petition  'showing  of  interest'  list 
must  nuteer  at  least  30  percent  of  the  eligible  employees  in  the 
proposed  bargaining  unit.  Those  on  the  list  are  not  necessarily 
union  members  nor  are  they  required  to  vote  for  the  union.  They 
only  need  to  have  Indicated  they  would  support  the  union's  request 
for  an  election. 

Section  7111(b)  provides: 

(b)  If  a  petition  is  filed  with  the  Authority — 

(1)  by  any  person  alleging — 

(A)  in  the  case  of  an  appropriate  unit  for 
which  there  is  no  exclusive  representative, 
that  30  percent  of  the  oaployees  in  the 
appropriate  unit  wish  to  be  represented  for  the 
purpose  of  collective  bargaining  by  an 
exclusive  representative.  .  .  . 

the  Authority  shall  investigate  the 
petition,  and  if  it  has  reasoneUsle  cause  to 
believe  that  a  question  of  representation 
exists,  it  shall  provide  an  opportunity  for  a 
hearing  (for  which  a  transcript  shall  be  kept) 
after  reasonable  notice.  If  the  Authority 
finds  on  the  record  of  the  hearing  that  a 
question  of  representation  exists,  the 
Authority  shall  supervise  or  conduct  an 
election  on  the  question  by  secret  ballot.  . 


o.  Timeliness. 

The  original  petitioner  and  subsequent  interveners  must  file 
their  petitions  within  certain  time  limits  or  the  Regional 
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Olr«ctor  will  dismiss  the  petitions  (CSRA  §  7lll) .  These  time 
limit  rules  are  known  as  the  "election  bar,"  the  "certification 
bar,"  and  the  "contract  or  agreement  bar." 


1.  Election  Bar. 

CSRA  §  7111(b).  "If  a  petition  is  filed  with 
the  Authority  .  .  .  (A)  in  the  case  of  an 
appropriate  unit  for  which  there  is  no 
exclusive  representative,  ...  an  election 
under  this  subsection  shall  not  be  conducted 
in  any  appropriate  unit  or  in  any  subdivision 
thereof  within  which  in  the  preceding  12 
calendar  months  a  valid  election  \inder  the 
subsection  has  been  held." 

5  C.F.R.  §  2422.3  "When  there  is  no  certified 
exclusive  representative  of  the  employees,  a 
petition  will  be  considered  timely  filed 
provided  the  petition  is  not  for  the  same  unit 
or  subdivision  thereof  in  which  a  valid 
election  has  been  held  within  the  preceding 
twelve  (12)  month  period." 


A  petition  will  be  dismissed  if  the  unit  petitioned  for  is  a 
subdivision  of  a  unit  in  which  an  election  had  been  held  within 
the  preceding  12  months.  However  it  will  be  accepted  if  the 
petitioned  for  unit  contains  a  smaller  unit  which  had  an  election 
within  the  previous  12  months. 

2.  Certification  Bar. 

CSRA  §  7111(f)  (4) .  Exclusive  recognition  shall 
not  accord^  "...  if  the  Authority  has, 
within  the  previous  12  calendar  months, 
conducted  a  secret  ballot  election  for  the  unit 
described  in  any  petition  under  this  section 
and  in  such  election  a  majority  of  the 
employees  voting  chose  a  lessor  organization  for 
certification  as  the  iinit's  exclusive 
representative. " 

5  C.F.R.  §  2422.3(b).  "When  there  is  a 
certified  exclusive  representative  of  the 
employees,  a  petition  will  not  be  considered 
timely  if  filed  within  twelve  (12)  months  after 
the  certification  ....  \inless  a  signed  and 
dated  agreement  .  .  .  has  been  entered  into  . 

.  .  by  the  activity  and  the  inciimbent  exclusive 
representative . " 
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In  svamary,  the  edx>ve  states  that  the  Regional  Director  will  not 
hold  a  representation  election  if  a  union  was  certified  as  the 
exclusive  representative  within  the  last  twelve  (12)  months.  The 
rationale  of  a  certification  bar  is  "to  afford  an  agency  or 
activity  and  a  certified  incuadsent  ledx>r  organization  a  reason2d>le 
period  of  time  in  which  to  Initiate  and  develop  their  bargaining 
relationship  free  of  rival  clains."  Department  of  the  Army,  U.s. 
Army  Engineer  District,  Nobile,  Ala.,  A/SLNR  No.  206  (Sept.  27, 
1972) . 


3.  Agreement  Bar  [CSRA  §  7111(f)  and  5  C.F.R.  § 
2422.3(d) ] . 

A  valid  contract  covering  part  of  the  employees  in  the  proposed 
unit  bars  a  petition  filed  by  another  vtnion.  The  statute 
provides : 

(3)  if  there  is  then  in  effect  a  lawful  written 
collective  bargaining  agreement  between  the  agency 
involved  and  an  exclusive  representative  (other  than  the 
labor  organization  seeking  exclusive  recognition) 
covering  any  employees  included  in  the  unit  specified  in 
the  petition,  unless— 

(A)  the  collective  bargaining  agreement  has 
been  in  effect  for  more  than  3  years,  or 

(B)  the  petition  for  exclusive  recognition  is 
filed  not  more  them  105  days  emd  not  less  than  60  days 
before  the  expiration  date  of  the  collective  bargaining 
agreement;" 


In  order  to  constitute  a  bar  to  a  challenging  petition,  an 
agreement  must  contain  a  clear  and  imambiguous  effective  date  and 
language  setting  forth  its  duration  so  that  any  potential 
challenging  party  may  determine  when  the  statutory  open  period  will 
occur.  An  agreement  that  goes  into  effect  automatically  and  that 
does  not  contain  the  date  on  which  the  agreement  became  effective 
does  not  constitute  a  bar  to  an  election  petition.  See  Watervliet 
Arsenal .  34  FLRA  98  (1989) . 

If  a  contract  is  of  more  than  three  years  duration  and  has  a 
definite  termination  or  automatic  renewal  date,  it  bars  an  election 
only  for  the  first  three  years.  If  there  is  no  termination  or 
automatic  renewal  date,  the  contract  does  not  bar  a  petition 
anytime  (A/SEC  No.  45). 
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A  petition  may  be  filed  during  the  window  period  before  the 
tenination  date  or  the  autoMtic  renewal  date.  If  a  contract  has 
been  signed  106  days  or  sore  before  the  tenination  or  automatic 
renewal  date,  it  does  not  bar  a  petition  filed  during  the  window 
period. 

The  sixty  day  period  prior  to  the  tenination  date  or 
automatic  renewal  date  is  the  insulated  period  and  is  intended  to 
protect  the  incumbent  vinion  from  raiding  unions  aixi  to  stabilize 
bairgaining  relationships. 


D.s.  DBPAsnmff  or  detehse 

DOD  OVBB8BA8  DBPSMDBET  8CBOOL8 
A/BJMR  mo.  110  (VOW.  29,  1971) 


In  Case  No.  46-1813 (RO)  the  Petitioner,  Overseas 
Education  Association,  National  Education  Association, 
herein  called  OEA,  seeks  em  election  in  the  following 
unit:  All  nonsupervisory  professional  employees  who  are 
employed  by  the  Department  of  Defense  Overseas  Dependent 
Schools  assigned  to  the  Atlzintic,  Europezui  emd  Pacific 
Areas,  incltidlng  those  whose  appointments  are  "not  to 
exceed**  the  school  year,  excluding  supervisors  and 
substitute  teachers. 

•  •  •  • 

The  OEA  has  represented  exclusively,  under  separate 
negotiated  agreements,  all  nonsupervisory  teachers  in 
Area-wide  units  in  the  Pacific  and  the  European  Areas, 
except  for  certain  cxirrently  imrepresented  Individual 
schools  in  the  European  Area,  emd  certain  other  schools 
in  the  Europeem  Area  which  are  represented  currently  by 
the  OFT.  The  Europeem  Area  agreement,  which  has  a  two 
year  duration,  expired  on  A^ril  1,  1971,  and  the  Pacific 
Area  agreement,  which  had  a  one  year  duration,  expired 
on  July  16,  1971.  The  OEA's  petition  in  Case  No.  46- 
1813 (RO)  was  filed  on  June  10,  1970. 

•  •  •  • 

The  record  reveals  that  the  DOD  considers  its 
European  and  Pacific  Area  negotiated  agreements  with  the 
OEA,  as  well  as  the  negotiated  OFT  agreement  at  the 
Frankfurt  American  High  School,  and  the  five  other  OFT 
negotiated  agreements  awaiting  approval  at  a  higher 
management  level,  to  operate  as  a  bar  to  the  OEA's 
petition  for  a  worldwide  unit.  In  this  regard,  the  DOD 
indicated  clearly  that  it  would  not  waive  such  negotiated 
agreoients  insofar  as  they  constituted  a  bar  to  the  OEA's 
petition. 

The  agreement  bar  rule,  set  forth  in  section 
202.3(c)  of  the  Assistant  Secretary's  Regulations,  was 
promulgated  under  the  authority  vested  in  the  undersigned 
by  Executive  Order  11491.  The  basic  objective  of  this 
rule  is  to  afford  each  of  the  parties  to  a  negotiated 
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agreeaient  a  reasonable  period  of  st2J3ility  in  their 
relationship  without  interruption  and  at  the  same  time 
afford  employees  the  opportiinity,  at  reasonable  times, 
to  change  or  eliminate  their  exclusive  representative  if 
they  choose  to  do  so.  In  my  view,  the  2dx}ve  estedslished 
rule  may  not  be  waived  unilaterally  by  one  of  the  paxrties 
to  a  negotiated  agreement.  A  contrary  interpretation 
would  be  inconsistent  with  the  edaove-stated  objective. 
Accordingly,  I  find  that  the  DOD-OEA  negotiated 
agreements  which  were  in  effect  at  the  time  the  petition 
in  Case  No.  46-1813 (RO)  was  filed,  constitute  a  bar  to 
the  OEA's  petition  in  that  case.  .  .  . 


MOTE  li  The  2dx>ve  case  states  the  rationale  for  the  agreement  bar. 
Under  the  Executive  Order  it  could  not  be  waived  unilaterally  but 
could  be  if  both  parties  dec^ired  such. 

MOTE  2:  Once  the  agreement  is  executed  by  local  management  and 
union  officials,  it  is  generally  effective  as  a  bar  to  further 
representation  petitions  even  though  subsequent,  higher  level 
review  is  pending  and  the  effective  date  is  In  future .  See  Federal 

Aviation  Administration. _ Department  of  Transportation.  A/SLMR 

Mo.  173  (July  20,  1972) . 

NOTE  3s  In  determining  the  open  period,  the  effective  date  rather 
than  its  execution  date  is  used.  IRS.  3  FLRA  59  (1980);  see  also 
watervliet  Arsenal.  34  FLRA  98  (1989). 

NOTE  4i  In  Department  of  the  Naw.  Naval  Air  Station.  Memphis. 
Millington.  Tennessee.  A/SLMR  No,  346  (Jan.  25,  1974)  the  Assistant 
Secretary  declined  to  dismiss  a  representation  petition  which  was 
"xintimely*  because  the  U.S.  Postal  Service  had  misdirected  it  to 
another  federal  activity.  The  Assistant  Secretary  permitted 
euiother  untimely  petition  in  Department  of  the  Naw.  Naval  Air 
Station.  Corpus  Christi.  Tex.  In  that  case  the  petitioning  union 
filed  an  untimely  petition  after  having  withdrawn  a  timely  petition 
on  the  erroneous  advice  of  the  Ledxsr-Management  Services 
Administration  that  an  existing  agreement  barred  its  petition. 
Allowing  the  petition,  the  Assistant  Secretary  reasoned  that  it 
would  be  unfair  to  penalize  the  petitioner  under  these 
circumstances .  Department  of  the  Naw.  Naval  Air  Station.  Corpus 
Christi.  Tex..  A/SLMR  No.  150  (April  27,  1972),  aff 'd  on  other 
grounds .  FLRC  No.  72A-24  (May  22,  1973).  Normally,  however,  the 
time  limits  are  strictly  adhered  to. 

ROTE  5:  For  other  election  bar  decisions,  see  Federal  Aviation 
Adminiatration.  Department  of  Transportation.  A/SLMR  No.  173 
(July  20,  1973)  and  Department  of  Interior .  Bureau  of  Indian 
Affairs.  Navaio  Area.  Gallup.  N.M..  A/SLMR  No.  99  (Oct.  12,  1971). 

ROTE  6:  For  other  certification  bar  cases,  see  Army  and  Air  Force 
Exchange  Service.  Dix-McGuire  Consolidated  Exchange.  Fort  Dix. 
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N. J . .  A/SLMR  No.  195  (Aug.  24,  1972)  and  Departaent  of  Interior. 
Bureau  of  Indian  Affairs.  Navaio  Area,  Gallup  N.M..  S/SLMR  No.  99 
(Oct.  12,  1971). 

NOTE  7 1  For  a  good  discussion  of  agreement  bar,  see  Watervliet 
AiJenal  v.  NFFE.  34  FLRA  98  (1989). 

NOTE  8:  For  purposes  of  the  agreement  bar,  a  negotiated  agreement 
must  contain  a  clear  and  uneuBbiguous  effective  date  and  language 
setting  fojrth  its  duration.  Watervliet  Arsenal  v.  NFFE.  34  FLRA 
98  (1989);  U.S.  Army  Recruiting  Coimnanri.  Concord  N.  H.  and  AFGE. 
14  FLRA  73  (1984) . 

2-4.  Postiag  of  Notice. 

a.  After  a  petition  has  been  filed,  the  Regional  Director 
will  furnish  the  activity  with  copies  of  notices  which  must  be 
posted  where  employee  notices  are  normally  posted.  The  notice 
contains  information  as  to  the  name  of  the  petitioner  and  a 
description  of  the  unit  involved.  The  unit  description  will 
specify  both  included  and  excluded  personnel. 

b.  The  notice  not  only  advises  the  employees  that  an  RO 
petition  has  been  filed,  but  also  puts  potential  union  intervenors 
on  notice  that  they  have  10  days  subsequent  to  posting  of  the 
notice  to  intervene  in  the  election. 


2-5.  laterventlon  tCSEA  }  7lll(o)  and  5  C.F.R.  |  2422.5]. 

CSRA  5  7111(c)  "A  l2dx>r  organization  which — 

(1)  has  been  designated  by  at  least  10  percent 
of  the  employees  in  the  unit  specified  in  any 
petition  filed  pursuant  to  subsection  (b)  of  this 
section  (10%  showing  of  interest) ; 

(2)  has  submitted  a  valid  copy  of  a  current 
or  recently  expired  collective  bargaining  agreement 
for  the  unit;  or 

(3)  has  submitted  other  evidence  that  it  is 
the  exclusive  representative  of  the  employees 
involved; 

may  intervene  with  respect  to  a  petition  filed 
pursuant  to  subsection  (b)  of  this  section  and  shall 
be  placed  on  the  ballot  of  any  election  under  such 
subsection  (b)  with  respect  to  the  petition." 


NOTE  1:  5  C.F.R.  §  2422.5(a)  provides  that  "an  incumbent  exclusive 

representative  shall  be  deemed  to  be  an  intervenor  in  the 
proceeding  unless  it  serves  on  the  Regional  Director  a  written 
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disclaJjier  of  any  representation  interest  for  the  enployees  in  the 
unit  sought.  .  .  For  a  discussion  of  disclainers,  see  HHS  and 


AFGE  and 


[I,  11  FLRA  681  (1983) 


■OTS  2 1  The  affect  of  the  incuabent  vinion's  rejecting  its 
intervention  rights  is  to  be  placed  in  a  lower  status  than  the 
petitioner  union.  It  will  not  be  on  the  ballot  2md  may  not  be 
given  as  nemy  opportvinlties  to  solicit  employees  to  reject  the 
petitioner  union. 


2-6.  Consent  to  Elections. 

After  the  notice  is  posted  and  the  10  day  period  for  a  union 
to  intervene  has  escplred,  the  parties  will  meet  and  attempt  to 
consent  to  the  conduct  of  the  election.  They  will  attempt  to  agree 
to  a  mutually  satisfactory  date,  place,  and  time  of  the  election. 
It  is  a  policy  to  hold  the  election  at  the  worksite  so  that  it  will 
be  convenient  for  employees  to  vote  and  there  will  be  a  minimum  of 
disruption  to  work.  They  will  also  attempt  to  agree  upon  the 
designations  on  the  ballot,  the  use  emd  number  of  observers, 
provisions  for  notice  posting,  custody  of  the  ballot  box,  the  time 
and  place  for  counting  ballots,  and  the  rules  for  electioneering. 
The  Regional  Director  will  iinllaterally  resolve  those  matters  which 
the  parties  cannot  agree  to. 

In  addition  to  agreeing  to  the  consent  to  elections  agreement, 
many  installations  will  negotiate  electioneering  ground  rules  with 
the  petitioning  union (s) .  They  will  address  where,  when,  and  how 
the  union  may  campaign  on  the  Installation.  For  instance,  they  may 
allow  bulletin  board  space  for  union  memoranda,  use  of  the 
distribution  system,  conference  rooms  for  union  speakers, 
prohibition  of  solicitation  during  duty  time,  and  whatever  other 
rules  the  parties  feel  should  be  enunciated  in  writing. 


2-7.  Bargaining  Dnit  Oetexaination. 

a.  Introduction.  One  area  which  frequently  creates 
controversy  concerns  which  employees  should  be  represented  by  the 
union,  i.e. .  what  is  an  appropriate  bargaining  unit. 

A  bargaining  unit  is  a  group  of  employees  with  certain  common 
interests  who  are  represented  by  a  labor  \inion  in  their  dealings 
with  management.  It  is  the  group  of  employees  the  union  desires 
to  represent.  Typically,  the  xinion  will  propose  a  bargaining  unit 
and  management  will  agree  or  disagree  with  it.  If  there  is 
disagreement,  the  Authority  will  make  the  final  determination  as 
to  what  is  appropriate;  with  or  without  a  hearing. 

CSRA  §  7112.  "Determination  of  appropriate  units  for 

leOaor  organization  representation. 
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(a)  (1)  The  Authority  shall  detemine  the 
appropriateness  of  any  unit.  The  Authority  shall 
detemine  in  each  case  whether,  in  order  to  ensure 
employees  the  fullest  freedom  in  exercising  the  rights 
guaranteed  under  this  chapter,  the  appropriate  unit 
should  be  estzQslished  on  an  agency,  plant,  installation, 
functional,  or  other  basis  and  shall  detemine  any  unit 
to  be  an  appropriate  unit  only  if  the  detemination  will 
ensure  a  clear  and  Identifieddle  community  of  interest 
euBong  the  employees  in  the  unit  and  will  promote 
effective  dealings  with,  2uid  efficiency  of  the  operations 
of,  the  agency  involved." 


b.  General  criteria.  The  criteria  for  detemining  whether 
a  grouping  of  employees  constitutes  an  appropriate  \init  are  the 
sme  as  they  were  under  EO  11491:  the  unit  must  (a)  ensure  a  clear 
and  id<^ntlflable  community  of  interest  among  the  employees  in  the 
\init,  (b)  promote  effective  dealings,  and  (c)  promote  the 
efficiency  of  agency  operations.  5  U.S.C.  §  7112(a). 

The  three  statutory  criteria  (commimlty  of  interest,  promoting 
effective  dealings,  emd  efficiency  of  operations)  are, 
theoretically,  given  equal  weight  in  amalyzing  the  appropriateness 
of  the  xinit.  DOT.  3  FLRA  708  (1980).  See  also.  U . S .  Department 
of  Labor  and  National  Council  of  Field  Locals.  AFGE.  23  FLRA  464 
(1985) . 

Community  of  Interest .  Among  the  factors  considered  when 
detemining  if  a  community  of  interest  exists  are:  the  work 
perfomed,  skills,  training  and  education  of  the  employees, 
geographic  proximity  of  work  sites,  relationship  of  the  work, 
common  supervisors,  organizational  relationships,  common 
applicability  of  personal  practices  and  working  conditions,  and 
bargaining  histories.  See  Redstone  Arsenal.  AleUaama  and  AFGE.  14 
FLRA  150  (1984) . 

Effective  Dealings  With  the  Agency.  Among  the  factors 
considered  when  detemining  whether  or  not  a  given  vmit  will 
promote  effective  dealings  are:  the  level  at  which  negotiations 
will  take  place,  at  what  point  grievances  will  be  processed, 
whether  substantial  authority  exists  at  the  level  of  the  unit 
sought,  and  bargaining  history. 

Efficiency  of  Aaencv  Operations.  Among  the  factors  to 
consider  in  detemining  whether  a  unit  will  promote  the  efficiency 
of  the  agency  operations  are:  the  degree  to  which  there  is 
interchange  outside  the  unit  sought,  the  extent  of  differences  with 
other  groups  of  employees  outside  the  unit  sought,  whether 
negotiations  would  cover  problems  common  to  employees  in  the  unit, 
and  bargaining  history. 

It  should  be  noted  that  there  is  a  substantial  overlap  of 
factors  with  all  three  criteria.  Satisfaction  of  one  criteria  will 
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often  satisfy  all  three.  Questions  as  to  the  appropriate  unit  and 
related  issues  nay  be  referred  to  the  Regional  Office  for  advice. 

Although  the  Authority,  in  its  unit  detersinations,  refers  to 
all  three  criteria,  it  appears  that,  apart  from  unit  consolidation 
cases,  greater  reliemce  is  placed  on  indicia  of  cosaxinity  of 
Interest  than  on  indicia  of  effective  dealings  and  efficiency  of 
agency  operations.  Such  ei^hasis  on  coseunity  of  interest  indicia 
was  also  true  of  Assistant  Secretary  decisions.  This  is  probably 
due  to  the  influence  of  private  sector  case  law  under  the  National 
Labor  Relations  Act  in  which  coBuaunity  of  Interest  is  the  sole 
criterion  of  the  appropriateness  of  units. 


riDESAL  AVIATION  ADMINISTRATION, 
NEW  ENGLAND  REGION 
AND 
ATGE 

20  TLRA  224 
<1985) 


The  FAA  contends  that  the  only  appropriate  unit  is 
a  nationwide  unit  of  all  air  traffic  controllers.  It 
argues  that  the  Regional  Director's  decision:  (l)  will 
not  proBote  safe  and  efficient  agency  operations,  but 
will  result  in  a  fragmented,  diverse  approach  to  work 
rules,  practices,  and  safety  issues;  (2)  will  hinder 
effective  accomplishBent  of  the  greatest  safety  in  air 
traffic  movement,  emd  will  not  promote  agency  efficiency 
as  required  by  section  7112  of  the  Statute;^  emd  (3)  will 
hiiKler  effective  leibor-memagement  bargaining  because 
control  over  such  bargaining  rests  at  FAA  Headquarters. 
FAA  further  argues  that  there  is  no  clear  and 


Section  7112(a)(1)  provides: 

§  7112.  Determination  of  appropriate  units  for  labor 
organization  representation 

(a) (1)  The  Authority  shall  determine  the 

appropriateness  of  any  unit.  The  Authority  shall 
determine  in  each  case  whether,  in  order  to  ensure 
employees  the  fullest  freedom  in  exercising  the  rights 
guar2mteed  under  this  chapter,  the  appropriate  unit 
should  be  esteibllshed  on  an  agency,  plant,  installation, 
functional,  or  other  basis  amd  shall  determine  any  unit 
to  be  an  appropriate  unit  only  if  the  determination  will 
ensure  a  clear  and  identifi^le  commimity  of  interest 
among  the  employees  in  the  unit  and  will  promote 
effective  dealings  with,  and  efficiency  of  the  operations 
of,  the  agency  involved. 


2-30 


identifiable  coonunity  of  interest  aeong  eaployees  within 
the  New  Englemd  Region  that  is  separate  and  distinct  fron 
other  FAA  eaployees  in  the  other  eight  regions,  but 
rather  that  a  coaaunity  of  interest  exists  euiong  all  of 
its  air  traffic  controllers  nationwide.  The  ATA  supports 
the  FAA's  contention  that  the  establishment  of  regional 
bargaining  units  would  have  a  detrimental  effect  on  both 
the  efficiency  and  safety  of  the  National  Air  Traffic 
System  (NATS) .  ATA  contends  that  only  a  nationwide  unit 
with  its  inherent  stability,  uniformity  and  control  would 
be  appropriate  in  this  case. 

AFGE  aixi  NFFE  contend,  in  support  of  the  Regional 
Director's  Decision,  that  a  region-wide  xmit  is 
appropriate  under  the  criteria  set  forth  in  section 
7112(a)(1)  of  the  Statute.  AFGE  further  contends  that 
the  FAA  has  not  presented  emy  evidence  to  demonstrate 
that  a  regional  unit  "creates  the  unaccept£d}le  risk  of 
a  diminution  in  the  safe  and  efficient  operations  of  the 
air  traffic  system;  decreases  the  level  of  cooperation, 
tanist,  and  st2mdardization  in  the  system;  and  raises  the 
potential  for  divisions.  ..."  In  this  regard,  both 
AFGE  and  NFFE  argue  that  section  7106  of  the  Statute 
limits  the  scope  of  bargaining  to  the  degree  that 
st2uidardization  will  not  ba  threatened.  They  also  argue 
that  day-to-day  operations  including  l5dx>r  relations,  are 
performed  at  the  regional  level,  and  that  FAA  presently 
has  the  ojrganizational  structure  to  deal  with  a  regional 
bargaining  unit  in  an  efficient  and  effective  manner. 


In  his  Decision.  Order  and  Direction  of  Election 
herein,  the  Regional  Director  found  that  a  unit 
consisting  of  all  air  traffic  control  specialists, 
automation  specialists,  «uiu  air  traffic  assistants  who 
are  engaged  in  air  traffic  control  duties,  employed 
within  the  New  Englemd  Region,  Federal  Aviation 
Administration,  was  appropriate  for  the  piirpose  of 
exclusive  recognition  under  the  Statute.  He  based  such 
findings  on  the  following  factors:  (1)  the  regional  imit 
is  co-extensive  in  scope  with  a  major  subcomponent  of  the 
FAA  emd  conforms  to  the  FAA's  regional  personnel  and 
led)or  relations  structure;  (2)  the  regional  director  has 
significant  operational  and  administrative 
responsibilities  within  the  region  and  has  broad 
authority  in  matters  involving  overtime  pay,  awards  and 
staffing;  (3)  there  is  common  supervision  of  all  regional 
^ployees;  (4)  all  controllers  within  the  FAA's  New 
Englemd  Region  are  covered  under  the  seune  merit 
promotion,  EEO  and  agency  grievance  procedures;  and  (5) 
the  majority  of  controller  reassignments  are  accomplished 
on  em  intra-regional  basis. 
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Based  on  established  precedent,  see,  e.a. .  cases 
cited  at  n.  5,  iDjCcA#  and  the  particular  circumstances 
of  this  case,  the  Aw^hority  disagrees  with  the  Regional 
Director's  conclusion  that  a  region^wide  unit  is 
appropriate  herein.  While  the  Regional  Director's 
Decision  does  contain  factual  support  for  his  finding 
that  the  employees  sought  to  be  represented  within  the 
New  England  Region  share  a  commiinity  of  interest,  his 
Decision  fails  to  recognize  and  properly  evaluate  the 
facts  which  clearly  demonstrate  that  this  same  community 
of  interest  is  equally  shared  by  all  air  traffic  control 
specialists  employed  throughout  the  FAA.  The  record 
indicates  that  the  specific  mission  of  all  the  air 
traffic  control  facilities  within  the  FAA  is  to  ensure 
the  safe  and  efficient  use  of  the  nation's  airspace, 
promote  aviation  safety,  and  operate  a  nationwide  system 
of  air  navigation;  that  the  working  conditions,  skills 
required  and  the  duties  performed  by  the  employees  of  the 
New  England  Region  at  issue  herein  are  the  S2une  for  all 
such  employees  in  the  nine  regions  of  the  FAA:  there  is 
interchange  amd  transfer  of  air  traffic  control 
specialists  among  the  various  regions;  air  traffic 
control  specialist  positions  are  advertised  on  a 
nationwide  basis;  that  personnel  policies  amd  practices 
are  centrally  estad>lished  amd  administered  at  FAA 
Headquarters  amd  apply  uniformly  to  all  employees  of  the 
FAA,  not  just  to  the  employees  of  the  New  Englamd  Region; 
and  that  lad)or  relations  policy  also  is  centrally 
estadslished  for  the  entire  FAA  employee  complement  at  FAA 
Headquarters.  In  this  regard,  while  each  FAA  regional 
direction  has  some  autonomy  in  hamdling  day-to-day 
problems  involving  personnel  amd  ladsor  relations  matters, 
he  must  strictly  at&ere  to  the  guidelines  and  directives 
promulgated  by  FAA  Headquatrters .  Further,  all  air 
traffic  control  specialists  receive  the  same  training  and 
must  maintain  the  saune  level  of  proficiency.  Under  all 
of  these  circumstances,  the  Authority  concludes  that  the 
osployees  of  the  New  Englamd  Region  do  not  share  a  clear 
amd  Identifladile  community  of  interest  separate  and 
distinct  from  the  other  e]iq>loyees  of  the  FAA. 

Further,  in  disagreement  with  the 
Regional  Director,  the  Authority  finds  that 
the  proposed  unit  would  not  promote  effective 
dealings  within  the  FAA.  In  this  regard,  as 
previously  discussed,  FAA  Headquarters 
estadslishes  and  administers  common  personnel 
policies  amd  practices  for  all  employees  of 
the  FAA,  negotiating  expertise  is  concentrated 
at  FAA  Headquarters  where  labor  relations 
policy  is  estaUallshed  for  all  employees  of  the 
FAA,  and  there  is  both  an  estadslished  practice 
of  bargaining  at  the  national  level  for 
currently  represented  FAA  employees  and  a  past 
history  of  effective  nationwide  bargaining  for 
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air  traffic  control  spacialists.  In  light  of 
these  factual  detersinations,  emd  for  the 
reasons  previously  stated,  the  Authority 
concludes  that  the  Regional  Director's  finding 
below  that  the  proposed  unit  would  promote 
effective  dealings  within  the  FAA  is 
Inconsistent  with  the  purposes  aiKi  policies  of 
the  Statute,  especially  the  policy  of 
promoting  a  more  comprehensive  bargaining  vmit 
structure . 

Finally,  with  respect  to  efficiency  of 
agency  operations,  the  Regional  Director 
failed  to  give  adequate  weight  to  the  unique 
inporteuice  of  the  National  Air  Traffic  System 
and  the  strict  requirement  of  nationwide 
uniformity  to  ensure  the  safety  of  the 
millions  of  people  who  use  the  air  transport 
system.  In  this  regard,  a  nationwide  unit 
conforming  to  the  centralized  operational  and 
organizational  structure  of  the  FAA  would 
result  in  vuilform  policies,  practices  emd 
working  conditions  nationally,  emd  would 
reduce  the  potential  for  inconsistency  among 
the  regional  offices.  The  Regional  Director 
also  failed  to  give  adequate  weight  to  the 
fact  that  the  employees  in  the  unit  sought 
enjoy  a  commonality  of  mission,  personnel 
policies  and  practices  and  Blatters  affecting 
working  conditions  with  all  air  traffic 
control  specialists  of  the  FAA.  Accordingly, 
in  light  of  these  considerations,  and  for  the 
reasons  previously  stated,  the  Authority 
concludes  that  the  Regional  Director's  finding 
that  the  proposed  unit  would  promote  the 
efficiency  of  the  FAA's  operations  is 
inconsistent  with  the  purposes  emd  policies  as 
set  forth  in  section  7112(a)(1)  of  the 
Statute. 


Unit  consolidation  cases,  however,  are  another 
matter.  The  Authority  stressed  the  "efficiency  of  agency 
operations"  criterion.  In  its  first  three  unit 
consolidation  cases  decided  under  the  statute,  the 
Authority  adopted  a  test  that  is  more  rigorous  than  the 
Assistant  Secretary's  "presumption":  neunely,  whether  the 
employees  in  a  proposed  consolidated  \mit  will  be 
sufficiently  well  distributed  throughout  the 
organizational  and  geographical  elements  of  an  agency, 
or  major  subdivision  thereof,  as  to  constitute  a 
"meaningful"  unit.  The  proposed  unit  must  be 
representative  of,  emd  bear  some  resemblance  to,  the 
ozqemizational  emd  administrative  anatomy  of  the  agency. 
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See  DOT.  5  FLRA  646  (1980),  AAFES.  5  FLRA  657  (1981),  and 
Corps  of  Engineers.  5  FLRA  677  (1981). 


In  Departeent  of  the  Haw.  Naval  Civilian  Personnel 
SSSUSmAi  B  FLRA  643  (1982),  all  firefighters  from  the 
Navy,  Amy,  and  Air  Force  were  consolidated.  The  FLRA 
ruled  that  despite  the  fact  that  this  resulted  in  the 
dissolution  of  the  entire  Amy  CBU,  that  no  question  of 
representation  was  presented.  *A11  employees  involved 
shared  a  clear  and  identifiable  coeaunity  of  interest  and 
the  new  enlarged  unit  exclusively  represented  by  AFGE 
would  continue  to  promote  effective  dealings  and 
efficiency  of  agency  operations.” 


c.  Bow  Appropriate  Units  Are  Determined. 

1.  Acrrement  bv  Parties .  Subsequent  to  the  notice 
being  posted,  management  will  consider  whether  the  unit  is 
appropriate.  Management  and  the  union  will  meet  and,  hopefully, 
agree  on  an  appropriate  unit  (consent  agreement) .  This  consent 
agreement,  along  with  other  relevant  matters  (such  as  objections 
based  upon  ceirtification,  election,  2md  agreement  bars;  challenges 
to  the  union's  status,  etc.)  will  be  forwarded  to  the  Regional 
Director. 

2.  Detemination  by  the  Regional  Director  and  the 

Authority. 


(a)  If  management  objects  to  the  appropriateness 
of  the  bargaining  unit,  it  is  to  file  an  objection  with  the 
Regional  Director.  Fuzidier,  the  Regional  Director  is  to  review 
the  appropriateness  of  a  unit  even  when  the  parties  have  agreed 
upon  one  to  insure  it  is  consistent  with  the  policies  of  Title  VII 
aiiKi  precedent  decisions. 

(b)  As  stated  previously,  even  when  both  parties 
strongly  agree  upon  the  composition  of  a  unit,  the  Regional 
Director  may  nevertheless  refuse  to  certify  as  a  result  of  his 
independent  evaluation  of  the  unit.  See,  e.a. .  Amv  and  Air  Force 
Exchange  Service.  White  Sands  Missile  Range.  A/SLMR  No.  25  (April 
21,  1971),  Internal  Revenue  Service  Southeast  Region.  A/SLMR  No. 
565  (Sept.  30,  1975);  and  Department  of  the  Naw.  Norfolk  Naval 
Shipyard .  A/SLMR  No.  547  (August  9,  1975)  for  cases  where  the 
Assistant  Secretary  (the  Regional  Director's  predecessor)  refused 
to  certify. 


d.  Persons/Unlts  Specifically  Excluded  or  Distinguished. 

There  are  certain  classes  of  employees  who  are  not  allowed, 
by  Title  VII,  to  orgeuiize  and  be  represented  by  an  exclusive 
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r^rasentatlve.  Often  there  is  an  objection  by  aanageaent  because 
these  personnel  are  Included  in  the  proposed  \init.  CSRA  §§  7112(b) 
and  (c)  provides: 

(b)  A  unit  shall  not  be  detemined  to  be 
appropriate  .  .  .  if  it  includes — 

(1)  except  as  provided  under  section  7135 
(a) (2)  of  this  title,  any  sanagesent  official  or 
supervisor; 

(2)  a  confidential  ea^loyee; 

(3)  aai  employee  engaged  in  personnel  work  in 
other  tlum  a  purely  clerical  capacity; 

(4)  an  employee  engaged  in  administering  the 
provisions  of  this  chapter; 

(5)  both  professional  employees  emd  other 
«Bployees,  unless  a  majority  of  the  professional 
employees  vote  for  inclusion  in  the  unit; 

(6)  any  employee  engaged  in  intelligence, 
counterintelligence,  investigative,  or  security  work 
which  directly  affects  national  security;  or 

(7)  2my  employee  primarily  engaged  in 
investigation  or  audit  functions  relating  to  the  work  of 
individuals  employed  by  an  agency  whose  duties  directly 
affect  the  internal  secxirity  of  the  agency,  but  only  if 
the  functions  are  undertaken  to  ensure  that  the  duties 
are  discharged  honestly  and  with  integrity. 

(c)  Any  eo^loyee  who  is  engaged  in  administering 
emy  provision  of  law  relating  to  ladaoromanagement 
relations  may  not  be  represented  by  a  labor 
organization — 

(1)  which  represents  other  individuals  to  whom 
such  provision  applies;  or 

(2)  which  is  affiliated  directly  or  indirectly 
with  an  organization  which  represents  other  individuals 
to  whom  such  provision  applies. 


1.  Supervisors . 

CSRA  S  7103(a) (10).  "'Supervisor'  means  an  individual  employed  by 
an  agency  having  authority  in  the  interest  of  the  agency  to  hire, 
direct,  assign,  promote,  reward,  transfer,  furlough,  layoff, 
recall,  suspend,  discipline,  or  remove  employees,  to  adjust  their 
grievemces,  or  to  effectively  recommend  such  action,  if  the 
exercise  of  the  authority  is  not  merely  routine  or  clerical  in 
nature  but  requires  the  consistent  exercise  of  Independent 
judgment,  except  that,  with  respect  to  any  unit  which  includes 
firefighters  or  nurses,  the  term  'supervisor'  includes  only  those 
individuals  who  devote  a  preponderance  of  their  employment  time  to 
exercising  $«u«?h  authority;" 
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H&VMi  BDUCUTZOV  AMD  ntAZaiM  CBHTBB, 
nVPOBT,  BBODB  ZSLABD 

AMD 

ZmSIATZOBAL  A880CZATZ0H  OF 
FZBBFZOSTBBS 


3  FLRA  51 
(1980) 


DECISION  AND  ORDER  CLARIFYING  UNIT 

Upon  a  petition  duly  filed  under  §  7111(b)  (2)  of  the 
Federal  Service  Labor-Nanagoaent  Relations  statute,  5 
U.S.C.  §§  7101-7135,  a  hearing  was  held  before  Hearing 
Officer  Robert  E.  Bailey.  The  Hearing  Officer's  rulings 
■ade  at  the  hearing  are  free  from  prejudicial  error  and 
are  hereby  afflraed. 

Upon  the  entire  record  in  the  subject  case,  the 
Authority  finds: 

The  Petitioner  seeks  to  clarify  an  existing 
exclusively  recognized  unit  of  the  clviliam  personnel  of 
the  Fire  Protection  Bremch  of  the  Naval  Education  zuid 
Training  Center*  to  include  ten  enployees  currently 
classified  as  Supervisory  Firefighter,  GS-6  (hereinafter 
referred  to  as  Fire  Captain) ,  contending  that  these 
employees  are  not  supervisors  within  the  meeuiing  of  $ 
7103(a) (10)  of  the  Statute.  The  Activity  contends  that 
the  incunbents  in  the  subject  classification  are 
supervisors  within  the  meaning  of  {  7103(a) (10)  of  the 
Statute  and,  on  this  basis,  opposes  their  Inclusion  in 
the  certified  unit.  Section  7103(a) (10)  defines 
supervisor  as  follows: 

'supervisor'  means  an  individual  employed  by 
an  agency  having  authority  in  the  interest  of 
the  agency  to  hire,  direct,  assign,  promote, 
reward,  tremsfer,  furlough,  layoff,  recall, 
suspend,  discipline,  or  remove  employees,  to 
adjust  their  grievances,  or  to  effectively 
recommend  such  action,  if  the  exercise  of  the 
authority  is  not  merely  routine  or  clerical  in 
nature  but  requires  the  consistent  exercise  of 
independent  judgment,  except  that,  with 
respect  to  any  unit  which  includes 
firefighters  or  nurses,  the  term  'supervisor' 
includes  only  those  individuals  who  devote  a 
preponderemce  of  their  employment  time  to 
exercising  such  authority; 


*  The  Petitioner  was  cexrtified  as  the  exclusive  representative  in 
the  unit  involved  on  July  8,  1974. 
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The  Fire  Protection  Branch  is  composed  of  one  Fire 
Chief,  two  Assistant  Fire  Chiefs,  ten  Fire  Captains  (GS- 
6),  40  Firefighters  (GS>5),  and  12  employees  who  perform 
various  ftinctions  ranging  from  inspectors  to  alarm 
operators.  The  Fire  Protection  Bremch  occupies  four 
stations  and  a  headquarters  building  in  the  geographical 
area  for  which  it  is  responsible.  The  Headquarters  is 
staffed  by  the  Fire  Chief  and  the  two  Assistant  Fire 
Chiefs.  Fire  Station  No.  One  is  a2uined  by  eight 
Firefighters  emd  two  Captains,  No.  Three,  by  six 
Firefighters,  two  Captains,  No.  Six  being  two  separate 
shifts  manned  each  by  seven  Firefighters  emd  two  Captains 
(a  total  of  14  Firefighters  and  four  Captains) ,  plus  two 
Firefighters  who  stand  duty  on  Gould  Island,  and  Station 
No.  Nine  staffed  by  ten  Firefighters  and  two  Captains. 

The  Fire  Chief  is  the  primary  supervisory  official 
and  is  responsible  for  directing  the  administrative 
operation  of  the  Fire  Protection  Branch.  He  works  a 
standard  8:00  a.m.  to  5:00  a.m.  shift,  Monday  through 
Friday.  The  two  Assistant  Chiefs  are  supervisors, 
responsible  for  overseeing  and  directing  the  actual  work- 
-* force.  Their  hours  correspond  with  the  24  hour  shifts 
which  the  Fire  Captains  and  Firefighters  work. 

Although  the  Assistant  Fire  Chiefs  are  located  at 
Headquarters,  their  job  fxinctions  is  integrally  related 
to  the  activities  occturring  in  and  ad)out  the  fire 
stations.  The  Assistant  Chief  is  in  charge  of  all 
firefighting  operations  once  he  arrives  on  the  scene  of 
the  fire.  In  most  cases,  the  Assistant  Chief  will  appear 
from  three  to  five  minutes  after  the  arrival  of  the  fire 
crew  led  by  the  Fire  Captain.  In  addition,  the  Assistant 
Fire  Chief  makes  at  least  one  daily  visit  to  every  fire 
station;  the  time  spent  on  the  visit  ranges  between  15 
minutes  and  one  hour.  The  visits  may  increase  depending 
upon  the  nature  of  the  problems  being  experienced  by  the 
particular  station.  The  purpose  of  the  visits  is  to 
discuss  with  the  station's  Fire  Captain  problems  which 
may  have  arisen  concerning  personnel ,  equipment ,  building 
conditions,  supplies,  and/or  departmental  procedures. 
The  Assistant  Fire  Chief  is  also  responsible  for  training 
personnel  and  conducting  drills  in  firefighting 
technique.  The  Assistant  Fire  Chief  also  officially 
reviews  all  the  Performance  Appraisals  submitted  by  the 
Fire  Captains. 

The  record  reveals  that  the  Fire  Captains  do  have 
additional  duties,  responsibilities,  and  authority  in  the 
fire  station  as  compared  with  the  other  Firefighters. 
Their  authority  is,  however,  limited.  Fire  Captains  do 
not  hire,  promote,  suspend,  remove,  tremsfer,  furlough, 
layoff,  or  recall  employees.  However,  Fire  Captains 
assign  tasks  set  out  in  the  Daily  Work  Assignments,  which 
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is,  in  fact,  a  directive  froa  Headquarters.  The  Daily 
Work  Aasignaents  designates  the  duties  to  be  accomplished 
by  the  station  crew  as  a  whole  on  a  day  to  day  basis 
(washing  truclcs,  cle2uiing  equipment  and  the  station) . 
^e  Captain  may  order  the  Firefighter  he  wishes  to  the 
job.  Additionally,  he  does  not  have  to  abide  by  the 
daily  schedule,  so  long  as  the  daily  work  assignments  are 
completed  within  the  week.  The  record  discloses  that  the 
assignment  of  personnel  to  perform  the  daily  tasks  is 
considered  a  routine  procedure  t2dcen  directly  from  a 
long-standing  and  estedslished  rotation  system  designated 
to  make  each  Firefighter  share  equally  in  all  of  the 
work. 


The  record  further  reveals  that  Fire  Captains  direct 
the  Firefighters  to  a  limited  extent.  Captains  are  the 
supervisory  officer  at  most  fires  prior  to  the  arrival 
of  the  Assistant  Fire  Chief  (2U:>out  a  three  to  five  minute 
period) .  Assistant  Fire  Chiefs  direct  all  operations 
once  they  arrive.  All  responses  to  fire  are 
predetennined  in  a  pre-fire  plan  progrzua.  More 
specifically,  drills  are  conducted  for  specific  alarms, 
and  in  case  of  an  actual  fire,  the  fire  crew  responds 
exactly  as  they  had  previously  done  in  the  drill.  The 
instructions  for  these  drills  come  from  the  Assistant 
Fire  Chiefs. 

Fire  Captains  do  underteUce  annual  performance 
evaluations  of  employees.  Evidence  indicates  that  not 
much  time  is  devoted  to  this  responsibility.  These 
evaluations  apparently  have  some  impact  in  rating  the 
employees  in  determining  the  order  of  RIF's.  Captains 
are  also  responsible  for  approving  withln-grade  increases 
to  employees,  but  cannot  award  quality  step  increases. 

The  record  discloses  that  Fire  Captains  do  have 
limited  authority  to  discipline  employees.  They  can 
issue  oral  and  written  reprimands.  They  ceuinot,  however, 
unilaterally  suspend  employees  and  the  evidence  indicates 
that  their  recommendations  carry  little,  if  any,  weight. 
The  Captains  also  have  a  limited  authority  to  award 
employees.  In  evaluating  employees,  the  ratings  may  be 
such  as  to  gain  additional  seniority  for  the  employee 
and/or  a  small  monetary  award.  Apparently,  the  Captain 
may  also  submit  a  recommendation  for  an  award  outside  of 
the  performemce  evaluation.  Recommendations  for 
promotion  by  Captains  also  appear  to  have  little 
influence  on  Activity  promotional  decisions. 

Fire  Captains  do  have  the  authority  to  adjust  minor 
grievances  if  the  settlements  are  satisfactory  to  the 
employee.  They  do  not  participate  once  a  formal 
grievance  is  filed.  Fire  Captains  do  not  have  official 
contact  with  shop  stewards.  The  Captains  are  responsible 
for  maintaining  order  within  the  work  place. 
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As  previously  indicated  the  Federal  Labor-Nanagesent 
Relations  Statute,  }  7103(a) (10),  provides  that  In 
determining  the  supervisory  status  of  a  firefighter,  a 
more  particular  standard  of  assessment  will  be  applied 
as  compared  to  other  employees.  Section  7103(a) (10) 
states : 

with  respect  to  any  unit  which  includes 
firefighters  or  nurses,  the  term  'supervisor' 
includes  only  those  individuals  who  devote  a 
preponderance  of  their  employment  time  to 
exercising  such  (supervisory)  authority; 

The  record  reveals,  as  detailed  above,  that  although 
certain  aspects  of  the  Fire  Captains'  job  furction  may 
involve  the  exercise  of  supervisory  authority,  their 
overall  employment  time  is  spent  in  either  routinely 
administering  Activity  directives,  performing  routine  and 
clerical  duties,  or  waiting  to  respond  to  an  alarm. 

The  Authority  thus  finds  that  the  evidence  contained 
in  the  record  supports  the  Petitioner's  contention  that 
the  Fire  Captains,  GS>6,  are  not  supervisors  under 
S  7103(a)  (10)  of  the  Statute,  in  that  they  do  not  devote 
a  preponderance  of  their  employment  time  to  supervisory 
functions.  Accordingly,  the  Authority  finds  Fire 
Captains  serving  at  fire  houses  at  the  Naval  Education 
and  Training  Center,  Newport,  Rhode  Island,  are  not 
supervisors  within  the  meaning  of  the  Statute,  and  will 
be  included  within  the  bargaining  unit. 

ORDER 

IT  IS  HEREBY  ORDERED  that  the  unit  sought  to  be 
clarified,  in  which  exclusive  recognition  was  greuited  to 
the  International  Association  of  Firefighters,  Local  F- 
100,  on  July  8,  1974,  at  the  Naval  Education  emd  Training 
Center,  Newport,  Rhode  Island,  be  and  hereby  is, 
clarified  by  Including  in  said  unit  the  position  of 
Supervisory  Firefighter,  GS-6  (Fire  Captain) . 


NOTE  1:  A  supervisor  or  management  official  may  join  a  union,  but 
may  not  participate  in  management  of  the  union  or  be  a  member  of 
the  union  leadership. 

■0TB  2:  The  statute  requires  the  employee  to  consistently  exercise 
independent  judgment.  A  WG-ll  electrician  who  headed  the  evening 
shift,  handed  out  preexisting  work  assignments,  and  directed  the 
work  of  other  shift  employees  was  not  a  supervisor.  The  directing 
and  assigning  of  work  the  electrician  did  was  routine  and  did  not 
require  the  consistent  exercise  of  independent  judgment,  U.s.  Army 
Armor  Center.  Fort  Knox.  KY.  4  FLRA  20  (1980) . 
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■ora  3 1  To  be  classified  as  a  supervisor,  the  supervisor  nust 
exercise  his  authorltv  over  individuals  who  are  "employees*  as 
defined  in  section  7103(a)(2).  If  the  supervisor  has  authority 
only  over  aliens,  non-US  citizens  or  military  personnel,  he  is  not 
a  supervisor.  Section  7103(a)  (10)  provides  that  "supervisor"  means 
em  individual  having  authority  over  "employees,"  who  are  defined, 
in  pertinent  part,  as  individuals  employed  in  an  agency,  but  does 
not  Include  an  alien,  or  noncitizen  who  occupies  a  position  outside 
the  United  States  or  a  member  of  the  imlformed  services. 

SSfi  Interpretation  and  Guidance.  4  FLRA  754  (1980),  and  New  York.- 
N.Y. .  9  FLRA  16  (1982). 


2.  Confidential  Employees. 

OSA,  KATIOHAL  ARCHIVES,  WASH,  DC 
8  FLRA  73  (1982) 


Position  No.  8257.  Management  Analyst.  GS-343-13.  Program 
Management  and  Coordination  Division 

The  incximbent,  Yvonne  M.  Starbuck,  is  one  of  two 
individuals  who  occupy  Position  No.  8257  in  the  ORIM's 
Program  Management  and  Coordination  Division.  Only  the 
position  occupied  by  Ms.  Starbuck  is  in  dispute  as  t^ 
confidential  employee  status. 

The  Authority  finds  the  position  occupied  by  this 
incuBibent  to  be  that  of  a  "confidential  employee"  within 
the  meaning  of  section  7103(a) (13)  of  the  Statute.  As 
a  member  of  management's  negotiation  team  emd  in  dealing 
with  tinion  representatives  on  a  day-to-day  basis,  the 
individual  in  this  position  acts  in  a  confidential 
capacity  with  respect  to  those  management  officials  who 
formulate  or  effectuate  management's  policies  in  the 
field  of  labor-management  relations.  Accordingly,  the 
Authority  shall  order  that  Position  No.  8257,  Management 
Analyst,  GS-343-13,  Progreim  Management  and  Coordination 
Division  (Yvonne  M.  Starbuck) ,  be  excluded  from  the 
AFGE's  exclusively  recognized  unit.^  For  additional 
discussion  concerning  confidential  employees,  see 
Pennsylvania  Army  National  Guard.  8  FLRA  691  (1982),  and 


*  In  view  of  the  eJsove  finding  on  status  as  a  confidential  employee, 
it  was  considered  iinnecessary  to  pass  upon  the  Activity's  assertion 
that  the  incumbent  should  also  be  excluded  from  the  unit  on  the 
basis  that  she  is  engaged  in  Federal  personnel  work  in  other  than 
a  purely  clerical  capacity. 
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Department  of  the  Interior.  Bureau  of  Mines.  9  FLRA  109 
(1982) . 


3.  Management  Officials. 

CSRA  §  7103a(ll) .  "...  'management  official'  means  an  individual 
employed  by  an  agency  in  a  position  the  duties  and  responsibilities 
of  which  require  or  authorize  the  individual  to  formulate, 
determine,  or  influence  the  policies  of  the  agency." 


QSK,  MhTIOKhL  ABCHIVBS,  WASH,  DC 
8  VLSA  73  (1982) 


Position  No.  R562.  Management  Analyst.  National 
Inspection  Coordinator.  GS~343-15.  Office  of  the  Deputy 
Assistant  Archivist 

The  incumbent  is  nominally  assigned  to  the  ORIM's 
Office  of  the  Deputy  Assistant  Archivist  and  is  presently 
employed  in  such  duties  as  gathering  the  materials  for 
and  drafting  a  five-year  plan  for  the  office  and 
preparing  a  book  of  office  internal  procedures.  The 
record  is  clear  that  the  incumbent  has  not  been  permitted 
to  effectively  exercise  any  duties  and  responsibilities 
which  would  require  or  authorize  him  to  formulate, 
determine,  or  influence  the  policies  of  the  Activity 
within  the  meaning  of  section  7103(a)  (11)  of  the  Statute, 
as  interpreted  by  the  Authority  in  Department  of  the 
Waw.  Automatic  Data  Processing  Selection  Office.  7  FLRA 
172  (1981).**  Accordingly,  the  Authority  ^nds  the 
position  in  question  not  to  be  that  of  a  management 
official,  and  shall  order  that  Position  No.  R562, 
Management  Analyst,  National  Inspection  Coordinator,  GS- 
343-15,  Office  of  the  Deputy  Assistant  Archivist,  be 
included  in  the  AFGE's  exclusively  recognized  unit. 


®  In  this  lead  case,  the  Authority  interpreted  the  definition  of 
"management  officials"  in  section  7103 (a) (11),  and  concluded  that 
it  includes  those  individuals  who:  (1)  create,  establish  or 
prescribe  general  principles,  plans  or  courses  of  action  for  an 
agency;  (2)  decide  upon  general  principles,  plans  or  courses  of 
action  for  an  agency;  or  (3)  bring  about  or  obtain  a  result  as  to 
the  adoption  of  general  principles,  plans  or  courses  of  action  for 
an  agency. 
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non  1:  In  United  States  v.  Arav  rnmnmnicationa  rnwiBand .  Fort 
Monaouth.  N.J.  and  NFFE.  4  FLRA  83  (1980),  the  Authority  held  that 
auditors,  electronics  engineers  and  project  officers  were 
manageaent  officials.  Coaaiinication  specialists,  data  aanageaent 
officers,  financial  aanageaent  officers,  general  engineers, 
procureaent  analysts,  prograa  analysts,  public  inforaation 
officers,  and  traffic  managers  were  not  management  officials. 

■OTE  2:  The  Assistant  Secretary  has  decided  that  attorneys  are  not 
necessarily  management  officials.  U.S.  Department  of  the  Treasury. 
Office  of  Regional  Counsel.  Western  Region.  A/SLMR  No.  161  (May  18, 
1972) . 

MOTE  3:  Management  personnel  who  happen  to  be  union  members  may 
not  vote  in  internal  union  elections.  G.C.  case  numbers  2<-CA- 
20669  and  2-CA-30376  (1983). 

4 .  Professionals . 

CSRA  S  7103a(15).  "...  'professional  employee'  means — 

(A)  an  employee  engaged  in  the  performance  of 
work — 

(i)  requiring  knowledge  of  an  advanced  type  in 
a  field  of  science  or  learning  customarily  acquired  by 
a  prolonged  course  of  specialized  intelxectual 
instruction  and  study  in  an  institution  of  higher 
learning  or  a  hospital  (as  distinguished  from  knowledge 
acquired  by  a  general  academic  education,  or  from  an 
apprenticeship,  or  from  training  in  the  performance  of 
routine  mental,  manual,  mechanical,  or  physical 
activities) ; 

(ii)  requiring  the  consistent  exercise  of 
discretion  and  judgment  in  its  performance; 

(iii)  which  is  predominantly  intellectual  and 
varied  in  character  (as  distinguished  from  routine 
mental,  manual,  mechanical,  or  physical  work) ;  and 

(iv)  which  is  of  such  character  that  the  output 
produced  or  the  result  accomplished  by  such  work  cannot 
be  standardized  in  relation  to  a  given  period  of  time; 
or 

(B)  an  employee  who  has  completed  the  courses  of 
specialized  intellectual  instruction  and  study  described 
in  subparagraph  (A) (i)  of  this  paragraph  and  is 
performing  related  work  under  appropriate  direction  or 
guidance  to  qualify  the  employee  as  a  professional 
employee  described  in  siibparagraph  (A)  of  this 
paragraph; " 


MOTE  1:  CSRA  §  7112(b)  prevents  professionals  from  being  Included 
in  a  unit  with  nonprofessional  employees  "unless  a  majority  of  the 
professional  employees  vote  for  inclusion  in  the  unit."  A  related 
question  of  interest  to  attorneys  is  whether  lawyers  may  be 
included  in  a  xinit  with  nonlawyer  professionals.  The  Assistant 
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Secretary  has  ruled,  and  the  Federal  Labor  Relations  Council  has 
affirmed,  that  this  is  permissible  iinder  the  Order.  U.S. 
Department  of  Treasury.  Office  of  General  Counsel.  Western  Region. 
K/81MR  No.  161  (May  18,  1972),  aff^d.  FLRC  No.  72A-32  (Feb.  22, 
1973).  Nevertheless,  the  American  Bar  Association  Standing 
Committee  on  Professional  Ethics  has  opined  that,  for  the  purpose 
of  bargaining  with  their  employers,  lawyers  may  join  only 
organizations  vdiich  limit  their  membership  to  lawyers  employed  by 
the  same  employer.  ABA  CONN.  ON  PROFESSIONAL  ETHICS,  OPINIONS, 
No.  275  (1947);  ABA  COMM.  ON  PROFESSIONAL  ETHICS,  OPINIONS,  No.  917 
(1966);  ABA  CONN.  ON  PROFESSIONAL  ETHICS,  OPINIONS,  No.  986  (1967); 
ABA  CONN.  ON  PROFESSIONAL  ETHICS,  OPINIONS,  No.  1029  (1968).  In 
a  September  1973  meeting  of  its  national  council,  the  Federal  Bar 
Association  voted  against  adopting  a  resolution  similar  to  the 
American  Bar  Association's  position.  See  532  GOV'T  ENP.  REL.  REP. 
A-9  (Dec.  3,  1973). 

HOTS  2t  See  Department  of  Interior.  A/SLMR  No.  170  (1972)  for 
factors  to  consider  when  attempting  to  classify  an  employee  as  a 
professional  or  not. 

NOTE  3:  The  professional  will  consider  two  matters  when  he  votes 
in  the  secret  ballot  representation  election.  The  first  is  whether 
or  not  he  desires  to  be  part  of  the  proposed  bargaining  unit.  The 
second  is  which  union, if  any,  he  desires  to  represent  him  or  if  he 
desires  no  union  representation.  As  an  example,  his  options  might 
include:  (1)  no  union,  (2)  union  A,  (3)  professional  union. 

5.  BmploYaes  Engaged  in  Internal  Security. 

Although  the  President  has  authority  to  exclude  organizations 
from  the  coverage  of  the  statute  for  national  security  reasons, 
authority  to  exclude  a  particular  individual  engaged  in  national 
security  work  is  vested  in  the  Authority.  5  U.S.C.  §  7112(b)(6). 
The  Authority  may  also  exclude  employees  who  investigate  and  audit 
others  whose  duties  affect  the  internal  security  of  the  agency. 
5  U.S.C.  S  7112(b)(7).  With  respect  to  national  security 
exclusions,  there  is  no  need  to  establish  that  the  employee  is 
pT-|«^r-ny  engaged  in  such  work.  DOE.  Oak  Ridge.  4  FLRA  627  (1980) . 
However,  the  language  of  section  7112(b)(7)  requires  that  only 
onployees  "primarily"  engaged  in  investigating  and  auditing 
employees  whose  work  directly  affects  the  internal  security  of  an 
agency  are  to  be  excluded  from  units. 

6.  Work  directly  affecting  national  security. 

Security  work  includes  the  design,  analysis,  or  monitoring  of 
security  systems  and  procedures  directly  affecting  national 
security.  It  does  not  include  work  involving  mere  access  to,  and 
use  of,  sensitive  information  and  material.  5  U.S.C.  §  7112(b)(6) 
is  not  limited,  as  is  section  7112(b)(7),  to  individuals  primarily 
engaged  in  the  excluded  functions;  nor  is  it  limited,  as  is  section 
7112(b)(3),  to  the  excluded  fimctions  in  other  than  a  purely 
clerical  capacity.  At  a  minimum,  positions  to  be  excluded  under 
section  7112(b)(6)  should  be  designated  as  "sensitive"  pursuant  to 
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BO  10450  and  FFM  Chapter  732'*3,  Subchapter  1,  Paragraph  1.3a.  DOE. 
QfilSLEidaa.  4  FLRA  644  (1980)  . 


GS-1810  Investigators  euid  GS-1899  Investigation  Technicians 
who  gather  information  on  the  character  and  general  suiteOaility  of 
applicants  for  Federal  employment  are  not  engaged  in  work  directly 
affecting  national  security.  0PM.  5  FLRA  238  (1981) . 


e.  Other  Bzeluded  or  Distinguished  Employees.  There  are 
other  classes  of  employees  who  are  excluded  or  distinguished  from 
the  bargaining  unit  employees.  They  will  not  be  discussed  here. 
See  CSRA  $  7112(b).  However,  intermittent  employees,  who  are 
otherwise  eligible  for  union  membership,  and  who  have  a  reasonedsle 
expectation  of  continued  employment,  may  be  included  in  a 
prospective  CBU .  Ft.  Buchanan  Installation.  Cl\ib  Management 
System.  9  FLRA  143  (1982) .  Intermittent  employees  may  also  grieve 
their  termination  under  the  negotiated  grievance  procedure.  See 
MCX.  Kanehoe.  26  FLRA  801  (1987). 


2-8.  The  Represeatatioa  Eleotion. 
a.  General. 

CSRA  S  7111(a).  "An  agency  shall  accord  exclusive 
recognition  to  a  l2dx>r  org2Uiization  if  the  orgemization 
has  been  selected  as  the  representative,  in  a  secret 
ballot  election,  by  a  majority  of  the  employees  in  an 
appropriate  unit  who  cast  valid  ballots  in  the  election." 


1.  The  election  is  conducted  by  the  agency  iinder  the 
supervision  of  the  Regional  Director.  The  parties  will  agree  as 
to  the  conduct  of  the  election  or,  where  they  cannot  agree,  the 
Regional  Director  will  dictate  the  procedures  to  be  followed. 
Matters  often  addressed  in  the  "consent  agreement"  are:  the 
procedures  to  be  used  for  challenged  ballots,  provisions  for 
observers,  period  for  posting  the  "notice  of  election,"  procedures 
for  checking  the  eligibility  list  and  for  mail  balloting,  positions 
on  the  ballot,  custody  of  the  ballots,  runoff  procedures,  and 
wording  on  the  ballot. 

2.  Each  party  will  be  designated  an  equal  number  of 
observers  who  are  to  insure  the  election  is  conducted  fairly,  the 
integrity  of  the  secret  ballot  is  maintained,  and  all  eligible 
voters  are  given  the  opportunity  to  vote. 

3.  Note  that  merely  a  majority  of  the  valid  votes  cast 
(not  a  majority  of  employees  in  the  unit)  is  needed  by  the  led>or 
orgemization  to  win  as  the  exclusive  representative.  See 
Department  of  Interior.  34  FLRA  67  (1989)  (only  3  of  17  eligible 
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voters  actually  cast  ballots,  yet  the  union  was  certified  as  the 
exclusive  representative) . 

b.  Results  of  the  Sleet ion. 

1.  Certification.  (5  C.F.R.  §  2422.21).  If  a  union 
receives  a  najority  of  the  votes  cast,  it  is  certified  as  the 
bargaining  representative  for  the  imit  of  employees.  If  the  union 
loses  the  election,  a  certification  of  results  is  issued  by  the 
Regional  Director. 

2.  Runoff  Elections  (5  C.F.R.  §  2422.22).  A  runoff 
election  will  be  conducted  when  there  were  at  least  three  choices 
on  the  ballot,  i.e. .  at  least  two  iinions  and  a  "neither"  or  "none," 
and  no  choice  received  a  majority  of  the  votes.  The  election  will 
be  between  the  choices  who  received  the  highest  and  second  highest 
number  of  votes  in  the  original  election. 

3.  Inconclusive  Election  (5  C.F.R.  §  2422.23).  An 
inconclusive  election  is  one  in  which  no  choices  received  a 
majority  of  the  votes,  emd  there  are  at  least  three  choices.  A  new 
election  is  held  when  all  choices  received  the  same  number  of 
votes,  or  two  received  the  same  number  of  votes  and  the  third 
received  more  but  not  a  majority;  or,  in  a  runoff  election,  both 
selections  received  the  same  nuiit^r  of  votes. 


ARMY  CORPS  OP  EHGIKEERS  AHD 
MARZRB  EHOIKEER  BEHEPICIAL  ASSOCIATIOH 
K/SJJSa.  REPORT  EO.  19  (ROV.  18,  1970) 

Problem.  A  request  for  review  was  filed  with  the 
Assistant  Secretary  seeking  reversal  of  a  Regional 
Administrator's  refusal  to  set  aside  and  rerun  an 
election  which  had  resulted  in  a  tie  vote. 

The  election  provided  employees  with  a  choice  as  to 
whether  or  not  they  desired  exclusive  representation  by 
the  petitioning  union  (there  was  only  one  union  on  the 
ballot) .  The  balloting  resulted  in  six  votes  cast  for 
and  six  votes  against  exclusive  representation  out  of  a 
total  of  eUsout  twenty  eligible  voters.  One  eligible  voter 
arrived  at  the  polling  place  ten  minutes  after  the  polls 
had  closed  and  thus  was  uncJsle  to  cast  a  ballot.  .  .  . 

.  .  .  No  contention  was  raised  that  any  eligible 

voter  failed  to  cast  a  ballot  in  the  election  because  of 
improper  conduct  by  any  of  the  parties. 

Decision.  Section  202.17(c)  of  the  Regulations 
provides  that  "...  An  exclusive  representative  shall 
be  chosen  by  a  majority  of  the  valid  ballots  cast."  Only 
one  union  was  involved  in  the  election  and  therefore  the 
PBg«lat6DBSOf  vdAbbicraspaat  21tand  FgQ0n.i2fl  eof  ttiEe  vote" 
situations  do  not  apply. 
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Accordingly,  in  the  eUasence  of  objections  to  the 
election  alleging  improper  conduct  affecting  the  conduct 
or  the  results  of  the  election  and  because  the  union  was 
not  chosen  as  the  exclusive  representative  by  a  majority 
of  the  valid  ballots  cast  as  required  by  Section 
202.17(c)  of  the  Regulations,  the  request  for  the 
reversal  of  the  action  of  the  Regional  Administrator  was 
denied. 


■on  It  The  above  case  illustrates  that  there  must  be  at  least 
three  choices  on  a  ballot  and  no  choice  must  have  received  a 
majority  of  the  valid  votes  counted,  before  a  runoff  election  will 
be  conducted  between  the  two  highest  choices  on  the  ballot.  A 
union  or  a  party  eliminated  in  the  first  election  does  not  retain 
any  rights  regarding  challenges  or  objections  to  the  runoff 
election. 


■on  2:  During  the  1974  hearings  on  the  Order  many  unions  said 
that  the  requirement  for  a  secret  ballot  election  should  be 
rel2uced.  They  contended  this  is  particularly  true  if  a  single, 
unchallenged  union  clearly  has  the  support  of  a  majority  of  the 
employees  in  the  bargaining  lanit.  The  unions  urged  that  the 
support  could  be  determined  by  authorization  cards  or  other 
methods.  The  Department  of  Defense,  however,  argued  that 
authorization  cards  are  an  inherently  unrelizdsle  means  of 
determining  employee  will.  The  Defense  Department  said  that  an 
exception  to  the  election  rule  might  be  proper  in  a  situation  such 
as  occurred  in  NLRB  v.  Gissel  Packing  Co..  395  U.S.  575  (1969). 
In  Gissel  the  NLRB  ordered  the  employer  to  recognize  the  \inion 
because  the  employer's  unfair  ledior  practices  (threats  emd  coercion 
of  employees)  had  made  it  Improbable  that  a  fair  election  could 
still  be  held.  No  case  similar  to  Gissel  has  been  reported  in  the 
federal  sector,  where  elections  are  always  rec[uired.  Gissel  is 
also  authority  for  the  private  sector  rule  that  there  need  not  be 
em  election  where  the  union  has  a  majority  showing  of  interest  and 
the  employer  agrees  to  recognition. 


2-9.  Objections  to  Elections  and  Challenged  Ballots;  Neutrality 
Doctrine. 


a.  Procedures  (5  C.F.R.  f  2422.21). 

1.  A  dissatisfied  party  (normally  a  xinion  which  loses 
an  election)  may  file  an  objection  to  the  election  within  five  days 
after  the  tally  of  ballots  has  been  furnished,  seeking  a  new 
election.  The  objection  may  be  to  the  procedural  conduct  of  the 
election  or  to  conduct  which  may  have  improperly  affected  the 
results  of  the  election.  The  objections  must  be  specific,  not 
conclusionary.  Within  ten  days  after  filing  the  objection,  the 
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objecting  party  shall  file  with  the  Regional  Director  statements, 
documents  and  other  materials  supporting  the  objections. 

2.  The  Regional  Director  will  conduct  an  investigation. 
The  facts  will  be  gathered,  arguments  heard,  and  a  decision  made 
whether  to  sustain  the  objections  and  order  a  new  election, 
overrule  the  objections,  or,  if  a  substantial  issue  exists  which 
cannot  be  summarily  resolved,  to  issue  a  notice  of  Hearing  on 
Objections. 


3.  The  Hearing  on  Objections  is  held  before  an 
administrative  law  judge  (ALJ)  with  the  objecting  party  bearing  the 
burden  of  proof.  All  necessary  witnesses  are  considered  in  a  duty 
status.  The  ALJ  files  a  report  and  recommendations  with  the 
Authority. 


4.  The  interference  issue  in  representation  cases  is 
whether  conduct  Interfered  with  the  employees'  freedom  cf  choice. 
Examples  of  management  Interference  include  preelection  speeches, 
interrogation  of  employees  in  which  management  asks  employee 
attitudes  towards  unions,  denial  of  benefits  or  rights  to  union 
adherents,  threats,  2md  the  granting  of  additional  benefits  shortly 
before  the  election.  It  has  been  previously  discussed  that  a 
management  rule  prohibiting  distribution  of  literature  in 
nonworking  areas  during  nonworking  time  may  be  grounds  for  setting 
an  election  aside  even  though  it  is  not  affirmatively  shown  that 
the  vinion  had  difficulty  in  communicating  with  employees. 

b.  improper  Management  conduct  [The  Neutrality  Doctrine, 
CSSA  If  7102,  7116(a)(1),  (2)  and  (3)]. 

1 .  Agency  supervisors  and  managers  are  required  to 
adhere  to  a  position  of  neutrality  concerning  the  employees' 
selection  of  a  bargaining  representative.  Agencies  may  not  become 
involved  in  the  pros  and  cons  of  the  selection  of  a  bargaining 
representative  nor  which  particular  laUx^r  organization  should  be 
chosen . 


2.  Employees  have  a  right  to  reject  a  leUsor 
organization  and  have  a  right  to  espouse  their  opposition.  This 
fact  is  the  basis  for  the  inclusion  of  the  "No,"  "None"  or 
"Neither"  choice  on  the  ballot. 

3.  The  restriction  on  the  agency's  right  to  become 
involved  in  the  employees'  selection  of  a  bargaining  representative 
does  not  mean  that  the  agency  is  restricted  from  urging  all 
employees  to  participate  in  the  election.  A  program  designed  to 
provide  maximum  employee  participation  in  the  election  through  the 
use  of  posters,  employee  bulletins,  loud  speakers,  or  any  other 
device  is  not  only  proper,  but  may  be  construed  as  an  obligation 
of  agency  management.  Agencies  should  be  concerned  with  the 
maximum  exercise  of  the  franchise  by  employees  to  insure  that, 
regardless  of  the  outcome  of  the  election,  it  reflects  the  choice 
of  all  or  an  optimxim  nximber  of  employees.  See  Labor  Relations 
Bulletin  No.  219  (DA,  DCSPER,  8  Oct  85). 
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4.  The  caapaigns  conducted  by  participating  labor 
organizations  should  be  free  from  emy  aanageaent  involvement. 
There  are  instances  in  which  aanageaent  say  becoae  involved. 
Section  7116(e)  provides: 

"The  expression  of  any  personal  view,  argument, 
opinion  or  the  making  of  any  statement  which — 

"(1)  publicizes  the  fact  of  a  representational 
election  emd  encoxirages  employees  to  exercise  their 
right  to  vote  in  such  election, 

*(2)  corrects  the  record  with  respect  to  any 
false  or  misleading  statement  made  by  any  person, 
or 

"  ( 3 )  Informs  employees  of  the  Government ' s 
policy  relating  to  ledxsr-management  relations  and 
r epresentat ion , 

shall  not,  if  the  expression  contains  no  threat  of 
reprisal  or  force  or  promise  of  benefit  or  was  not  made 
under  coercive  conditions,  (A)  constitute  an  unfair  l2d>or 
practice  under  any  provision  of  this  chapter,  or  (B) 
constitute  grounds  for  the  setting  aside  of  any  election 
conducted  under  any  provisions  of  this  chapter. 


It  may  become  necessary  to  police  the  electioneering  material 
because  it  is  scurrilous,  infleunmatory,  or  libelous.  Where  the 
agency  is  the  subject  of  attack,  it  may  become  necessary  in  some 
extreme  and  rare  instances  to  respond.  However,  such  response 
should  be  confined  to  estad>lishing  the  facts  and  not  engaging  in 
a  partisan  campaign.  Any  response  should  be  considered  carefully 
to  insure  that  it  is  not  a  partisem  approach;  is  designed  solely 
to  protect  the  image  of  the  agency  or  to  correct  scurrilous, 
libelous,  or  inflammatory  matters;  and  is  not  designed  to  oppose 
any  of  the  l2d>or  organizations,  urge  a  "No”  vote,  or  exhibit 
favoritism  to  2my  of  the  led>or  organizations.  Where  the  agency 
goes  beyond  this,  as  it  did  in  Air  Force  Plant  Representative 
Office.  5  FLRA  492  (1981),  it  may  violate  5  U.S.C.  §  7116(a)(1). 
In  that  case,  the  activity  posted  and  distributed,  shortly  before 
a  scheduled  election,  a  "message  implying  that  unions  were 
unnecessary,  undesireUDle,  and  difficult  to  remove  once  the 
employees  voted  in  favor  of  exclusive  recognition."  Nevertheless, 
the  activity  spokesman  may  be  critical  of  the  union  in  the  process 
of  correcting  the  record,  so  long  as  the  corrections  are 
noncoercive,  and  do  not  threaten  or  promise  benefits.  AANG.  Tucson 
and  AFGE.  Local  2924.  18  FLRA  583  (1985) . 

5.  Department  of  the  Army  committed  an  unfair  labor 
practice  (ULP)  by  assisting  a  challenging  union  (Teamsters)  prior 
to  an  election  at  Fort  Sill,  Oklahoma.  DA.  Fort  Sill.  Oklahoma. 
29  FLRA  1110  (1987) .  In  that  case,  DA  officials.  White  House 
officials  and  Teamsters'  representatives  held  a  meeting  in 
Washington,  D.C.,  shortly  before  an  election  at  Fort  Sill  prompted 
by  the  Teamsters  challenge  to  the  incumbent  union  (NFFE)  for 
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r«pr«S4mtatlon  of  a  2,500  member  bargaining  unit.  The  parties  met 
to  discuss  the  commercial  activities  progreus  at  Fort  Sill.  The 
Teamsters  siibsequently  publicized  this  meeting  in  flyers 
distributed  to  bargaining  \init  members  prior  to  the  election. 
After  the  election,  won  by  the  Teeuasters,  NFFE  filed  a  ULP  against 
the  Army  for  a  breach  of  neutrality.  The  authority  ultimately 
agreed,  finding  that  the  meeting  interfered  with  employees'  rights 
to  freely  choose  their  exclusive  representative,  and  that  the  flyer 
distribution  interfered  with  the  conduct  of  a  fair  election.  As 
a  remedy  the  Authority  ordered  a  new  election. 

6.  Violations  of  ceuapaign  ground  rules  governing 
electioneering  will  not,  as  a  general  rule,  be  considered  as  a 
basis  for  objections  to  the  election.  The  question  to  be 
considered  in  objections  is  not  whether  the  agreement  has  been 
violated,  but  whether  the  alleged  objectloneddle  conduct  "had  an 
independent  improper  effect  on  the  conduct  of  an  election  or  the 
results  of  the  election."  It  should  be  noted  that  an 
electioneering  agreement  may  not  restrain  employees  in  the  exercise 
of  their  rights  \mder  the  statute. 

7 .  Because  supervisors  and  memagerial  employees  are 
considered  part  of  agency  m2magaient,  emy  action  of  a  supervisor 
or  managerial  employee  becomes  the  action  of  the  agency.  As  such, 
supervisors  and  managerial  employees  must  be  made  aware  of  their 
responsibilities  in  election  c2Uiq>aigns.  However,  it  is  importzuit 
to  distinguish  between  luinagement  and  supervisors  and  actions  of 
other  employees.  In  Department  of  Justice.  Immigration  and 
Naturalization  Service.  9  FLRA  253  (1982) ,  a  Border  Patrol  Academy 
instructor  made  statements  to  his  students  favoring  the 
International  Brotherhood  of  Police  Officers  over  AFGE.  This 
occurred  dxiring  a  representation  election  campaign.  The  Authority 
disagreed  with  the  ALJ  emd  dismissed  this  portion  of  a  ULP 
complaint.  "Although  $  7116(e)  limits  the  types  of  statements  that 
may  be  made  by  agency  management  during  an  election  ceuapaign, 
§  7102  protects  the  expression  of  personal  views  by  employees 
during  election  campaign."  (Emphasis  added.) 

8.  Unions  with  "equal  status"  must  be  given  equivalent 
solicitation  rights,  whereas  those  with  lower  status  normally  are 
not  given  equivalent  solicitation  rights.  The  problem  is  defining 
the  status  of  unions  and,  secondly,  what  equivalent  solicitation 
rights  are.  See  Gallup  Indian  Medical  Center.  Gallup.  New  Mexico. 
44  FLRA  217  (1992) ,  for  a  discussion  of  equivalent  status  and  the 
rights  associated  with  such  status. 

The  incumbent  exclusive  representative,  if  there  is 
one,  will  already  have  access  to  employees  and  may  have  negotiated 
in  the  collective  bargaining  agreement  for  the  use  of  agency 
services  and  facilities  such  as  an  office,  a  telephone,  and  use  of 
manag«nent  distribution  systems.  The  "no  status"  union  is  one 
which  does  not  have  a  formal  relationship  with  the  unit  employees. 
As  discussed  previously,  management  is  not  required  to  allow  it  on 
the  installation  to  solicit  employees.  The  exception  would  be  if 
the  union  can  make  an  affirmative  showing  that  it  cannot 
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•ff«ctlvely  contact  the  employees  off  the  installation  (see  Natick 


Once  the  union  has  filed  a  representation  petition, 
it  is  elevated  to  a  higher  status.  Nemageaenw  should  give  it  sone 
limited  access  to  the  employees.  If  an  exclusive  representative 
already  represents  the  petitioned  for  employees,  it  is  deemed  to 
be  a  party  to  the  election  automatically  (as  discussed  previously) . 
The  incumbent  must  be  afforded  the  same  access  rights  as  the 
petitioning  union,  plus  it  will  have  its  negotiated  rights  to 
services  and  facilities.  Clearly,  the  challenging  union  even  if 
it  has  achieved  equivalent  status,  is  only  entitled  to  "customary 
and  routine"  facilities.  Section  7116(a)(3).  If  the  incumbent  has 
successfully  ^.egotiated  the  use  of  a  building  on  the  installation, 
for  example,  management  is  not  required  to  provide  a  similar 
facility  to  the  challenger.  U.S.  Army  Air  Defense  Center.  Fort 
Bliss.  Texas.  29  FLRA  362  (1987). 

The  ledsor  counselor  may  be  tempted  to  deny  all 
access,  services  or  facilities  to  union  organizers  in  order  to 
avoid  violating  the  neutrality  doctrine.  If  they  are  given 
nothing,  a  union  may  not  successfully  assert  preference  by  the 
activity  between  \inlons.  This  may  too  simplistic.  In  the 
Bureau  of  cuatoaa.  A/SLMR  169,  the  activity  was  faulted  for  denying 
both  competing  unions  the  use  of  its  facilities.  It  should  have 
given  them  a  means  to  inform  the  electorate  (use  of  a  bulletin 
board,  distribution  system,  etc.)  but  did  not  have  to  allow  actual 
access  on  the  installation  of  nonemployee  orqanizers  to  talk  to 
employees.  This  case  is  also  a  fine  summarization  of  some  of  the 
principles  which  are  discussed  elsewhere  in  this  chapter. 

See  Tinker  AFB;  Chapter  5,  infra;  and  Pierce,  The  Neutrality 
Doctrine  in  Federal  Sector  Labor  Relations,  The  Army  Lawyer.  July 
1983,  at  18,  for  a  detailed  discussion  of  the  neutrality  doctrine. 


e.  Challenged  Ballots  (5  c.F.S.  |  2422.19). 

1.  Either  party  may  challenge  ballots;  i.e. .  the  right 
of  an  employee  to  vote.  For  instance,  it  may  be  alleged  that  an 
employee  is  not  in  the  bargaining  unit  or  is  a  supervisor.  The 
challenged  ballots  are  set  aside  and  if  the  result  of  the  coiint  is 
so  close  that  the  challenged  ballots  could  affect  the  outcome  of 
the  election,  the  Regional  Director  will  investigate.  If  there  is 
no  relevant  question  of  fact,  the  Regional  Director  will  issue  a 
report  and  findings,  which  may  be  appealed  to  the  Authority. 

2.  If  a  question  of  fact  exists,  a  hearing  will  be 
ordered  and  a  decision  made  by  an  administrative  law  judge.  This 
decision  will  be  sent  to  the  Authority,  who  will  provide  the  final 
decision . 
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3.  If  the  Regional  Director  detereines  that  a 
substantial  question  of  interpretation  or  policy  exists,  the  case 
will  be  transferred  to  the  Authority  for  a  decision. 


2-10.  Other  Types  of  Petitions  [S  C.P.B.  |  2422.1]. 

Petition  forms  may  be  obtained  from  the  Regional  Office.  One 
form  is  used  for  all  types  of  petitions.  fSee  petition  form  at  end 
of  this  chapter) .  It  is  sent  with  the  supporting  documents  to  the 
Regional  Office.  The  representation  petition  has  been  discussed 
previously.  Other  petitions  include: 


a.  Decertification  Petition  (DR  Petition) . 

A  DR  petition  is  filed  by  one  or  more  employees  or  by  an 
individual  filing  on  their  behalf.  It  requires  an  election  to 
determine  if  eun  incumbent  union  should  lose  its  exclusive 
representative  status  because  it  no  longer  represents  a  majority 
of  employees  in  an  existing  union. 

A  decertification  election  must  ordinarily  be  in  the  same  unit 
as  was  certified.  The  petition  must  be  accompanied  by  a  showing 
of  interest  of  not  less  than  thirty  percent  of  the  employees 
indicating  that  the  employees  no  longer  desire  to  be  represented 
by  the  currently  recognized  l2Jx>r  organization  (5  C.F.R. 
(2422.2(b)(2)).  The  DR  petition  is  siibject  to  the  timeliness 
requirements  of  5  C.F.R.  2422.3.  The  election  bar  rule  applies  in 
those  cases  in  which  a  union  has  been  decertified  and  a  petition 
for  an  election  has  been  filed  within  12  months  of  the 
decertification  election. 


b.  Agency  Petition  (RA  Petition) . 

An  agency  or  activity  may  file  an  RA  petition  seeking  a 
determination  whether  an  incumbent  union  should  cease  to  be  the 
exclusive  representative  when  it  has  a  "good  faith  doubt"  that  the 
union  currently  represents  a  majority  of  the  employees  in  the 
bargaining  unit;  or  that,  because  of  a  substantial  change  in  the 
character  and  scope  of  the  unit,  it  has  a  "good  faith  doubt"  that 
the  unit  is  now  appropriate.  5  C.F.R.  2422.2(b)(1).  See  FAA.  1 
FLRA  1045  (1979);  Army  Communications  Command.  2  FLRA  231  (1980); 
Department  of  Energy.  3  FLRA  76  (1980).  An  RA  petition  can  be 
filed  at  "any  time  when  unusual  circumstances  exist  which 
substantially  affect  the  unit  or  the  majority  representation."  5 
C.F.R.  §  2422.3(d)(3).  In  4787th  Air  Base  Group  and  AFGE.  15  FLRA 
858  (1984) ,  management  established  its  good  faith  doubt  that  the 
\inion  represented  a  majority  of  the  employees  in  the  existing  xinit. 


2-51 


e.  OBit  Clarifioation  Patition  (cn  Patition) . 

A  CU  la  filed  when  a  change  has  occurred  in  the  unit 
ccnqpoaition  as  the  result  of  a  reorgemization  or  the  addition  of 
new  functions  to  a  previously  recognized  unit.  Its  purpose  is  to 
clarify  what  the  bargaining  unit  is  and  what  eaployees  are  in  it. 
It  May  be  filed  by  an  agency  or  a  labor  organization.  Because  of 
the  statutory  changes  in  definitions  of  supervisors  and  ■2mageBent 
officials  and  because  of  reorganizations  and  transfers  of 
functions,  this  is  one  of  the  most  coamon  representation  petitions 
filed  under  the  statute.  A  cowaon  exeuiple  of  the  use  of  a  CU 
petition  is  to  detemlne  whether  an  employee  on  nerlt  pay  is  also 
a  supervisor  or  manager  pursuant  to  Title  VII 's  definition.  If  so, 
the  employee  is  not  in  a  bargaining  unit.  Instructions  for  filing 
such  a  petition  are  to  be  found  in  5  C.F.R.  2422.2(c). 

A  good  case  describing  the  rules  and  rationale  the  FLRA  will 
apply  in  evaluating  unit  clarification  petitions  is  FAA  and  AFGE. 
15  FLRA  60  (1984) . 


d.  Amendmeat  of  Recognition  or  Certification  Petition  (AC 
Petition) . 

This  is  used  to  conform  the  recognition  to  existing 
circiimstances  resulting  from  nominal  or  technical  changes,  such  as 
a  change  in  the  name  of  the  union  or  in  the  n2UBe  or  location  of  the 
agency  or  activity.  Like  a  CU  petition,  an  AC  petition  may  be 
filed  at  emy  time  because  it  does  not  raise  a  question  concerning 
representation.  The  petitioner  merely  wants  to  update  the  identity 
of  the  parties  to  the  exclusive  relationship.  For  exemple,  in  a 
combined  CU/AC  case,  the  Authority  changed  the  existing  recognition 
to  reflect  the  fact  that  the  Civil  Service  Commission  had  been 
superseded  by  the  Office  of  Personnel  Management.  0PM.  5  FLRA  238 
(1981) . 


e.  Petition  for  Consolidation  (DC  Petition) . 

An  agency  or  exclusive  representative  may  file  a  UC  petition 
to  consolidate  previously  existing  bargaining  units.  There  is  a 
presumption  favoring  consolidation.  See  VA.  2  FLRA  224  (1979) . 
Before  such  a  petition  can  be  filed  with  the  Authority,  the  party 
seeking  such  a  consolidation  must  first  serve  a  written  request  for 
consolidation  on  the.  other  party.  If  the  latter  rejects  that 
proposed  consolidation  or  fails  to  respond  within  30  days,  the 
initiating  party  may  file  a  UC  petition  with  the  Regional  Director. 
If  the  parties  agree  to  consolidate,  they  may  jointly  or 
individually  file  a  UC  petition.  The  petitioner ( s )  must  indicate 
whether  or  not  an  election  on  the  proposed  consolidation  is 
desired.  Even  if  the  parties  agree  to  consolidate  without  an 
election,  an  election  will  be  held  if,  after  affected  employees  are 
given  a  10-day  notice  of  the  proposed  consolidation,  30%  of  the 
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oqployMS  Indicate  that  they  desire  2ui  election.  An  election  is 
required  if  the  petition  entails  the  consolidating  of  units  of 
professional  eeployees  with  units  of  non-professional  employees. 
5  U.S.C.  §  7112(b) (5) . 

A  UC  petition  may  be  filed  at  ajny  time  (5  C.F.R.  §  2422.3(1)), 
except  that  such  a  petition  is  subject  to  a  unit  consolidation 
election  bar  (5  C.F.R.  {  2422.3(b))  and  a  unit  consolidation 
certification  bar  (5  C.F.R.  S  2422.3(h)).  Should  em  RO  or  DR 
petition  be  filed  while  a  UC  petition  is  pending,  such  a  petition 
will  be  held  in  abeyemce  until  the  UC  case  is  processed.  5  C.F.R. 
$  2422.3 (j)  (i) .  If  there  is  no  consolidation,  the  RO  or  DR 
petition  will  be  processed.  But  if  the  UC  proceedings  result  in 
a  consolidated  unit  being  certified,  the  party  filing  the  RO  or  DR 
petition  is  given  30  days  in  which  to  establish  a  30%  showing  of 
interest  for  the  consolidation  unit.  5  C.F.R.  §  2422.3(j) (2) ; 
Department  of  Transportation.  4  FLRA  722  (1980) . 

Once  a  union  is  certified  as  the  exclusive  representative  of 
a  consolidated  unit,  a  new  bargaining  obligation  is  created  that 
supersedes  bargaining  obligations  that  existed  prior  to  the 
consolidation.  Although  5  C.F.R.  $  2422.2(h)(8)  requires  that  the 
terms  and  conditions  of  existing  agreements  covering  units 
subsequently  consolidated  are  to  remain  in  effect  during  the  hiatus 
between  the  consolidation  of  units  and  the  negotiation  of  em 
agreement  covering  the  consolidated  unit,  such  terms  and  conditions 
do  not  include  local  bargaining  reopener  clauses.  HHS.  SSA.  6  FLRA 
202  (1981). 

Regulations  governing  consolidation  are  located  at  5  C.F.R. 
§  2422.2(h). 


f.  Dues  allotment  recognition  (DA  petition).  Recognition 
for  the  piirpose  of  negotiating  a  dues  allotment  agreement  is  one 
of  two  new  forms  of  recognition  created  by  the  statute. 
Regulations  relating  to  the  filing  of  petitions  for  such 
recognition  are  to  be  found  in  5  C.F.R.  §  2422.2(d).  The  unit 
petitioned  for  must  satisfy  the  same  criteria  of  appropriateness 
as  a  unit  for  which  a  union  seeks  exclusive  recognition.  However, 
unlike  the  30%  showing  of  interest  requirement  attaching  to  RO 
petitions,  the  union  filing  a  DA  petition  must  show  that  10%  of  the 
employees  in  the  proposed  unit  are  niainher-g  of  the  petitioning 
union.  5  C.F.R.  §  2422.2(d) (ii) .  There  can  be  no  dues  allotment 
recognition  for  a  unit  for  which  a  union  holds  exclusive 
recognition.  5  C.F.R.  $  2422.2(d). 


g.  Mational  consul tation  rights  (NCR  petition) .  Requests 
for  NCR  are  made  directly  to  the  agency  or  the  primary  national 
subdivision  (PNS) .  If  the  agency/PNS  grants  such  recognition,  no 
further  proceedings  are  necessary:  there  is  no  need  for  FLRA  to 
"certify"  that  the  union  is  entitled  to  NCR  recognition.  However, 
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should  the  union  wish  to  challenge  the  agency's  determination  that 
the  union  does  not  qpialify  for  NCR,  it  can  file  an  NCR  petition 
with  the  Authority  in  accordamce  with  the  requirements  of  5  C.F.R. 
i  2426.2. 


h.  Coasultstlon  rights  oa  government-wide  rules  or 
regulations  (CB  petition).  Requests  for  CR,  like  those  for  NCR, 
are  made  directly  to  the  agency  that  Issues  government-wide  rules 
or  regulations.  Should  the  agency  not  grant  such  recognition,  the 
union  nay  file  a  CR  petition  with  the  Authority  in  accordance  with 
the  requirements  of  5  C.F.R.  $  2426.12. 


MOTE  1:  Reorganizations  within  governmental  agencies  frequently 
cause  management  to  doubt  the  appropriateness  of  bargaining  units 
which  existed  prior  to  the  changes  in  organization.  The  Assistant 
Secretary  in  Headquarters.  U.S.  Army  Aviation  Systems  Command.  St. 
Louis .  Mo . .  made  it  clear  that  an  RA  petition,  not  a  CU  petition, 
is  the  proper  way  to  raise  such  doubts.  A/SLMR  No.  160  (May  18, 
1972) .  For  other  reorganization  cases  in  which  an  RA  petition  was, 
or  should  have  been,  used,  see  Fec'eral  Aviation  AdniHnistration. 
Great  Lakes  Region.  Chicago  Airport  District  Office.  A/SLMR  No.  318 
(Oct.  24,  1973);  and  Department  of  the  Army.  strategic 
Communications  Command .  Fort  Huachuca .  Arlz . .  A/SLMR  No.  351  (Feb. 
5,  1974). 

MOTE  21  A  CU  petition  may  be  appropriate  for  a  union  to  file 
during  agency  reorganization  vhen  two  or  more  unions  are 
involved.  See  Department  of  Health  =ind  Human  Services.  Region  ll. 
New  York.  New  York.  43  FLRA  1245  (1992). 

MOTE  3:  Filing  Wrong  Petition:  When  the  wrong  type  of  petition 
was  filed,  the  Assistant  Secretary  would  treat  it  as  though  it  was 
the  proper  type  to  achieve  the  petitioner's  intent  rather  than 
dismiss  it  merely  because  of  a  technical  error.  See  AVSCOM .  A/SLMR 
No.  160.  Dix-McGuire  Consolidated  Exchange.  A/SLMR  No.  199.  The 
Authority  has  continued  this  policy.  Naval  Civilian  Personnel 
Command.  8  FLRA  643  (1982) . 
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BEFORE  HEARING  OFFICERS 

Th*  hatrmt  wiH  bi  cen4uci«4  by  a  dMiv\atM  Haarmf  OHicw  tit  th*  liM  ang  pUci  «MC><iag  ««  tht  Nona  g(  Htatintk  tfi4  m 
aecadanct  mUi  tfit  oroviaaom  at  Fart  2423  0I  th*  HagMtatioiM  ol  Um  FadarA  Labor  Ralaitona  AulAortty.  U«  ragard  to  IM  baating,  tno 
paitiat  titouid  bo  ativaro  tH  tht  foUotMig: 

1.  FOSTFONCMfNT  OF  HEARING.  UnioM  odMrwat  twcilicaMy  ordtratf.  #ie  Idaring  mil  bt  bam  at  tha  data.  bour.  and  piaca 
•ndxatad.  Foateenamanu  mu  not  ba  ftraat  unit*  food  and  biHioont  fteunda  »a  and  *a  toHomnf  foduirafnanta  art  niat: 
iai  Tbo  raquaai  mutt  ba  m  nwitanf  and  tarvad  On  tht  RofMnA  Oiraoior:  |M  Gtutaidi  biarafor  mmi  ba  ttt  forth  fi  datad;  Id  Altarnata 
dataa  for  any  laacbadulad  haarinf  moat  ba  fman:  id)  Tha  poamona  oi  ad  othar  partiaa  mmi  pa  aacariainad  mi  adnanca  by  tta  f««uailMif 
party  and  lat  fordi  in  tlw  raquaat:  and  (a)  Copiaa  mual  ba  aarvad  on  ad  oOiar  partiaa  and  biai  Ita  mult  ba  <i«tad  on  tfia  raouaat 
Eaeapt  undar  tha  moat  axtraordinary  draaimaiancaa.  no  raouaat  for  poaiponamant  mH  ba  frantad  durinf  tha  tht  IS)  dayi  munadiataty 
pracadinf  tha  data  el  haarinf, 

2.  FRSHEARING  EXCHANGE  OF  EXHIBITS.  Any  party  mltnd'nf  to  introduca  documantary  aahibiti  at  lha  haarinf  it  aapactad  to 
lurnidi  a  ceoy  oi  ttth  nidi  propoaad  aahibit  to  aadi  ah  tht  othar  portiat  at  laaat  Am  IS.'  daya  balora  dia  hawii^  Thia  mU  facilitata 
tha  aapaditioua  dcvalooniani  of  a  full  racord  for  dKiaion  by  tha  Fadard  Labor  Ratanona  Authority. 

Whila  tha  prahaarinf  aichanft  of  tahibitt  doat  not  praduda  dia  partiat  from  Miboducinf  othar  cahibiti  at  lha  haarmp.  partiat 
ttt  ucfid  to  complv  mih  tha  abow  prahaarinf  practKa.  Mlhara  a  eooy  of  tha  uhibit  «  not  tandarad  to  tha  othar  partita  bacauit  it  wot 
not  contamplatad  prior  to  tha  opaninf  of  tha  haarinf.  a  copy  of  audi  aahibit  dioidd  ba  furmdiad  to  dw  othar  partiaa  at  dia  tima  it  o 
of  farad  mi  ayidanoi. 

Two  13)  eopiat  of  ateh  documantary  tahibit  ihalt  bt  nibmiitad  to  tha  Haarnif  Offictr  at  tha  unit  it  ia  offtrad  m  avidanca  at  Dm 
haarinf 

ObiactioiH  to  my  tahibit  ihould  ba  rattmad  for  the  ‘<aarinf  whan  tfit  aahibit  la  offartd  in  aviOtnea. 

3.  RIGHTS  OF  THE  FARTlES.  Fartiaa  may  ba  rapratantad  mi  panon,  by  counaal  01  by  othar  rtprataniaiwa,  and  diall  hart  tha  rifht 
to  aaamina  and  crOtt.aaamina  witnataaa  and  introduot  into  lha  racord  documentary  or  othar  rylayant  a«idanet  in  accordance  with  0% 
proetdura  contamtd  mi  Itam  3.  aboaa  and  tha  Rtfuiationa. 

4.  OFFIOAL  TRANSCRIPT.  An  official  rapontr  makai  lha  only  official  'ranacripl  of  lha  proctadinfi,  and  HI  otationa  in  A' aft  and 
ar^Miwnti  muai  rafar  to  tha  official  racord.  Froootad  cbnactioni  of  tha  trwiioipt  diouM  ba  turned,  ajihar  by  way  of  ttipulation  or 
motion,  to  dw  HaaTMif  Officci  ita  hit  aopro*ai. 

S  OFF-THE'RECORO  DISCUSSION  AN  maiiar  diat  it  ipokan  mi  tha  ^•crinf  room  whila  dw  haarinf  la  m  taaaion  wiH  ba  racordad  by 
dw  official  raporttr  lanfaw  tha  HaarMif  OHictr  ipaeitically  diraeti  oH.|ha<arerd  dHcuation.  In  dw  a«aiit  diat  ««y  party  wiihas  w  mdta 
off-dw  laeord  itaiimanti.  a  ra«ittt  to  90  off  dw  record  should  bt  dwactad  10  dw  HrtiMif  OHwar  and  not  10  dw  official  rapertv 

A  MOTIONS  ANO  OUECriONA  Stattmanti  of  ttttant  in  nMipori  of  moiiona  and  obttaiana  dwuld  ba  tpacilic  did  cwieta. 
Automatic  tacastion  wiN  bo  aftoowd  to  att  ad«ar«  rulinci.  and  upon  aapropnMo  raouaat.  mi  ahiatvan  or  aacatnion  may  ba  parmitiad 
to  Mond  to  Ml  antira  Krw  of  Ouattioninf, 

7.  ORAL  ARGUMENT.  Upon  rt«itM.  any  party  ditU  bt  antitlad  t*  a  raatonabW  inniod  of  iMtw  prior  to  dw  Mom  of  tha  iwarMw  for 
****  "*"***  *“***’''*^**^"’********^"*^'F*  ••  *'**’‘44'"A'"'Fa*bbinca«W  a  raouar,  dwHtMMifOHicer  mat  tab 

for  a  ratamani  of  paaiiion  conearninf  any  iM  in  dw  cata  or  dwory  in  tuppart  mcraef.  d  at  dw  data  ad  dw  ha«Mif  ha  btfiayatdiai 
MCh  oral  ar^Miwm  would  ba  banaficwl  to  dw  undwnandinf  of  dw  conwnticnt  of  dw  ptrtwi  «id  dw  ftciuA  wiuoa  mwoIiqA 

A  AGREEMENT  FOR  ELECTION  F0SSI8LE  lEFORE  CLOSE  OF  NEARINa  Fr«r  w  Pw  '•eat  of  dw  iWM-if.  ..  arcoidanoa  with 
Soeiion  3433.T  of  dw  RopNationo  ad  dw  FtdtrA  Labm  Rafaiiona  Auihoniy.  mi  avtamam.  arbaact  10  tha  aporord  ot  dw  Rafmnd 
Oiracuif  may  ba  ax  ecu  tad  for  a  aacral  btflat  tfaction  in  an  tfriad  upon  ipptopriaia  wiia. 

#.  filing  of  SRIEFA  Arty  porty  datumf  to  fMo  a  brWf  with  dw  Ftdwd  labor  Rtteiipna  Audipriiv  diAt  tdo  dw  on^nA  and  to  IS) 
coowa  mthm  wtwn  171  doya  oft*  dw  doat  of  dw  hoorMuj  and  aanw  a  copy  of  Pw  brwf  an  each  o4  the  partwi.  A  itatamtnt  of  «JCh 
wnict  PwH  ba  filed  with  Pw  FadwA  Laboa  RAatwna  AuPuitiav.  Upon  raouati  made  bafora  Pw  Uoia  of  Pw  htMMif  the  Hearuif 
OHicar.  fw  food  eauaa.  may  Alow  tMw.  not  10  xxoaad  fourtaan  ltd)  ad*ti«iA  deya.  midi  Kmi* 

fA  REOUESTS  FOR  AOOITIOHAL  TIME  TO  FILE  ERlEFS  AFTER  THE  CLOSE  OF  THE  HEARING.  Reouatta  for  an  tawnawn 
of  lime  mthMi  atudi  t#  file  brwfa  not  addranad  to  ow  Haarinf  Officer  durMif  Pw  haarMi^  PWH  be  made  to  Pw  RaponA  Oiraetar 
Such  tamtam  «mN  not  be  camadtrad  untaw  n  wm  mitMif  and  n  itcawad  by  tha  RafwnA  OMactar  M  Watt  putt  131  dayt  bafora  Pw  ■ 
daw  luch  brwft  ttt  *M.  Cdpwa  of  Pw  ra«iaai  for  an  aaitntMm  Pwd  be  aamad  on  Al  oPwr  ptrtwa.  and  naitmant  of  wryca  piaN  ba 
filed  mpi  dw  RtfwnA  Owactey. 
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UNITED  STATES  0^  AMERICA 

FEDERAL  LABOR  RELATIONS  AUTHORITY 


AGREEMENT  FOR  CONSENT  OR  DIRECTED  ELECTION 


10  •  Million  Mv  liiaO  ufiOtr  7t  al  T  tl»  S  at  iiiv  U  S.C .  *<<1  uw  ol  L(0o>  Rcmiumh 

AulHority.  inO  lubiKI  to  »PtnO¥*l  of  IM  Rtfiano  Omki(><.  ^tdniO  LiBW  Auiftority.  int  unOtrvyt«d  •"  *cco<a«nc« 

xntft  Itit  (IwtmtntiontO  R«oul*lio«l  h*««0v  AGNCE  AS  FOLLOWS: 


1.  SSCRIT  lALLOT  -  Aa  tlaciion  to  «cr«t  ImHoi  OtiU  b*  conducit^  by  bit  Aciiviiv  e<  Aootcv  namao  htitui  undtf  ma 
woaniMn  ot  tba  Rational  Outciof  amonf  tha  ampioyata  ol  bia  undartifnab  Aciiwly  or  Atincy  m  iba  unit  OalinaO  btiow.  at  iha 
inbicaiab  tun»  anb  piaoa,  to  daiatmina  nyliattiar  or  not  tudt  atnoloyaaa  datirt  to  bo  raotaaaniad  ter  put poiaa  ol  aacluiwa  rtcotniiion 
by  (ent  oil  Iba  undayutnab  labor  ortaaiaanonltl.  Saib  alaciiott  btall  ba  in  accatdanea  tnbi  Otapor  71  ol  Tiiia  Sol  tba  U  S  C.,  iba 
Ratulationa  ol  tba  Fabaral  Labor  Ralations  Autbomy.  anb  aH  applicabla  procaduraa  anb  policiai  ol  tba  Frbaral  Labor  Ralationi 
Auiberitv. 


2.  ELIGIRLI  VOTERS  -  Tha  alifbla  rotary  tball  ba  tboia  amployaat  mdubab  rwibip  iba  umi  drtaibab  balorr.  wbo  rrara 
amployab  durutt  tba  payroll  panod  inbicatab  balorr,  Mclijdint  amployaai  rbio  did  not  rrork  durinf  that  paiiod  bacauia  tbay  rrara  out 
■N,  or  on  racalion.  or  on  lurlough.  mcludint  fbou  m  tba  military  larrica  nbo  apoaar  m  parion  at  tba  polli.  Irralitibla  to  rota  ara 
atnplavaaa  wbo  quit  or  rrara  diiebargab  lor  eauia  pnoa  tba  datitnaMb  payroll  pariob  anb  wbo  bara  not  baan  rabwab  or  lamiiaiab 
tafora  tba  alaction  data. 


3.  NOTICES  OF  ELECTION  -  Tha  Actnritv  or  Aganey  brail  prapara  a  Nolica  ol  Elaciion  anb  lurnibr  copwt  to  tba  pwiiaa 
tattmt  lortb  tba  batarli  and  proeaburat  lor  tba  alaetion  to  ba  baM  and  incotporalmt  tbaram  a  tampla  bblot.  Tha  Activity  or  Aganey 
ihaM  POM  ardi  Nolioat  ol  Elaction  at  eonipicuowi  anb  uaual  poumg  plaett  aaiby  accauibla  to  tba  aliybla  roiari. 


4,  ORSERVERt  •  Each  party  barato  will  ba  allowad  to  iiancn  an  touai  numbar  ol  aMthorwab  obtarrari.  laiactab  Irom  among 
bta  nonauoarviiorv  amployaaa  ol  tba  Fabaral  Govarnmani.  at  tba  polling  plaoat  durmg  tba  aiaclion  to  aiPM  m  ni  conduct,  to 
cballonga.  lor  good  CAiao,  tba  aligibililv  ol  votart,  anb  to  rarity  tba  tally.  Actiyiiy  or  Aganey  oburvara  tball  not  ba  aiigibla  rotari  or 
bwo  any  olTicial  eermaction  with  any  ol  tba  labor  orgamiationo  inrolrab.  Labor  orgamtationt  brail  dangnaia  m  writing  to  tba  Actinty 
or  Aganey  ibair  olfKial  obaamar*  in  abvanea  ol  tba  ataction  to  aHow  lor  any  nacauary  adjuaimani  ol  rrork  icbabulat. 


t.  TALLY  OF  EALLOTS  At  won  ahor  tba  alaeban  aa  laaoblo.  tbo  roiat  bran  ba  eounob  »ib  tabulaiab  by  bo  obiarrarv 
Upon  bra  concbrawn  ol  bra  counurt^  bra  Rational  Oiraciar  biaH  eauaa  to  ba  turnnbab  a  Tally  ol  laPon  to  aacb  ol  do  partial.  Tha 
Ravonal  OWactor  bran  ioua  to  bra  parMi  a  eartilicaiion  ol  bta  raaulla  ol  bo  alaction,  or  a  cartilicaiicar  ol  raprawntatira,  wbara 
appreoriaaa. 


El  OAIECTIONS,  CMALLENOES.  INVESTIOATIOWS  ANO  OSTERMIKATIONS  THEREON  -  ObMCHoni  to  bo  procabural 
corrAici  ol  bo  aiaction  or  to  eonduct  rtbicb  may  hava  improparly  allaciab  bo  i  suilta  ol  bo  atacnon,  otting  lorbr  a  daar  anb  conciia 
iiataiioni  ol  bo  raaaoro  borafor,  may  ba  lilab  wibi  do  Rational  Ouactor  wbnn  lira  <SI  dayi  altar  tba. Tally  ol  Eailott  bat  bean 
furmbob.  Copiaa  ol  arch  obiactioni  anb  tba  tiatamani  ol  bra  raaront  boralor.  bratt  ba  orvab  on  bo  odor  pbnat  by  tba  party  Idirrg 
dram,  arrb  a  lUtamanl  ol  orrioa  brab  ba  Mad  with  bo  Ragmnb  Oaactor.  Sudr  tiling  mwM  ba  timaly  wbatbar  or  not  tba  cballangtd 
aaMoia  ara  wlficiant  in  numbar  w  aHact  bo  raaulti  ol  boaiacion.  Widnn  on  1101  baytol  bo  Mmt  ol  bo  obiactiom,  bo  obtectmg 
party  boll  Wa  wibi  tba  Ragionb  Oiraclor  anbanea,  mcKibarg  ugnab  ttaiamanii.  documants  and  otbar  maianb  tupporting  no 
obiaenona.  Tha  obiactint  party  biaP  baar  bo  burban  ol  prool  ai  bl  ttagaa  ol  bo  procaabmg,  lagardurg  au  manart  aiiagab  m  m 
obiactiOM.  Tha  inraatigaiion  anb  datarmmaiien  ol  obiaetiona  and  biabangab  badon  brail  ba  m  aceordanea  mtb  Sacumr  3*7710 
ol  tba  Ragulaiioro  ol  bo  Fadarb  Labor  Raiationa  Aubiority. 


7.  RUNOFF  FROCEOURE  •  In  bo  avant  more  than  one  labor  orgamaation  n  ugnatory  to  but  agraamani.  and  m  bo  avam  brat 
no  cbowa  on  no  baboi  «  bo  election  lacairat  a  maiority  o*  bo  rb.d  ba«oli  eatl.  bo  Ragionb  0<ractor  brbi  proceed  m  aceordanea 
wibr  Section  2432.21  arrb  Section  2422.22  ol  bo  Ragulabonaol  bo  Fadarb  Labor  Ralaiiorri  Auibority. 


% 
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COLLBCTIVI  BABOlkmaa 


3-1.  Zntroduotion. 

a.  Collaotiva  Bazgainlng. 

Aftar  being  certified  as  em  exclusive  representative,  the 
union  will  desire  to  negotiate  a  collective  bargaining  agreement. 
A  collective  bargaining  agreement  (CBA)  is  a  contract  negotiated 
by  representatives  of  management  and  the  exclusive  representative. 
The  contract  is  binding  upon  all  parties:  management,  union,  and 
eiqployees.  It  signifies  that  management  and  the  union  have  agreed 
upon  terms  and  conditions  of  employment  for  employees  in  the 
bargaining  iinit. 


b.  Typloml  Clauses  Coatalaed  In  Bargaining  Agreements. 

While  there  is  wide  variation  in  the  number,  size,  and  wording 
of  contract  clauses,  there  are  some  similarities  in  their  scope  and 
content.  The  following  ex2uqples  illustrate  a  few  matters 
frequently  contained  in  agreements  negotiated  in  the  federal 
government.  Of  covirse,  a  CBA  addresses  many  more  matters.  These 
are  included  merely  to  familiarize  the  reader  who  has  never  seen 
one  with  matters  that  they  contain. 

Parties .  The  first  clause  appearing  in  most  collective 
bargaining  agreoaents  identifies  the  parties  to  the  contract.  For 
the  union,  the  agreement  may  be  signed  by  representatives  of  the 
national  union,  the  local  union  or  both.  Management  may  prefer 
that  both  the  national  euid  the  local  unions  sign  so  that  both  may 
be  lleUale  for  contract  violations.  The  agency  laay  sign  as  a  single 
employer  or  as  a  group  representative  of  several  government 
employers . 

Recognition  and  Scope.  In  most  contracts,  an  acknowledgement 
is  Included  that  the  union  is  the  exclusive  and  sole  collective 
bargaining  agent  for  all  employees  in  the  unit. 

Management  Rights .  A  statement  of  laanagement  rights  is 
contained  in  contracts.  This  clause  delineates  the  areas  reserved 
solely  to  management  by  the  CSRA.  Management  rights  will  be 
discussed  in  greater  detail  later  in  this  chapter. 

Grievance  and  Arbitration.  All  agreements  must  include  a 
negotiated  grievance  procedure,  applicedsle  only  to  the  bargaining 
unit.  The  parties  to  the  agreement  negotiate  the  scope  and 
coverage  of  Idle  negotiated  grievance  procedure. 
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o.  ■•gotiatioB  of  tho  collootivo  Bargainiag  AgrooMiit. 

Most  installations  have  negotiation  teass  which  consist  of 
■anagesent  personnel  from  the  various  installation  staffs.  Often 
the  judge  advocate  l2d)or  counselor  is  a  nesber  of  the  negotiation 
teas.  Even  if  he  is  not,  he  say  be  requested  to  render  legal 
opinions  concerning  the  requirement  of  sanagesent  to  negotiate 
various  union  proposals.  The  union  will  normally  submit  its 
proposals  to  management  prior  to  negotiating.  The  teeus  will 
discuss  them  and  decide  their  positions  with  respect  to  each 
proposal.  They  nay  desire  to  agree  to  some,  others  they  will  not 
agree  to  as  proposed,  others  nay  be  acceptedsle  and  they  will  agree 
to  th«a  if  it  becomes  advantageous  during  the  "give  and  take"  of 
negotiations,  and  others  they  may  feel  are  nonnegotiedsle  so  these 
proposals  will  not  even  be  discussed. 

The  subject  matter  of  the  first  session  with  the  union  will 
be  the  estaJalishment  of  the  ground  rules  for  the  negotiation.  This 
may  include  agreeing  upon  the  time,  date,  and  place  of 
negotiations;  whether  or  not  the  session  will  be  open  or  closed; 
the  order  of  btislness,  who  will  be  on  the  negotiation  teams  and 
who  will  be  spokespersons;  how  often  proposals  will  be  tabled 
before  impasse  procedxires  are  utilized;  and  whether  the  contract 
will  be  implemented  while  negoti2d3ility  disputes  are  being  decided 
by  third  parties. 

After  the  ground  rules  are  agreed  upon,  a  memorandum  of 
understanding  (MOU)  containing  them  is  usually  executed.  The 
parties  then  negotiate  their  proposals  and  counter  proposals . 
Neither  side  need  agree  to  a  proposal,  but  each  must  discuss  it  in 
good  faith  unless  it  falls  outside  the  scope  of  bargaining. 
Section  7114(b)  provides: 

(b)  The  duty  of  any  agency  and  an  exclusive 
representative  to  negotiate  in  good  faith  under 
sxibsectlon  (a)  of  this  section  shall  include  the 
obligation*— 

(1)  to  approach  the  negotiations  with  a 
sincere  resolve  to  reach  a  collective  bargaining 
agreement ; 

(2)  to  be  represented  at  the  negotiations  by 
duly  authorized  representatives  prepared  to  discuss 
and  negotiate  on  any  condition  of  employment; 

(3)  to  meet  at  reasoned>le  times  and  convenient 
places  as  frequently  as  may  be  necessary,  and  to 
avoid  lumecessary  delays; 

(4)  in  the  case  of  an  agency,  to  furnish  to 
the  exclusive  representative  involved,  or  its 
authorized  representative,  upon  request  and,  to  the 
extent  not  prohibited  by  law,  data — 

(A)  which  is  normally  maintained  by  the 
agency  in  the  regular  course  of  business; 

(B)  which  is  reasoneJsly  availeJsle  and 
necessary  for  full  and  proper  discussion, 
understemding,  and  negotiation  of  subjects 
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within  the  scope  of  collective  bargaining;  and 
(C)  which  does  not  constitute  guidemce, 
advice,  counsel,  or  training  provided  for 
■anageaent  officials  or  supervisors,  relating 
to  collective  bargaining;  and 
(5)  if  agreement  is  reached,  to  execute  on  the 
request  of  any  party  to  the  negotiation  a  written 
docxiaent  embodying  the  agreed  terms,  and  to  take 
such  steps  as  are  necessary  to  implement  such 
agreement. 


Section  7103(a) (12)  further  defines  collective  bargaining  as: 

.  .  .  the  performance  of  the  mutual  obligation  of 
the  representative  of  an  agency  and  the  exclusive 
representative  of  employees  in  an  appropriate  unit  in  the 
agency  to  meet  at  reason2d>le  times  and  to  consult  and 
bargain  in  a  good  faith  effort  to  reach  agreement  with 
respect  to  the  conditions  of  employment  affecting  such 
eaqployees  and  to  execute,  if  requested  by  either  party, 
a  written  document  incorporating  any  collective 
bargaining  agreement  reached,  but  the  obligation  referred 
to  in  this  paragraph  does  not  compel  either  party  to 
agree  to  a  proposal  or  to  make  a  concession  (emphasis 
added) . 


Title  VII  iBq>oses  upon  both  unions  smd  employers  the 
obligation  to  bargain  in  good  faith  concerning  conditions  of 
employment.  This  obligation  persists  throughout  the  period  of 
exclusive  representation,  not  only  when  a  collective  bargaining 
agreement  is  being  negotiated  or  renegotiated.  Thus,  if  management 
is  to  change  a  condition  of  employment,  such  as  the  working  hours, 
it  must  give  the  unions  notice  of  the  projected  change  and  an 
opportunity  to  negotiate.  This  is  addressed  in  more  detail  later 
in  this  chapter. 

d.  Official  time  and  travel  and  per  diem  for  union 
negotiators. 

CSRA  section  7131  clearly  provides  that  employees  representing 
an  exclusive  repres<^ntatlve  in  the  negotiation  of  a  collective 
bargaining  agreement  and  other  representational  functions  shall  be 
authorized  official  time.  That  is,  time  away  from  their  normal 
job,  to  accomplish  these  functions.  Functions  for  which  official 
time  have  been  mandated  by  the  FLRA  include,  but  are  not  limited 
to:  negotiating  a  collective  bargaining  agreement,  impasse 
proceedings,  midterm  and  impact  and  implementation  negotiations, 
grievemce  proceedings  and  EEO  complaints.  Employees  negotiating 
local  supplements  to  national  master  agreements  are  also  entitled 
to  official  time.  American  Federation  of  Government  Employees  v. 
Federal  LaUaor  Relations  Authority.  750  F.2d  143  (D.C.  Cir.  1984). 
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Activities  performed  by  employees  relating  to  internal  union 
business  of  a  lali^r  organization  shall  be  performed  during  the  time 
the  employee  is  in  a  non-duty  status.  But  this  part  of  section 
7131  has  strictly  construed  internal  union  business  to  include 
little  more  them  solicitation  of  vmion  membership,  election  of 
leUsor  organization  officials,  and  collection  of  union  dues.  Also, 
official  time  may  not  be  granted  an  employee  during  other  than 
normal  duty  hours.  This  means  that  no  overtime  will  be  paid  to 
allow  employees  to  perform  representational  activities,  because  the 
CSRA  limits  official  time  to  those  times  the  employee  would 
otherwise  be  in  a  duty  status.  Finally,  official  time  may  not  be 
allowed  for  employees  outside  the  bargaining  unit  for  which  a  CBA 
is  being  negotiated.  National  Oceanic  and  Atmospheric 
Administration.  15  FLRA  43  (1984);  AFGE  v.  FLRA.  744  F.2d  73  (10th 
Cir.  1984);  Naval  Surface  Weapons  Center.  9  FLRA  193  (1982), 
reconsidered.  12  FLRA  731  (1983),  aff'd.  AFGE.  Local  2090  v.  FLRA. 
738  F.2d  633  (4th  Cir.  1984). 

Section  7131(a)  equalizes  the  nvimber  of  union  negotiators  on 
official  time  to  the  seune  number  of  management  negotiators.  In  the 
Authority's  judgment,  however,  this  section  does  not  ed>solutely 
limit  the  union  to  the  seune  number  of  negotiators,  but  in  fact 
allows  them  to  bargain  for  additional  negotiators  on  official  time. 
Such  bargaining  is  allowed  because,  according  to  the  FLRA,  section 
7131(d)  expressly  provides  that  official  time  must  be  granted  by 
em  agency  for  any  employee  representing  a  union  in  any  2unount  the 
parties  agree  to  be  reasonable,  necessary,  and  in  the  public 
interest.  EPA  and  AFGE .  15  FLRA  461  (1984) .  The  Office  of 
Personnel  Management  (0PM)  and  Depairtment  of  the  Army  do  not  agree 
with  this  holding  or  its  rationale.  0PM' s  position  is  set  forth 
in  FPM  Bulletin  711-93,  December  19,  1984,  SUBJECT:  Negoti2d3ility 
of  Nximber  of  Union  Negotiators  on  Official  Time,  and  it  cites  AFGE 
Local  2090  V.  FLRA.  738  F.2d  633  (4th  Cir.  1984)  in  support  of  its 
view.  In  this  case,  the  Fourth  Circuit  held  that  section  7131(a) 
(b)  and  (c)  deal  with  official  time  for  employee  contract 
negotiators,  while  section  7131(d)  allows  the  employer  to  negotiate 
for  other  types  of  official  time  allowances  (e.g.  grievance 
processing  or  investigation) . 

0PM  also  requires  that  employers  record  the  time  and  cost 
involved  in  employee  representational  functions.  FPM  Letter  711- 
161),  July  31,  1981,  SUBJECT;  Recording  the  Use  of  Official  Time 
by  Union  and  Other  Employee  Representatives  for  Representational 
Functions,  requires  agencies  to  initiate  methods  to  record  or 
account  for  the  use  of  official  time.  The  purpose  of  this 
requirement  is  to  record  travel  and  per  diem  costs  when  payable, 
assess  the  impact  on  agency  operations  of  official  time,  and  to 
determine  changes  that  should  be  sought  concerning  official  time 
in  future  negotiated  contracts,  while  agencies  cannot  intimidate, 
harass  or  take  other  adverse  action  against  a  union  representative 
for  their  use  of  official  time  to  perform  representational 
functions,  agencies  can  and  should  monitor  the  use  of  official  time 
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to  insxure  it  is  only  being  granted  for  proper  purposes.  Defense 
General  Supply  Center.  15  FLRA  932  (1984);  Air  Force  Logistics 
CoMiand .  14  FLRA  311  (1984). 


The  FLRA  had  always  maintained  that  employees  on  official  time 
away  from  their  normal  place  of  duty  were  entitled  to  payment  of 
travel  and  per  diem  because  l2Ux)r-m2magement  negotiations  qualify 
as  "cfficial  business*  within  the  meaning  of  the  Travel  Expense 
Act,  5  O.S.C.  §  5702.  This  position  was  unanimously  rejected  by 
the  Supreme  Court  in  the  following  case. 


BUIBAU  OF  ALCOHOL,  TOBACCO  AMD  FZBEABMS, 
FBTZTZOMEB  V.  FEDERAL  LABOR  RELATZOMS 
AUTEORZTT  BT  AL. 

484  U.8.  89,  104  S.  Ct.  439,  78  L.Bd.2d  195  (1983) 

JUSTICE  BRENNAN  delivered  the  opinion  of  the  Court. 

Title  VIZ  of  the  Civil  Service  Reform  Act  of  1978 
(•Act*),  Pub,  L.  No.  95-454,  92  Stat.  1111,  5  U.S.C.  § 
7131(a),  requires  federal  agencies  to  grant  *official 
time*  to  employees  representing  their  union  in  collective 
bargaining  wlt^  the  agencies.  The  grant  of  official  time 
allows  the  employee  negotiators  to  be  paid  as  if  they 
were  at  work,  whenever  they  bargain  during  hours  they 
would  otherwise  be  on  duty.  The  Federal  Labor  Relations 
Authority  (*FLRA*  or  *Authority")  concluded  that  the 
gremt  of  official  time  also  entitles  employee  union 
representatives  to  a  per  diem  allowance  and  reimbursement 
for  travel  expenses  incurred  in  connection  with 
collective  bargaining.  2  FLRA  265  (1979).  In  this  case, 
the  Court  of  Appeals  for  the  Ninth  Circuit  enforced  an 
FLRA  order  requiring  an  agency  to  pay  a  union  negotiator 
travel  expenses  emd  a  per  diem,  finding  the  Authority's 
interpretation  of  the  statute  *reason2d>ly  defensible.* 
672  F.2d  732  (1982).  Three  other  Courts  of  Appeals  have 
rejected  the  FLRA's  construction  of  the  Act.^  We  granted 

certiorari  to  resolve  this  conflict,  459  U.s.  _ 

(1983),  and  now  reverse. 


I 

A 

Title  VII  of  the  Civil  Service  Reform  Act,  part  of 
a  comprehensive  revision  of  the  laws  governing  the  rights 
and  obligations  of  civil  servants,  contains  the  first 


^  Florida  National  Guard  v.  FLRA.  699  F.2d  1082  (11th  cir.  1983), 
cert,  pending.  No.  82-1970;  United  States  Department  of  Agriculture 
V.  FLRA.  691  F.2d  1242  (8th  Cir.  1982),  cert,  pending.  No.  82-979; 
Division  of  Military  &  Naval  Affairs  v.  FLRA.  683  F.2d  45  (2d  cir. 
1982),  cert,  pending.  No.  82-1021. 
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statutory  scheaie  governing  labor  relations  between 
federal  agencies  and  their  employees.  Prior  to  enactment 
of  Title  VII,  labor-management  relations  in  the  federal 
sector  were  governed  by  a  progrea  estedalished  in  a  1962 
Executive  Order. ^  The  Executive  Order  regime,  under 
which  federal  employees  had  limited  rights  to  engage  in 
concerted  activity,  was  most  recently  administered  by  the 
Federal  Labor  Relations  Coiincil,  a  body  composed  of  three 
Executive  Branch  management  officials  whose  decisions 
were  not  subject  to  judicial  review.^ 

The  new  Act,  declaring  that  ''leQx>r  organizations  and 
collective  bargaining  in  the  civil  service  are  in  the 
public  interest,"  5  U.S.C.  §  7101(a),  significantly 
strengthened  the  position  of  public  employee  unions  while 
carefully  preserving  the  eUsillty  of  federal  managers  to 
maintain  "an  effective  and  efficient  Government,"  § 
7101 (b) . *  Title  VII  expressly  protects  the  rights  of 
federal  employees  "to  form,  join,  or  assist  any  IcdDor 
organization,  or  to  refrain  from  any  such  activity,"  § 
7102,  and  Imposes  on  federal  agencies  and  labor 
organizations  a  duty  to  bargain  collectively  in  good 
faith,  §  7116(a)(5)  amd  (b)(5).  The  Act  excludes  certain 
management  prerogatives  from  the  scope  of  negotiations, 
although  an  agency  must  bargain  over  the  procedures  by 
which  these  management  rights  are  exercised.  See  §  7106. 
In  general,  unions  and  federal  agencies  must  negotiate 
over  terms  and  conditions  of  employment,  unless  a 
bargaining  proposal  is  inconsistent  with  existing  federal 
law,  rule,  or  regulation.  See  §§  7103(a),  7114,  7116, 
and  7117(a).  Strikes  and  certain  other  forms  of 
concerted  activities  by  federal  employees  are  illegal  and 
constitute  unfair  ledsor  practices  under  the  Act,  § 
7116(b)(7)(A). 

The  Act  replaced  the  management-controlled  Federal 
Ledxsr  Relations  Council  with  the  FLRA,  a  three-member 
independent  and  bipartisan  body  within  the  Executive 
Branch  with  responsibility  for  supervising  the 
collective-bargaining  process  and  administering  other 


^  Exec.  Order  No.  10988,  3  C.F.R.  §  521  (1959-1963  Comp.).  The 
Executive  Order  progreun  was  revised  and  continued  by  Exec.  Order 
No.  11491,  3  C.F.R.  861  (1966-1970  Comp.),  as  amended  by  Exec. 
Orders  Nos.  11616,  11636,  and  11838,  3  C.F.R.  §§  605,  634  (1971- 
1975  Comp.)  and  3  C.F.R.  §  957  (1971-1975  Comp.). 

®  The  Council  was  established  by  Executive  Order  11491  in  1970. 

*  Certain  federal  employees,  including  members  of  the  military  and 
the  Foreign  Service,  and  certain  federal  agencies,  including  the 
Federal  Bureau  of  Investigation  and  the  Central  Intelligence 
Agency,  are  excluded  from  the  coverage  of  Title  VII.  5  U.S.C.  § 
7102(a)(2)  and  (3). 
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aspects  of  federal  labor  relations  established  by  Title 
VII.  §  7104.  The  Authority,  the  role  of  which  in  the 
public  sector  is  analogous  to  that  of  the  National  Labor 
delations  Board  in  the  private  sector,  see  H.R.  Rep.  No. 
95-1403,  p.  41  (1978),  adjudicates  negotiedsility 
disputes,  unfair  labor  practice  complaints,  bargaining 
unit  issues,  arbitration  exceptions,  and  conflicts  over 
the  conduct  of  representational  elections.  See 
$  7105(a) (2) (A)-(I) .  In  addition  to  its  adjudicatory 
fxuictions,  the  Authority  may  engage  in  formal  rulemaking, 
$  7134,  zmd  is  specifically  required  to  "provide 
leadership  in  establishing  policies  and  guidance  relating 
to  matters*  arising  under  the  Act,  §  7105(a)(1).  The 
FLRA  may  seek  enforcement  of  its  adjudicatory  orders  in 
the  United  States  Couxrts  of  Appeals,  §  7123(b),  and 
persons,  including  federal  agencies,  aggrieved  by  any 
final  FLRA  decision  may  also  seek  judicial  review  in 
those  courts,  §  7123(a). 


B 

Petitioner,  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (*BATF*  or  "Bxireau"),  an  agency  within  the 
Department  of  the  Treasury,  maintained  a  regional  office 
in  Lodi,  California.  Respoixient,  the  National  Treasury 
Employees  Union  (*NTEU*  or  "Union")  was  the  exclusive 
representative  of  BATF  employees  stationed  in  the  Lodi 
office.  In  November  1978,  the  Bureau  notified  NTEU  that 
it  intended  to  move  the  L^i  office  to  Sacramento  and  to 
establish  a  reduced  duty  post  at  a  new  location  in  Lodi. 
The  Union  informed  BATF  that  it  wished  to  negotiate 
aspects  of  the  move's  impact  on  employees  in  the 
bargaining  \inlt.  As  its  agent  for  these  negotiations, 
the  Union  designated  Donald  Pruett,  a  BATF  employee  and 
NTEU  steward  who  lived  in  Kadera,  California  and  was 
stationed  in  Fresno.  Bureau  officials  agreed  to  meet 
with  Pruett  at  the  new  offices  and  discuss  the  planned 
move.  Pruett  asked  that  his  participation  in  the 
discussions  be  classified  as  "official  time"  so  that  he 
could  receive  his  regular  salary  while  attending  the 
meetings.  The  Bureau  denied  the  request  and  directed 
Pruett  to  take  either  annual  leave  or  leave  without  pay 
for  the  day  of  the  meeting. 

On  February  23,  1979,  Bureau  officials  met  with 
Pruett  at  the  proposed  new  Sacreunento  offices  and 
inspected  the  physical  amenities,  including  the 
restrooms,  dining  facilities,  and  parking  areas.  Pruett 
and  the  BATF  officials  then  drove  to  Lodi  where  they 
conducted  a  similar  inspection  of  the  new  reduced  duty 
post.  Finally,  the  group  repaired  to  the  existing  Lodi 
office  where  they  discussed  the  planned  move.  After 
Pruett  expressed  his  general  satisfaction  with  the  new 
facilities,  he  negotiated  with  the  agency  officials  about 
such  matters  as  parking  arrangements,  employee 


3-7 


asslgiments,  and  the  possibility  of  excusing  eaployee 
tardiness  for  the  first  week  of  operations  in  the 
Sacramento  office.  Once  the  parties  reached  an  agreement 
on  the  move,  Pruett  drove  back  to  his  home  in  Madera. 


Pruett  had  spent  11  and  one  half  hours  travelling 
to  and  attending  the  iceetings,  and  had  driven  more  than 
300  miles  in  his  ow:i  car.  When  he  renewed  his  request 
to  have  his  participation  at  the  meetings  classified  as 
official  time,  the  Bureau  informed  him  that  it  did  not 
reimburse  employees  for  expenses  incurred  in  negotiations 
and  that  it  granted  official  time  only  for  quarterly 
collectlve~bargaining  sessions  and  not  for  mid-term 
discussions  like  those  involved  here.  In  June  1979,  the 
Union  filed  an  unfair  labor  practice  charge  with  the 
FLRA,  claiming  that  BATF  had  improperly  compelled  Pruett 
to  take  annual  leave  for  the  F^ruary  23  sessions. 


I 

I 


While  the  charge  was  pending,  the  FLRA  issued  an 
* Interpretation  and  Guidance*  of  general  applicability 
which  required  federal  agencies  to  pay  salaries,  travel 
expenses,  and  per  diem  allowances  to  xinion 
representatives  engaged  in  collective  bargaining  with  the 
agencies.^  2  FLRA  265  (1979).  The  Interpretation  relied 
on  S  7131(a)  of  the  Act,  which  provides  that  *[a]ny 
employee  representing  an  exclusive  representative  in  the 
negotiation  of  a  collective  bargaining  agreement  .  .  . 
shall  be  authorized  official  time  for  such 
purposes.  .  .  .*  The  Authority  concluded  that  an 
osployee's  entitlement  to  official  time  under  this 
provision  extends  to  "all  negotiations  between  an 
exclusive  representative  and  etn  agency,  regardless  of 
whether  such  negotiations  pertain  to  the  negotiation  or 
renegotiation  of  a  basic  collective  bargaining 
agreement.*  2  FLRA,  at  268.  The  Authority  further 
determined  that  §  7131(a)  requires  agencies  to  pay  a  per 
diem  allowance  emd  travel  expenses  to  employees 
representing  their  xinion  in  such  negotiations.  Id.,  at 


270. 


Based  on  the  NTEU's  pending  charge  against  the 
Bureau,  the  General  Coxinsel  of  the  Authority  issued  a 
complaint  and  notice  of  hearing,  alleging  that  the  BATF 
had  committed  an  xinfair  labor  practice  by  refusing  to 


^Although  the  Authority  invited  interested  persons  to  express  their 
views  prior  to  adoption  of  the  Interpretation,  see  Notice  Relating 
to  Official  Time,  44  Fed.  Reg.  42,788  (July  20,  1979),  the  decision 
apparently  was  issued  not  under  the  FLRA's  statutory  power  to 
promulgate  regulations,  §  7134,  but  rather  under  §  7105(a)(1), 
which  requires  the  Authority  to  provide  leadership  in  estciblishing 
policies  and  guidance  relating  to  federal  ledior-management 
relations.  See  Brief  for  Respondent  FLRA  at  11  n.  10. 
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grant  Pruett  official  time  for  the  February  23  meetings.^ 
During  the  course  of  a  subsequent  hearing  on  the  charge 
before  an  Administrative  Law  Judge,  the  complaint  was 
amended  to  add  a  claim  that,  in  addition  to  paying 
Pruett's  salary  for  the  day  of  the  meetings,  the  BATF 
should  have  paid  his  travel  expenses  and  a  per  diem 
allowance.  Following  the  hearing,  the  ALJ  determined 
that  negotiations  had  in  fact  tedcen  place  between  Pruett 
and  BATF  officials  at  the  February  23  meetings.  Bound 
to  follow  the  recent  FLRA  Interpretation  and  Guidance, 
the  ALJ  concluded  that  the  Bureau  had  committed  an  unfair 
labor  practice  by  failing  to  comply  with  §  7131. 
Accordingly,  he  ordered  the  Bureau  to  pay  Pruett  his 
regular  salary  for  the  day  in  question,  as  well  as  his 
travel  costs  and  a  per  diem  allowance.  The  ALJ  also 
required  the  BATF  to  post  a  notice  stating  that  the 
agency  would  do  the  same  for  all  employee  union 
representatives  in  future  negotiations.  The  Bureau  filed 
exceptions  to  the  decision  with  the  Authority,  which,  in 
September  1980,  affirmed  the  decision  of  the  ALJ, 
adopting  his  findings,  conclusions,  and  recommended 
relief.  4  FLRA  288  (1980) . 

The  Bureau  sought  review  in  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  and  the  Union 
Intervened  as  a  party  in  that  appeal .  The  Bureau 
challenged  both  the  FLRA's  conclusion  that  §  7131(a) 
applies  to  mid-term  negotiations  and  its  determination 
that  the  section  requires  payment  of  travel  expenses  and 
a  per  diem  allowance.  After  deciding  that  the 
Authority's  construction  of  its  eneUsling  Act  was  entitled 
to  deference  if  it  was  "reasoned  and  supportable,"  672 
F.2d  at  735-736,  the  Court  of  Appeals  enforced  the 
Authority's  order  on  both  issues.  Id.,  at  737,  738.  On 
certiorari  to  this  Court,  petitioner  does  not  seek  review 


®  Section  7118  of  the  Act  provides  in  part: 

(a) (1)  If  any  agency  or  labor  organization  is  charged 
with  having  engaged  in  or  engaging  in  an  unfair  labor 
practice,  the  General  Counsel  shall  investigate  the 
charge  and  may  issue  and  cause  to  be  served  upon  the 
agency  or  labor  organization  a  complaint.  .  .  . 

The  complaint  issued  by  the  General  Counsel  in  this 
case  relied  on  §  7116  of  the  Act,  which  provides  in  part: 
(a)  For  the  purposes  of  this  chapter,  it 

shall  be  an  unfair  labor  practice  for  an 

agency — 

(1)  to  interfere  with,  restrain,  or 

coerce  any  employee  in  the  exercise  by  the 
employee  of  any  right  under  this  chapter; 

(8)  to  otherwise  fail  or  refuse  to 

comply  with  any  provision  of  this  chapter. 
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of  the  holding  with  respect  to  aid-tem  negotiations. 
Only  that  aspect  of  the  Court  of  Appeals'  decision 
regarding  travel  expenses  and  per  diem  allowances  is  at 
issue  here. 


II 

The  FLRA  order  enforced  by  the  Court  of  Appeals  in 
this  case  was,  as  noted,  premised  on  the  Authority's 
earlier  construction  of  §  7131(a)  in  its  Interpretation 
and  Guidance.  Although  we  have  not  previously  had 
occasion  to  consider  an  interpretation  of  the  Civil 
Service  Reform  Act  by  the  FLRA,  we  have  often  described 
the  appropriate  standard  of  judicial  review  in  similar 
contexts.'  Like  the  National  L2d>or  Relations  Board,  see. 
e.g. .  NLRB  v.  Erie  Resistor  Coro..  373  U.S.  221,  236 
(1963),  the  FLRA  was  intended  to  develop  specialized 
expertise  in  its  field  of  ledsor  relations  and  to  use  that 
expertise  to  give  content  to  the  principles  and  goals 
set  forth  in  the  Act.  See  $  7105;  H.R.  Rep.  No.  95- 
1403,  p.  41  (1978).  Consequently,  the  Authority  is 
entitl^  to  consideredsle  deference  when  it  exercises  its 
"special  function  of  applying  the  general  provisions  of 
the  Act  to  the  complexities"  of  federal  labor  relations. 
££. ,  NLRB  V.  Brie  Resistor  Coro.,  supra,  at  236.  s^ 
also  Ford  Motor  Co.  v.  NLRB.  441  U.S.  488,  496  (1979); 

/  434  U.S.  335,  350  (1978);  NLRB  v. 
Truck  Drivers.  353  U.S.  87,  96  (1957). 

On  the  other  hand,  the  "deference  owed  to  an  expert 
tribunal  cemnot  be  allowed  to  slip  into  a  judicial 
inertia  which  results  in  the  unauthorized  assximption  by 
em  agency  of  major  policy  decisions  properly  made  by 
Congress."  American  Ship  Building  Co.  v.  NLRB.  380  U.S. 
300,  318  (1965) .  Accordingly,  while  reviewing  courts 
should  uphold  reasonedsle  and  defensible  constructions  of 
an  agency's  enedsling  Act,  NLRB  v.  Iron  Workers,  supra . 
at  350,  they  must  not  "rubber-steunp  .  .  .  administrative 
decisions  that  they  deem  inconsistent  with  a  statutory 
mandate  or  that  frustrate  the  congressional  policy 
iinderlying  a  statute."  NLRB  v.  Brown.  380  U.S.  278,  291- 
292  (1965) .  See  Allied  Chemical  &  Alkali  Workers  v. 


^  The  decisions  of  the  FLRA  are  subject  to  judicial  review  in 
accordance  with  the  Administrative  Procedure  Act  (APA) ,  5  U.S.C. 
§  706.  See  5  U.S.C.  §  7123(c).  The  APA  requires  a  reviewing  court 
to  "decide  all  relevant  questions  of  law,  interpret  constitutional 
and  statutory  provisions,  and  determine  the  meaning  or 
applicedsility  of  the  terms  of  an  agency  action."  §  706.  The  court 
must  set  aside  agency  actions  and  conclusions  found  to  be 
"arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise  not 
in  accordance  with  law"  or  "in  excess  of  statutory  jurisdiction, 
authority,  or  limitations,  or  short  of  statutory  right."  § 
706(2) (A)  and  (C) . 
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Pittsburgh  Plate  Glass  Co..  404  u.s.  157,  166  (1971).^ 
Guided  by  these  principles,  we  turn  to  a  consideration 
of  the  FLRA's  construction  of  §  7131(a). 

Ill 

Section  7131(a)  of  the  Civil  Service  Reform  Act 
provides  in  full: 

Any  employee  representing  an  exclusive 
representative  In  the  negotiation  of  a 
collective  bargaining  agreement  under  this 


^  Petitioner  suggests  that  we  should  accord  little  deference  to  the 
Authority's  decision  in  this  case  for  two  reasons.  First, 
petitioner  contends  that  the  FLRA's  conclusion  that  employee 
negotiators  are  entitled  to  travel  expenses  and  a  per  diem 
allowance  was  based  largely  on  the  Authority's  reading  of  the 
Travel  Expense  Act,  5  U.S.C.  §  5702,  a  statute  the  FLRA  does  not 
administer.  As  we  understand  the  FLRA's  decision,  however,  the 
Authority's  view  that  the  Travel  Expense  Act  supported  its 
conclusion  derived  primarily  from  its  interpretation  of  §  7131. 
SSS.  infra,  at  17. 

Second,  petitioner  argues  that  the  Interpretation  and  Guidance 
is  entitled  to  less  weight  since  it  was  apparently  an 
"interpretative  rule"  rather  than  an  "administrative  regulation." 
See  n.5,  supra .  Congress  did,  however,  afford  the  FLRA  broad 
authority  to  establish  policies  consistent  with  the  Act,  see 
§§  7105  and  7134,  and  the  Interpretation  and  Guidance  was  attended 
by  at  least  some  of  the  procedural  characteristics  of  a  rulemaking. 
See  n.5,  supra.  See  5  U.S.C.  §  553.  Compare  EEC  v.  Democratic 
Senatorial  rampaion  Coimn1t--hee.  454  u.S.  27,  37  (1981),  with  General 
Electric  Co.  v.  Gilbert.  429  U.S.  125,  141-142  (1976).  In  any 
event,  we  find  it  unnecessary  to  rest  our  decision  on  a  precise 
classification  of  the  FLRA's  action.  As  we  explain  in  the  text, 
an  agency  acting  within  its  authority  to  make  policy  choices 
consistent  with  the  congressional  mandate  should  receive 
consider2d}le  deference  from  courts,  provided,  of  course,  that  its 
actions  conform  to  appliccd^le  procedural  requirements  and  are  not 
"arbitrary,  capricious,  an  abuse  of  discretion,  or  not  otherwise 
in  accordance  with  law,"  5  U.S.C.  5  706(2)  (A).  See,  e.g. . 
Batterton  v.  Francis.  432  U.S.  416,  424-426  (1977);  FCC  v. 
Pottsville  Broadcasting  Co..  309  U.S.  134,  137-138  (1940).  When 
an  agency's  decision  is  premised  on  its  understanding  of  a  specific 
congressional  intent,  however,  it  engages  in  the  quintessential 
judicial  function  of  deciding  what  a  statute  means.  In  that  case, 
the  agency's  interpretation,  particularly  to  the  extent  it  rests 
on  factual  premises  within  its  expertise,  may  be  influential,  but 
it  cannot  bind  a  court.  General  Electric  Co.  v.  Gilbert,  supra; 
Zuber  V.  Allen.  396  U.S.  168,  192-193  (1969);  Skidmore  v.  Swift  & 
Co. .  323  U.S.  134,  140  (1944).  For  the  reasons  set  out  below,  we 
conclude  that  the  FLRA's  decision  in  this  case  neither  rests  on 
specific  congressional  intent  nor  is  consistent  with  the  policies 
underlying  the  Act. 
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chapter  shall  be  authorized  official  tine  for 
such  purposes.  Including  attendance  at  impasse 
proceeding,  during  the  time  the  employee 
otherwise  would  be  in  a  duty  status .  The 
number  of  employees  for  whom  official  time  is 
authorized  under  this  subsection  shall  not 
exceed  the  number  of  individuals  designated  as 
representing  the  agency  for  such  purposes. 

According  to  the  House  Committee  that  reported  the  bill 
containing  $  7131,  Congress  used  the  term  "official  time" 
to  mean  "paid  time."  See  H.R.  Rep.  Me.  95-1403,  p.  58 
(1978) .  In  light  of  this  clear  expression  of 
congressional  Intent,  the  parties  agree  that  employee 
union  negotiators  are  entitled  to  their  usual  pay  during 
collective-bargaining  sessions  that  occur  when  the 
employee  "otherwise  would  be  in  a  duty  status."  Both  the 
Authority,  2  FLRA,  at  269,  and  the  Court  of  Appeals,  672 
F.2d,  at  737,  recognized  that  there  is  no  corresponding 
expression,  either  in  the  statute  or  the  extensive 
legislative  history,  of  a  congressional  intent  to  pay 
employee  negotiators  travel  expenses  and  per  diem 
allowances  as  well. 

Despite  this  congressional  silence,  respondents 
advance  several  reasons  why  the  FLRA's  determination  that 
such  payments  are  required  is  consistent  with  the 
policies  underlying  the  Act.  Each  of  these  arguments 
proceeds  from  the  assumption  that,  by  providing  employee 
negotiators  with  official  time  for  bargaining,  Congress 
rejected  the  model  of  federal  labor  relations  that  had 
shaped  prior  administrative  practice.  In  its  place, 
according  to  respondents.  Congress  substituted  a  new 
vision  of  collective  bargaining  under  which  employee 
negotiators,  like  management  representatives,  are 
considered  "on  the  job"  while  bargaining  and  are 
therefore  entitled  to  all  customary  forms  of 
compensation,  including  travel  expenses  and  per  diem 
allow2uices.^  In  order  to  evaluate  this  claim,  it  is 
necessary  briefly  to  review  the  rights  of  employee 
negotiators  to  compensation  prior  to  adoption  of  the  Act. 


^  In  the  Interpretation  and  Guidance,  the  FLRA  also  noted  that  it 
had  previously  construed  §  7131(c),  which  authorizes  "official 
time"  for  employee  representatives  appearing  before  the  Authority, 
to  require  the  payment  of  travel  expenses  and  a  per  diem  allowance. 
2  F.L.R.A.,  at  270.  44  Fed.  Reg.  44771  (July  30,  1979).  The 
fact  that  the  Authority  interpreted  two  similar  provisions  of  the 
Act  consistently  does  not,  however,  demonstrate  that  either 
interpretation  is  correct.  We,  of  course,  express  no  view  as  to 
whether  different  considerations  uniquely  applicable  to  proceedings 
before  the  Authority  might  justify  the  FLRA's  interpretation  of  § 
7131(c). 
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A 


Under  the  1962  Executive  Order  esteUslishing  the 
first  federal  ledxir  relations  progreun,  the  decision 
whether  to  pay  union  representatives  for  the  time  spent 
in  collective  bargaining  was  left  within  the  discretion 
of  their  employing  agency,  apparently  on  the  ground 
that,  without  some  control  by  management,  the  length  of 
such  sessions  could  impose  too  great  a  burden  on 
government  business.  See  Report  of  the  President's  Task 
Force  on  Employee-Management  Relations  in  the  Federal 
Service,  reprinted  in  Legislative  History  of  the  Federal 
Service  LedDor-Management  Relations  Statute,  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978,  at  1177,  1203 
(Comm.  Print  1979)  (hereinafter  "Legis.  Hist.").  Under 
^is  early  scheme,  employee  negotiators  were  not  entitled 
to  per  diem  allowances  and  travel  expenses,  on  the  view 
that  they  were  engaged,  not  in  official  business  of  the 
government,  but  rather  in  activities  "primarily  in  the 
interest  of  the  employee  organization."  44  Comp.  Gen. 
617,  618  (1965).” 

Executive  Order  No.  11491,  which  beccuae  effective 
in  1970,  cut  back  on  the  previous  Order  by  providing  that 
employees  engaged  in  negotiations  with  their  agencies 


Section  9  of  Executive  Order  10988  encouraged  agencies  to  conduct 
general  consultations  with  labor  representatives  on  official  time, 
but  left  them  free  to  conduct  collective-bargaining  sessions 
"during  the  non-duty  hours  of  the  employee  organization 
representatives  involved  in  such  negotiations."  3  CFR  521,  524- 
525  (1959-1963  Comp.). 

”  The  1962  Executive  Order  contained  no  reference  to  travel 
expenses  or  per  diem  allowemces.  The  decision  that  such  payments 
were  not  availedsle  was  made  in  1965  by  the  Comptroller  General,  44 
Comp.  Gen.  617  (1965),  who  is  authorized  to  give  agencies  guidance 
concerning  such  disbursements.  See  31  U.S.C.  §  3529.  The 
following  year,  the  Comptroller  General  modified  his  position  and 
approved  new  guidelines  issued  by  the  Civil  Service  Commission. 
46  Comp.  Gen.  21,  21-22  (1966).  The  guidelines  provided  that, 
while  employees  should  not  generally  be  allowed  travel  expenses  to 
attend  negotiations,  such  expenses  would  be  approved  if  an  agency 
head  certified  that  the  employee  representatives'  travel  would  be 
in  the  "primary  interest  of  the  government."  Ibid.  An  agency 
might  make  such  a  certification  when,  for  example,  it  would  be  more 
convenient  for  management  to  meet  at  a  particular  site  and  more 
economical  to  pay  the  employees'  costs  of  travelling  there  than  to 
pay  the  cost  for  agency  representatives  to  travel  to  a  different 
site.  Ibid.  This  exception  to  the  earlier  prohibition  on  travel 
expenses  was,  by  its  terms,  consistent  with  the  Comptroller 
General's  view  that  employee  negotiators  act  principally  in  the 
interest  of  their  iinion  and  not  on  official  business  for  the  United 
States . 
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could  not  receive  official  tine,  even  at  the  agencies' 
discretion.  See  3  CFR  861-862,  873-874  (1966-1970 
Coap.).  Again,  the  prohibition  was  based  on  the  view 
that  employee  representatives  work  for  their  union,  not 
for  the  government,  when  negotiating  an  agreement  with 
their  employers.  See  Legis.  Hist,  at  1167.  In  1971, 
however,  at  the  recommendation  of  the  Federal  Labor 
Relations  Council,  an  amending  Executive  Order  allowed 
unions  to  negotiate  with  agencies  to  obtain  official  time 
for  employee  representatives,  up  to  a  maximum  of  either 
40  hours,  or  50%  of  the  total  time  spent  in  bargaining. 
Exec.  Order  No.  11616,  3  CFR  605  (1971-1975  Comp.).  The 
Council  made  clear  that  this  limited  authorization,  which 
was  intended  "to  maintain  a  reasonable  policy  with 
respect  to  union  self-support  and  an  incentive  to 
economical  and  businesslike  bargaining  practices, "  Legis. 
Hist,  at  1169,  did  not  permit  "overtime,  premivim  pay,  or 
travel  expenditures."  Id.,  at  1264. 

The  Senate  version  of  the  bill  that  becaune  the  Civil 
Service  Reform  Act  would  have  retained  the  last  Executive 
Order's  restrictions  on  the  authorization  of  official 
time.  S.  Rep.  No.  95-969,  p.  112  (1978).  Congress 
Instead  adopted  the  section  in  its  present  form, 
concluding,  in  the  words  of  one  congressman,  that  union 
negotiators  "should  be  allowed  official  time  to  carry  out 
their  statutory  representational  activities  just  as 
management  uses  official  time  to  carry  out  its 
responsibilities."  124  Cong.  Rec.  29,188  (1978)  (remarks 
of  Rep.  Clay) .  See  H.R.  Conf .  Rep.  No.  95-1717,  p.  ill 
(1978) . 


B 

Respondents  suggest  that,  by  rejecting  earlier 
limitations  on  official  time.  Congress  repudiated  the 
view  that  employee  negotiators  work  only  for  their  union 
and  not  for  the  government.  Under  the  new  vision  of 
federal  ledsor  relations  postulated  by  respondents,  civil 
servants  on  both  sides  of  the  bargaining  table  are 
engaged  in  official  business  of  the  government  and  must 
be  compensated  equally.  Because  federal  employees 
representing  the  views  of  management  receive  travel 
expenses  and  per  diem  allowances,  federal  employees 
representing  the  views  of  Icibor  are  entitled  to  such 
payments  as  well.  In  support  of  this  view,  respondents 
rely  on  the  Act's  declaration  that  public  sector 
collective  bargaining  is  "in  the  public  interest"  and 
"contributes  to  the  effective  conduct  of  public 
business,"  §  7101(a),  as  well  as  on  a  number  of  specific 
provisions  in  the  Act  intended  to  equalize  the  position 
of  management  and  ledDor.  For  instance,  the  Act  requires 
agencies  to  deduct  union  dues  from  employees'  paychecks 
and  to  transfer  the  funds  to  the  union  at  no  cost,  § 
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7115 (a) In  addition,  agencies  must  furnish  a  variety 
of  data  useful  to  unions  In  the  collective-bargaining 
process,  §  7114(b)(4).  Respondents  also  contend  that 
Congress  employed  the  term  "official  time"  in  §  7131 
specifically  to  indicate  that  employee  negotiators  are 
engaged  in  government  business  and  therefore  entitled  to 
all  of  their  usual  forms  of  compensation. 

Although  Congress  certainly  could  have  adopted  the 
model  of  collective  bargaining  advanced  by  respondents, 
we  find  no  indications  in  the  Act  or  its  legislative 
history  that  it  intended  to  do  so.  The  Act's  declaration 
that  collective  bargaining  contributes  to  efficient 
government  and  therefore  serves  the  public  interest  does 
not  reflect  a  dramatic  departure  from  the  principles  of 
the  Executive  Order  regime  under  which  employee 
negotiators  had  not  been  regarded  as  working  for  the 
government.  To  the  contrary,  the  declaration  constitutes 
a  strong  congressional  endorsement  of  the  policy  on  which 
the  federal  labor  relations  program  had  been  based  since 
its  creation  in  1962.  See,  e.a. .  Exec.  Order  10988,  3 
CFR  521  (1959-1963  Comp.)  ("participation  of  employees 
in  the  formulation  and  implementation  of  personnel 
policies  affecting  them  contributes  to  effective  conduct 
of  public  business");  Exec.  Order  11491,  3  CFR  861 
(1966—1970  Comp.)  ("public  interest  requires  .  .  . 
modem  and  progressive  work  practices  to  facilitate 
improved  employee  performance  and  efficiency"  and 
efficient  government  is  "benefited  by  providing  employees 
an  opportunity  to  participate  in  the  formulation  and 
implementation  of  personnel  policies  affecting  the 
conditions  of  their  employment").  See  also  S.  Rep.  No. 
95-969,  p.  12  (1978);  124  Cong.  Rec.  29182  (1978) 
(remarks  of  Rep.  Udall)  ("What  we  really  do  is  to  codify 
^e  1962  action  of  President  Kennedy  in  setting  up  a 
basic  framework  of  collective  bargaining  for  Federal 
employees") . 


Under  the  Executive  Order  regime,  unions  had  to  negotiate  for 
dues  deductions  and  were  generally  charged  a  fee  for  the  service. 
See  Information  Announcement.  1  FLRC  676,  677  (1973). 

^^We  do  not  read  Representative  Udall 's  remark  to  suggest  that  the 
Authority  is  bound  by  administrative  decisions  made  under  the 
Executive  Order  regime.  The  Act  explicitly  encourages  the 
Authority  to  establish  policies  and  provide  guidance  in  the  federal 
IcJsor  relations  field,  §  7105(a)(1),  and  there  are  undoubtedly 
areas  in  which  the  FLRA,  like  the  National  Labor  Relations 
Authority,  enjoys  considereJsle  freedom  to  apply  its  expertise  to 
new  problems,  provided  it  remains  faithful  to  the  fxindamental 
policy  choices  made  by  Congress.  See  supra .  at  7-8  and  n.8.  See 
also  §  7135(b)  (decisions  under  Executive  Order  regime  remain  in 
effect  unless  revised  by  President  or  superseded  by  Act  or 
regulations  or  decisions  thereunder) . 
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Nor  do  the  specific  provisions  of  the  Act  aimed  at 
equalizing  the  positions  of  management  and  ledsor  suggest 
that  Congress  intended  employee  representatives  to  be 
treated  as  though  they  were  "on  the  job"  for  all 
purposes.  Indeed,  the  Act's  provision  of  a  number  of 
specific  subsidies  for  \inion  activities  supports 
precisely  the  opposite  conclusion.  As  noted  edsove. 
Congress  expressly  considered  and  ultimately  rejected  the 
approach  to  paid  time  that  had  prevailed  vmder  the 
Executive  Order  regime.  See  supra .  at  12.  In  contrast, 
there  is  no  reference  in  the  statute  or  the  legislative 
history  to  travel  expenses  and  per  diem  allowances, 
despite  the  fact  that  these  kinds  of  payments  had  also 
received  administrative  attention  prior  to  passage  of  the 
Act,  see  supra .  at  11  and  n.  11.  There  is,  of  course, 
nothing  inconsistent  in  paying  the  salaries,  but  not  the 
expenses,  of  union  negotiators.  Congress  might  well  have 
concluded  that,  although  union  representatives  should  not 
be  penalized  by  a  loss  in  salairy  while  engaged  in 
collective  bargaining,  they  need  not  be  further 
sxibsldized  with  travel  and  per  diem  allowances.  The 
provisions  of  the  Act  intended  to  facilitate  the 
collection  of  union  dues,  see  §  7115,  certainly  suggest 
that  Congress  contemplated  that  unions  would  ordinarily 
pay  their  own  expenses. 

Respondents  also  find  their  understanding  of  the 
role  of  union  representatives  supported  by  Congress '  s  use 
of  the  phrase  "official  time"  in  §  7131(a).  For 
respondents,  the  use  of  this  term  indicates  an  intent  to 
treat  employee  negotiators  "as  doing  the  government ' s 
work  for  all  the  usual  purposes,"  and  therefore  entitled 
to  "all  attributes  of  employment,"  including  travel 
expenses  and  a  per  diem  allowance.  Brief  for  NTEU  at  24- 
28.  They  suggest  that,  if  Congress  intended  to  maintain 
only  the  employees'  salaries,  it  would  have  granted  them 
"leave  without  loss  of  pay,"  a  term  it  has  used  in  other 
statutes.  See,  e.a. .  5  U.S.C.  §  6321  (absence  of 
veterans  to  attend  funeral  services),  §  6322(a)  (jury  or 
witness  duty) ,  and  §  6323  (military  reserve  duty) .  In 
contrast.  Congress  uses  their  terms  "official  capacity" 
and  "duty  status"  to  indicate  that  an  employee  is  "on  the 
job"  and  entitled  to  all  the  usual  liabilities  and 
privileges  of  employment.  See,  e.q.  §§  5751,  6322(b) 
(employee  summoned  to  testify  in  "official  capacity" 
entitled  to  travel  expenses) . ^ 


The  Authority  seemed  to  rely  on  this  distinction  between  "duty 
status"  and  "leave"  in  its  Interpretation  when  it  stated  that  an 
employee  negotiator  "is  on  paid  time  entitled  to  his  or  her  usual 
compensation  and  is  not  in  leave  status."  2  FLRA,  at  269. 
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The  difficulty  with  respondents'  argument  is  that 
Congress  did  not  provide  that  employees  engaged  in 
collective  bargaining  are  acting  in  their  "official 
capacity,"  "on  the  job,"  or  in  a  "duty  status."  Instead, 
the  right  to  a  salary  conferred  by  §  7131(a)  obtains  only 
when  "the  employee  would  otherwise  be  in  a  duty  status." 
(Emphasis  supplied) .  This  qualifying  language  strongly 
suggests  that  union  negotiators  engaged  in  collective 
bargaining  are  not  considered  in  a  duty  status  and 
thereby  entitled  to  all  of  their  normal  forms  of 
compensation.  Nor  does  the  phrase  "official  time," 
borrowed  from  prior  administrative  practice,  have  the 
seme  meaning  as  "official  capacity.""^  As  noted  edsove, 
employees  on  "official  time"  under  the  Executive  Order 
regime  were  not  generally  entitled  to  travel  expenses  and 
a  per  diem  allowance.  See  supra .  at  10-12.  Moreover, 
as  respondents'  own  examples  demonstrate.  Congress  does 
not  rely  on  the  mere  use  of  the  word  "official"  when  it 
intends  to  allow  travel  expenses  and  per  diems.  Even  as 
to  those  employees  acting  in  an  "official  capacity, " 
Congress  generally  provides  explicit  authorization  for 
such  payments.  See,  e.a. .  §§  5702,  5751(b),  6322(b). 
In  the  Civil  Service  Reform  Act  itself,  for  instance. 
Congress  expressly  provided  that  members  of  the  Federal 
Service  Impasses  Panel  are  entitled  to  travel  expenses 
and  a  per  diem  allowance,  in  addition  to  a  salary.  See 
§  5703,  7119(c)  (4) 

Perhaps  reco^izing  that  authority  for  travel 
expenses  and  per  diem  allowances  cannot  be  found  within 
the  four  comers  of  §  7131(a),  respondents  alternatively 
contend  that  the  Authority's  decision  is  supported  by  the 
Travel  Expense  Act,  5  U.S.C.  §  5702,  which  provides  that 
a  federal  employee  "travelling  on  official  business  away 
from  his  designated  post  of  duty  ...  is  entitled  to 


Similarly,  the  statement  of  Representative  Clay  that  employee 
representatives  "should  be  allowed  official  time  to  cariry  out  their 
statutory  representational  activities  just  as  management  uses 
official  time  to  carry  out  its  responsibilities,"  124  Cong.  Rec. 
29188  (1978),  does  not  indicate  that  Congress  intended  union 
representatives  to  be  treated  as  if  they  are  "at  work"  for  all 
purposes . 

As  further  support  for  their  reading  of  "official  time," 
respondents  contend  that  union  representatives  engaged  in 
collective  bargaining  may  be  entitled  to  benefits  under  the  Federal 
Employees'  Compensation  Act,  5  U.S.C.  §  8101  et  sea. .  and  may 
create  government  liability  under  the  Federal  Tort  Claims  Act,  28 
U.S.C.  §  136(b).  The  fact  that  other  federal  statutes,  with 
different  puirposes,  may  be  construed  to  apply  to  employee 
negotiators,  however,  does  not  demonstrate  that,  in  enacting  the 
Civil  Service  Reform  Act,  Congress  intended  to  treat  union 
negotiators  as  engaged  in  official  business  of  the  government. 
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.  .  .  a  per  diem  allowance.*  The  Travel  Expense  Act  is 
administered  by  the  Comptroller  General  who  has  concluded 
that  agencies  may  authorize  per  diem  allowances  for 
travel  that  is  "sufficiently  in  the  interest  of  the 
United  States  so  as  to  be  regarded  as  official  business." 
44  Comp.  Gen.  188,  189  (1964).  Under  the  Executive  Order 
regime,  the  Comptroller  General  authorized  per  diem 
payments  to  employee  negotiators  pursuant  to  this  statute 
upon  a  certification  that  the  employees'  travel  served 
the  convenience  of  the  employing  agency.  See  n.  11, 
supra. 

Based  on  its  view  that  employee  negotiators  are  "on 
the  job,"  the  Authority  determined  that  union 
representatives  engaged  in  collective  bargaining  are  on 
"official  business"  and  therefore  entitled  to  a  per  diem 
allowance  under  the  Travel  Expense  Act.  2  FLRA,  at  269. 
In  support  of  this  reasoning,  the  Authority  notes  that 
§  5702  has  been  construed  broadly  to  authorize 
reimbursement  in  connection  with  a  variety  of  "quasi- 
official"  activities,  such  as  employees'  attendance  at 
their  own  personnel  hearings  and  at  privately-sponsored 
conferences.  See,  e.a. .  Comptroller  General  of  the 
United  States,  Travel  in  the  Management  and  Operation  of 
Federal  Progreuns  1,  App.  I  at  5  (Rpt.  No.  FPCD-77-11, 
Mar.  17,  1977);  31  Comp.  Gen.  346  (1952).  In  each  of 
these  Instances,  however,  the  travel  in  question  was 
presumably  for  the  convenience  of  the  agency  and 
therefore  clearly  constituted  "official  business"  of  the 
goverr’»ent.  As  we  have  explained,  neither  Congress's 
declaration  that  collective  bargaining  is  in  the  public 
interest  nor  its  use  of  the  term  of  art  "official  time" 
warremts  the  conclusion  that  employee  negotiators  are  on 
"official  business"  of  the  government. 


Our  conclusion  that  federal  agencies  may  not  be  required  under 
§  7131(a)  to  pay  the  travel  expenses  and  per  diem  allowances  of 
union  negotiators  does  not,  of  course,  preclude  an  agency  from 
making  such  payments  upon  a  determination  that  they  serve  the 
convenience  of  the  agency  or  are  otherwise  in  the  primary  interest 
of  the  government,  as  was  the  practice  prior  to  passage  of  the  Act. 
See  n.  11,  supra.  Furthermore,  unions  may  presumably  negotiate  for 
such  payments  in  collective  bargaining  as  they  do  in  the  private 
sector.  See  Midstate  Tel.  Corp.  v.  NLRB,  706  F.2d  401,  405  (CA2 
1983);  Axelson,  Inc.  v.  NLRB,  599  F.2d  91,  93-95  (CA5  1979). 
Indeed,  we  are  informed  that  many  agencies  presently  pay  the  travel 
expenses  of  employee  representatives  pursuant  to  collective¬ 
bargaining  agreements.  Letter  from  Ruth  E.  Peters,  Counsel  for 
Respondent  FLRA,  Nov.  9,  1983.  See  also  J .  P .  Stevens  &  Co . .  239 
NLRB  738,  739  (1978)  (employer  required  to  pay  travel  expenses  as 
remedy  for  failing  to  bargain  in  good  faith) . 
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IV 


In  passing  the  Civil  Service  Reform  Act,  Congress 
unquestionably  intended  to  strengthen  the  position  of 
federal  unions  and  to  make  the  collective-bargaining 
process  a  more  effective  instrument  of  the  public 
interest  than  it  had  been  under  the  Executive  Order 
regime.  See  supra .  at  2-3.  There  is  no  evidence, 
however,  that  the  Act  departed  from  the  basic  assvunption 
underlying  collective  bargaining  in  both  the  public  and 
the  private  sector  that  the  parties  "proceed  from 
contrary  and  to  an  extent  antagonistic  viewpoints  and 
concepts  of  self-interest."  HLRE  v.  Insurance  Agents. 
361  U.S.  477,  488  (1960),  quoted  in  General  Building 
Contractors  Association.  Inc,  v.  Pennsylvania.  458  U.S. 
375,  394  (1982).  Nor  did  the  Act  confer  on  the  FLRA  an 
unconstrained  authority  to  equalize  the  economic 
positions  of  union  and  management.  See  American  Ship 
Building  v .  NLRB .  supra .  380  U.S.,  at  316-318.  We 
conclude,  therefore,  that  the  FLRA's  interpretation  of 
§  7131(a)  constitutes  an  "unauthorized  assumption  by 
[the]  agency  of  [a]  major  policy  decision  properly  made 
by  Congress."  Id.,  at  318. 

The  judgment  of  the  Court  of  Appeals  is  Reversed . 


FPM  Letter  711-162,  January  19,  1984,  SUBJECT:  Payment  of 
Travel  and  Per  Diem  Expenses  for  Employee  Negotiators  Representing 
Unions  in  Collective  Bargaining  is  0PM 's  guidance  in  response  to 
the  Supreme  Court's  decision  in  Bureau  of  Alcohol.  Tobacco  and 
Firearms .  The  letter  reiterates  that  travel  and  per  diem  are  not 
part  of  the  "official  time"  entitlement  under  section  7131(a),  and 
are  specifically  prohibited  by  the  Comptroller  General  (Comp.  Gen.) 
unless  cert  if  i^  by  the  head  of  the  agency,  and  approved  by  the 
Comp.  Gen.,  as  in  the  primary  interest  of  the  government.  0PM 
further  states  that  despite  the  dicta  in  footnote  17,  travel  and 
per  diem  are  outside  the  scope  of  bargaining  under  the  CSRA  and 
agencies  may  not  even  elect  to  bargain  on  this  subject  without  the 
request  of  the  agency  head  and  the  approval  of  the  Comp.  Gen. 

The  FLRA,  however,  has  rejected  0PM' s  position  and  held  that 
travel  and  per  diem  expenses  for  union  negotiators  is  a  mandatory 
topic  of  bargaining.  NTEU  and  Customs  Service.  21  FLRA  6  (1986) . 
This  position  was  sustained  by  the  D.C.  Cir.  in  U.S.  Customs 
Service  v.  FLRA.  836  F.2d  1381  (D.C.  Cir.  1988). 

However,  the  D.C.  Cir.  held  that  the  FLRA's  regulatory  grant 
of  travel  and  per  diem  contained  in  the  rules  of  the  FLRA,  5  C.F.R. 
§  2429.13,  exceeded  their  authority.  The  court  held  that  the 
Authority's  reliance  on  section  5  U.S.C.  §  7131(c)  was  misplaced. 
The  FLRA  could  not  require  the  agency  to  pay  travel  and  per  diem 
for  a  witness  called  by  the  authority  at  a  hearing.  Air  Force  v. 
FLRA.  877  F.2d  1036  (D.C.  Cir.  1989). 


3-19 


3-2.  8oop«  Of  Bargaining. 

There  has  been  substantial  resistance  to  negotiation  of 

collective  bargaining  agreenents  by  public  enployees. 

President  Franklin  D.  Roosevelt  declared: 

All  govemaent  enployees  should  realize  that  the  process 
of  collective  bargaining,  as  usually  understood,  cannot 
be  tremsplanted  into  the  public  service.  It  has  its 
distinct  and  insurmounteJale  linitations  when  applied  to 
public  personnel  nanagenent.  The  very  nature  and 
purposes  of  govemnent  make  it  impossible  for 
administrative  officials  to  represent  fully  or  to  bind 
the  employer  in  mutual  discussion  with  government 
employee  organizations.  The  ^ployer  is  the  whole  people 
who  speak  by  means  of  laws  enacted  by  their 
representatives  in  Congress.  Accordingly,  administrative 
officials  emd  employees  alike  are  governed  and  guided, 
emd  in  many  cases,  restricted,  by  laws  which  establish 
policies,  procedures,  or  rules  in  personnel  matters,  see 
Rosenman,  The  Public  Papers  and  Addresses  of  Franklin  D. 
Roosevelt.  1937.  Vol.  1,  p.  325  (1941). 


President  Roosevelt  felt  collective  bargaining  had 
no  place  in  the  public  sector.  Although  collective 
bargaining  does  t2Uce  place,  it  is  restricted  because  it 
is  recognized  that  public  employees  provide  essential 
services  and  that  there  should  be  no  bargaining  over 
matters  which  go  to  the  heart  of  providing  these 
services . 

Management  is  required  to  bargain  only  over 
conditions  of  employment.  They  are  defined  in  section 
7103(a) (14) : 

conditions  of  employment  means  personnel 
policies,  practices,  and  matters,  whether 
est^Q}lished  by  rule,  regulations,  or 
otherwise,  affecting  working  conditions.  .  .  . 

There  are  certain  conditions  of  employment  which 
management  may  not  negotiate.  These  are  known  generally 
as  "management  rights."  Section  7106(a)  defines  some  of 
the  management  rights  as  prohibited  subjects  of 
bargaining: 

(1)  to  determine  the  mission,  budget, 
organization,  nximber  of  employees,  and 
internal  security  practices  of  the  agency;  and 

(2)  in  accordance  with  applicable  laws — 

(A)  to  hire,  assign,  direct, 
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layoff,  and  retain  enployees  in  the  agency,  or 
to  suspend,  remove,  reduce  in  grade  or  pay,  or 
take  other  disciplinary  action  against  such 
employees ; 

(B)  to  assign  work,  to  make 
determinations  with  respect  to  contracting 
out,  and  to  determine  the  personnel  by  which 
agency  operations  shall  be  conducted; 

(C)  with  respect  to  filling 
positions,  to  make  selections  for  appointments 
from — 


(i)  euiong  properly  ranked  and 
certified  candidates  for  promotion;  or 

(ii)  any  other  appropriate 

source;  and 

(0)  to  take  whatever  actions  isay  be 
necessary  to  carry  out  the  agency  mission 
during  emerger:cies. 


Management  has  no  authority  to  negotiate  the  2dx>ve  areas  and  if  a 
provision  in  the  agreement  deals  with  them,  it  will  be  given  no 
effect,  regardless  of  when  discovered. 


Section  7106(b) <1)  further  narrows  the  boundaries  of 
collective  bargaining  by  enumerating  several  areas  which  management 
may  choose  to  negotiate  or  may  decline  to  negotiate.  it  is 


management ' s  discretion . 


These  pennissive/optional  areas  are: 


On  the  niimbers,  types,  and  grades  of  employees  or 
positions  assigned  to  any  organization  subdivision,  work 
project,  or  tour  of  duty,  or  on  the  technology,  methods, 
euid  means  of  performing  work; 

Finally,  sections  7106(b)(2)  emd  (3)  provide  that  the  express 
exclusion  from  negotiations  of  the  2d>ove  matters  does  not  excuse 
agencies  from  negotiating  procedures  which  management  officials 
will  observe  in  exercising  any  authority  reserved  to  them  under  the 
Statute,  or  appropriate  arrangements  for  employees  adversely 
affected  by  the  exercise  of  any  such  authority.  This  is  known  as 
impact  and  implementation  bargaining. 


Title  VII  often  leaves  the  scope  of  bargaining  unclear,  so 
negotieUsility  disputes  arise.  If  management  declares  the  proposal 
nonnegotiable,  the  exclusive  representative  may  file  an  unfair 
ledaor  practice  for  failure  to  bargain  in  good  faith.  As  an 
alternative  to  filing  an  unfair  ledsor  practice,  the  exclusive 
representative  may  appeal  management's  nonnegotiability  declaration 
to  the  Authority,  asking  for  a  negotiedaility  determination.  This 
latter  procedure  is  preferred.  If  the  complainant  should  choose 
the  wrong  procedure,  negoti2d)ility  determination  vs.  unfair  Icdsor 
practice,  the  Authority  will  refuse  jurisdiction  and  direct  the 


complainant  to  the  proper  fozxua. 


See  0PM.  6  FLRA  44  (1981). 
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The  rules  for  negotiability  determinations  (located  at  5 
C.F.R.  Part  2424),  which  reflect  the  language  of  the  statute  and 
the  underlying  intent  of  Congress,  provide  that  an  exclusive 
representative  must  first  request,  in  writing,  an  agency  allegation 
whether  the  duty  to  bargain  extends  to  the  matter  proposed  to  be 
bargained.  Within  15  days  after  service  of  the  agency's  written 
allegation  on  the  exclusive  representative,  the  exclusive 
representative  must  file  its  petition  for  review  with  the 
Authority.  The  15-day  time  limit  is  strictly  adhered  to.  (See 
Arkansas  Air  National  Guard.  6  FLRA  476  (1981).)  The  rules  also 
provide  that  the  exclusive  representative  may  file  its  petition  for 
review  without  a  written  agency  allegation  in  the  situation  where 
the  agency  has  not  served  its  written  allegation  on  the  exclusive 
representative  within  ten  days  of  receipt  of  the  written  request 
for  such  allegation.  Similarly,  the  union  may  properly  consider 
an  vinrequested  written  contention  from  the  activity  that  a  proposal 
is  nonnegotiaible,  to  be  an  allegation  of  nonnegotiability  for  the 
purpose  of  appeal  to  the  Authority  under  5  C.F.R.  §  2424.3,  NTEU 
and  IRS.  Kansas  Citv.  10  FLRA  562  (1982)  .  In  either  situation, 
the  agency  head  has  30  days  from  receipt  of  the  petition  for  review 
to  file  with  the  Authority  a  full  and  detailed  statement  of  the 
agency's  position  on  the  matter,  within  15  days  of  receipt  of  the 
agency's  statement  of  position,  the  exclusive  representative  must 
file  a  response  with  the  Authority.  Subject  to  the  aforementioned 
requirements,  the  Authority  will  expedite  negoticdaility  proceedings 
to  the  extent  practicable  and  issue  a  written  decision  with 
specific  reasons  at  the  earliest  practicable  date. 

If  there  is  no  dispute  as  to  the  negotiability  of  the 
proposal,  but  the  parties  cannot  reach  agreement,  impasse 
orocedures  are  utiliz^.  These  are  discussed  in  Chapter  4. 


The  duty  to  negotiate  is  continuous  and  does  not  end  when  the 
collective  bargaining  agreement  (CBA)  is  signed.  If  management 
desires  to  change  a  provision  of  the  CBA,  the  xinion's  consent  is 
required.  If  a  decision  is  to  be  made  which  falls  within  the  scope 
of  the  bargaining  but  is  not  addressed  in  the  agreement,  the  union 
must  be  given  notice  and  an  opportunity  to  negotiate.  If  the  union 
indicates  its  does  not  desire  to  negotiate  the  matter  or  fails  to 
respond  within  a  reasonable  time,  management  may  implement  the 
decision.  If  the  union  desires  to  negotiate  the  matter,  there  must 
be  agreement  or  negotiation  to  impasse  must  result. 

When  a  proposal  or  decision  deals  with  an  area  which  appears 
to  be  nonnegotiable  but  is  not  obviously  so,  the  labor  counselor 
will  be  expected  to  render  a  legal  opinion  as  to  its  negotiability. 
He  should  consult  Title  VII,  and  decisions  of  the  FLRC,  FLRA,  and 
A/SLMR  to  determine  if  the  issue  has  been  addressed  and  a  precedent 
exists,  realizing  that  these  decisions  are  very  much  fact  specific. 


The  following  cases  and  materials  consider  the  subject-matter 
scope  of  collective  bargaining  in  the  Federal  sector.  What  the 
parties  must  do  to  fulfill  their  obligation  to  negotiate  will  be 
considered  in  an  imfair  labor  practice  context  in  Chapter  Five. 
In  deciding  negotiability  cases,  the  Authority  looks  to  the  express 
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temu  of  the  CSRA,  its  legislative  history,  its  prior  decisions 
and,  most  importantly,  to  the  facts  of  the  case. 


3-3.  Vegotlability  of  Particular  Subjects. 

a.  Conditions  of  Employment. 

As  previously  discussed,  management  need  only  negotiate 
conditions  of  employment  affecting  bargaining  unit  employees  to  the 
extent  consistent  with  Federal  law,  government -wide  regulations, 
and  agency  regulations  for  which  a  compelling  need  exists.  The 
labor  counselor's  first  inquiry  should  be  whether  or  not  the 
proposal  has  a  direct  and  substantial  impact  on  a  condition  of 
employment.  If  it  does  not,  the  matter  need  not  be  negotiated. 
Of  course,  management  may  negotiate  the  matter  if  it  so  desires 
provided  it  is  not  a  section  7106(a)  prohibited  subject  of 
bargaining  (discussed  infra) .  The  following  case  is  illustrative 
of  a  matter  which  does  not  have  a  substantial  and  direct  impact  on 
conditions  of  employment. 


DVZTEO  STATES  AIS  TOSCE, 

27S0S  AIB  BASE  WIEQ  HEADQUABTEBS , 
AIB  POBCE  LOOISTZCS  COMEAMD, 
EBIOHT-PATTEBSOE  AZB  POBCE  BASE,  OHIO 


AMEBICAE  PEDEBATZOE  OP  60VEBEMENT 
EMPLOYEES,  LOCAL  1138,  APL-CIO 

16  PLBA  335  (1984) 


DECISION 

Statement  of  the  Case 

This  is  a  proceeding  under  the  Federal  Service 
Labor-Management  Relations  Statute,  Chapter  71  of  Title 
5  of  the  U.S.  Code,  5  U.S.C.  §  7101,  et  sea. 

Upon  an  unfair  labor  practice  charge  filed  by  the 
American  Federation  of  Government  Employees,  Local  1138, 
AFL-CIO  (the  Union  herein),  on  October  13,  1981  against 
the  United  States  Air  Force,  270th  Air  Base  Wing 
Headquarters,  Air  Force  Logistics  Command,  Wright- 
Patterson  Air  Force  Base,  Ohio  (Respondent  herein) ,  the 
General  Counsel  of  the  Authority,  by  the  Regional 
Director  for  Region  5,  issued  a  Complaint  and  Notice  of 
Hearing  alleging  Respondent  refused  to  negotiate  with  the 
Union  regarding  procedures  for  the  use  and  impact  and 
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inplementation  of  a  new  health  club  at  Respondent's 
facility.  .  .  . 


Findings  of  Fact 

At  all  time  material  herein  the  Union  has  been  the 
exclusive  collective  bargaining  representative  of 
approximately  4,700  of  Respondent's  employees  located  at 
Wright-Patterson  Air  Force  Base.  For  many  years 
Respondent  has  operated  the  AFLC  Health  Club  located  on 
the  Base  in  Building  262.^  This  recreational  facility  is 
a  nonappropriated  fund  instrumentality  and  managed  by 
Respondent's  Morale,  Welfare  and  Recreation  Division. 
Its  operation  is  controlled  by  various  Air  Force 
regulations  including  AFR  215-1.  The  Air  Force  sponsors 
such  progrzuns  as  the  Health  Club  to  provide  a  wide 
variety  of  off-duty  leisure  time  activities  to  military 
and  civilian  personnel  for  recreation,  morale  and  welfare 
purposes,  the  goal  being  to  produce  a  "better  employee" 
in  the  case  of  civilians.  Under  the  current  AFR  215- 
1,^  priority  for  program  eligibility  and  use  is  given 
first  to  active  and  retired  military  personnel  and  then 
to  Department  of  Defense  civilian  employees  assigned  to 
the  Base.  Thus,  if  membership  vacancies  in  the  Health 
Club  were  still  availeJDle  after  military  personnel  were 
accommodated,  civilians  would  then  be  allowed  to  join. 

From  the  time  of  its  inception  until  approximately 
1970  the  Health  Club  was  opened  only  to  male  military 
personnel.  Around  1970  membership  was  opened  to  higher 
graded  male  civilian  employees,  and  around  1978  lower 
graded  male  civilian  employees  were  allowed  to  join.  In 
the  spring  of  1980  employees  petitioned  to  have  the 
Health  Club  opened  to  females  as  well  as  males.  Based 
upon  this  expression  of  interest  Colonel  Rigney,  the  Base 
Commander,  decided  to  construct  a  new  Health  Club  which 
would  be  utilized  by  both  men  and  women.  The  new 
facility  was  to  be  located  approximately  50  yards  down 
a  hall  from  the  existing  Health  Club  in  the  same 
building.  After  f\inding  was  arranged,  planning  commenced 
and  construction  was  scheduled  to  begin  in  February  1981 
and  completed  in  Nay  of  that  year.  The  project  was 
delayed  for  various  reasons  and  the  construction  contract 
was  ultimately  awarded  in  April  1981.  Construction  began 
in  mid  June  1981  and  it  was  estimated  that  the  new  Health 
Club  would  be  completed  the  following  September. 


^  Several  other  similar  clubs  are  located  on  the  Base,  none  of  which 
are  concerned  herein. 

^  It  is  xindisclosed  whether  the  same  regulation  was  in  effect  since 
the  Health  Club  was  first  opened. 
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Nezmwhile,  by  letter  dated  February  24,  1981,  the 
Union  notified  Colonel  Rigney  that  although  it  was  aware 
facilities  for  females  were  planned  for  a  target 
completion  date  of  May,  nevertheless,  the  seuae  privileges 
accorded  male  employees  should  imm^iately  be  provided 
to  female  employees  with  regard  to  using  the  existing 
Health  Club.  The  Union  requested  a  meeting  "to  promptly 
end  this  matter  of  discrimination  against  .  .  .  female 
employees . " 

Colonel  Rigney  met  with  the  Union  on  March  13,  1981. 
The  Union  suggest^  that  the  facility  be  availed>le  for 
use  to  women  on  a  rotating  basis  with  men . ^  Colonel 
Rigney  declined  to  accept  the  Union's  suggestion  due  to 
"Inadequate  sanitary  provisions"  and  notified  the  Union 
that  the  new  Health  Club  was  expected  to  be  completed  by 
the  end  of  June  at  which  time  men  and  women  would  have 
equal  Health  Club  access.  Thereupon,  on  April  6,  1981 
the  Union  filed  a  grievance  under  the  parties'  collective 
bargaining  agreement  concerning  Respondent's  refusal  to 
provide  female  employees  with  immediate  access  to  the 
Health  Club.  The  grievance  on  that  issue  was  denied  and 
the  grlevemce  is  still  unresolved.^ 

Construction  of  the  new  Health  Cltib  began  in  Jxine 
1981.  The  Union  observed  its  progress  and,  pursuant  to 
a  request  under  the  Freedom  of  Information  Act,  received 
blue  prints  of  its  layout.  In  September  1981  it  was 
apparent  that  construction  on  the  Health  Club  was  nearing 
completion.  By  letter  dated  September  24  the  Union 
demanded  that  Respondent  "...  bargain  on  the  procedures 
for  using  the  facilities  2uid  on  appropriate  equipment  for 
a  co-ed  facility."®  By  this  date  construction  on  the 
Health  Club  was  approximately  93  percent  complete. 

In  a  letter  to  the  Union  dated  September  30,  1981 
Respondent  refused  to  bargain  with  the  Union  contending 
that  the  request  to  bargain  was  "untimely  filed." 
Respondent's  letter  of  refusal  indicated  that  its 
decision  to  construct  the  new  Health  Club  had  already 
been  implemented  and  fuirther  stated:  "Since  you  were 
aware  of  management's  plans  and  did  not  request 
bargaining  during  the  months  prior  to  the  commencement 
of  construction,  you  have  constructively  waived  your 
right  to  bargain."  The  letter  concluded  by  informing  the 


®  The  Health  Club  at  the  time  had  only  shower,  locker,  and  sanitary 
facilities  available  for  men. 

*  Matters  concerning  the  grievance  are  not  material  to  a  resolution 
of  the  issues  herein. 

®  It  was  the  practice  of  the  Union  to  first  submit  a  general  request 
to  bargain  which  was  then  followed  by  specific  proposals. 
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Union:  "Any  coanents  your  local  would  wish  to  present 
will  be  considered.  However,  it  is  too  late  to  change 
management's  plans  now." 

Construction  of  the  Health  Club  was  completed  on 
October  8,  isai  and  the  club  officially  opened  on  October 
26.  The  facility  has  separate  locker,  shower,  and  sauna 
rooms  for  males  and  females,  and  a  common  exercise  room 
containing  various  equipment  including  a  Universal 
machine  and  an  exercise  bicycle.^  The  Health  Club 
currently  has  65  female  members  and  185  male  members,  40 
to  50  percent  of  whom  are  civilian  employees,  and  locker 
accommodations  for  110  females  and  216  males.  The  rules 
governing  the  operation  of  the  facility,  including  the 
four  dollar  a  month  membership  fee,  are  the  same  as  those 
which  were  in  effect  for  the  old  club  when  it  was  in 
existence.  The  facility  remains  open  24  hours  a  day 
although  the  vast  majority  of  its  use  occurs  during  lunch 
hours . 

Covinsel  for  the  General  Counsel  called  two  employee 
witnesses  to  testify  regarding  use  and  benefits  from 
their  Health  Club  membership.  One  witness  testified  the 
visited  the  facility  one  to  two  days  a  week  during  her 
lunch  hour,  at  which  time  she  would  run  in  place,  use  the 
exercise  equipment,  sauna,  and  shower.  She  testified 
that  she  felt  more  "alert"  during  the  afternoon  on  the 
days  she  frequented  the  club.  Membership  in  private,  off 
Base  health  clubs  is  available  but  substantially  more 
expensive  and  located  where  use  during  lunch  hours  would 
not  be  feasible. 

The  second  witness  testified  he  has  been  a  member 
of  both  the  prior  Health  Club  and  the  new  facility  for 
a  total  of  approximately  three  years.  He  uses  the  Health 
Club  an  average  of  three  days  a  week  in  connection  with 
a  running  progreun  usually  engaged  in  after  work.  He  uses 
the  facility  to  change  his  clothing  and  perform  some 
calisthenics.  Thereafter,  he  leaves  the  building  and 
runs  three  to  ten  miles  after  which  he  returns  to  the 
Health  Cl\ib,  performs  more  calisthenics,  showers,  changes 
back  to  street  clothes  and  goes  home.  This  witness  has 
been  running  for  cUaout  five  years  and  testified  that 
since  he  began  running  he  feels  "better",  has  more  energy 
and  stamina,  and  is  more  alert.  In  addition,  his  blood 
pressure  has  improved  svibstantially.  He  further 
testified  that  due  to  the  convenience  and  safety  in 
carrying  out  his  running  program  on  the  Base,  the  Health 
Club  offered  a  distinct  advantage  to  him.  However,  even 
in  the  edssence  of  the  Health  Club  facilities  he  would 
nevertheless  continue  his  running  program. 


^  The  new  club  uses  virtually  the  seune  equipment  as  that  found  in 
the  old  club  except  for  "one  or  two"  new  replacement  pieces. 
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Discussion  and  Conclusions 


Respondent  contends  that  the  Union's  request  to 
bargain  was  untimely  and,  in  any  event.  Respondent  was 
not  required  to  bargain  on  matters  concerning  the  Health 
Club  since  such  matters  are  not  "conditions  of 
employment"  within  the  meaning  of  the  Statute.^ 

I  reject  Respondent's  contention  that  the  Union 
bargaining  request  of  September  24,  1981  was  untimely. 
Granted,  the  Union  perhaps  made  its  bargaining  demand 
rather  "late  in  the  day"  to  obligate  Respondent  to 
negotiate  on  the  full  scope  of  matters  which  would 
otherwise  be  bargainedsle  had  the  demand  been  made 
earlier.^  However,  the  request,  following  the  usual 
practice,  was  non-specific,  merely  requesting  bargaining 
on  "procedures  for  using  the  facilities  and  on 
appropriate  equipment  ..."  Accordingly,  Respondent 
could  not  have  known  if  the  Union  would  have  submitted 
proposals  which  would  encompass  matters  too  far  committed 
to  permit  deviation  or  would  have  somehow  impermissibly 
delayed  the  opening  of  the  Health  Clvib.  The  Health  Club 
did  not  formally  open  until  a  month  after  the  Union's 
demand. 

In  my  view  Respondent  was  obliged  to  negotiate  with 
the  Union  to  whatever  extent  discretion  to  act  remained 
at  the  time  of  the  demand.^  Indeed,  the  Union,  if 
afforded  the  opportimlty,  might  well  have  made  proposals 
which  were  easily  accommodated  and  mutually  beneficial 
to  all  concerned.  However,  Respondent  never  provided 
itself  with  the  opportimlty  to  make  such  judgments.  In 
these  circumstances  I  conclude  the  Union's  bargaining 
request  of  September  24,  1981  was  not  untimely. 

Turning  now  to  Respondent ' s  contention  that  the 
Health  Cliib  did  not  constitute  a  "condition  of 


’^  action  7103(a)  (14)  of  the  Statute  provides:  "(14)  'conditions 
of  employment'  means  personnel  policies,  practices,  and  matters, 
whether  established  by  rule,  regulation,  or  otherwise,  affecting 
working  conditions  ..." 

®  See  generally  Division  of  Military  and  Naval  Affairs.  State  of 
New  York.  Albany.  New  York.  8  FLRA  307  at  320  (1982) . 

®  Cf.  Internal  Revenue  Service.  Chicago.  Illinois.  9  FLRA  648 
(1982) . 

I  also  conclude  that  Respondent's  statement  that  any  comments 
the  Union  presented  would  be  considered  did  not,  in  the 
circumstances  herein,  indicate  an  offer  to  bargain  as  required  by 
the  Statute. 
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eaployaent*  under  the  Statute,  Respondent  relies 
prlearily  upon  the  decision  of  the  Authority  In 
international  Association  of  Fire  Fighters.  AFL-CIO.  CLC. 
Local  F-116  and  Department  of  the  Air  Force.  Vandenbera 
Air  Force  Base.  California.  7  FLRA  123  (1981) .  That  case 
involved  a  negot  120311  Ity  detenlnation  of  a  union 
proposal  to  grant  off-duty  personnel  and  their  dependents 
hunting  zmd  fishing  recreation  rights  on  Vandenberg  Air 
Force  Base.  In  declaring  the  Union's  proposal  to  be  not 
within  the  duty  to  bargain  under  the  Statute,  the 
Authority  held: 

"On  Its  face,  the  disputed  proposal  In 
the  present  case  does  not  concern  personnel 
policies,  practices,  or  matters  affecting 
working  conditions  of  unit  employees. 
Similarly,  as  to  the  effect  of  the  proposal, 
no  relationship  between  the  recreational 
activities  of  off-duty  employees  and  their 
dependents  and  employment  as  firefighters  at 
the  Base  Is  adverted  to  by  the  Union  or  Is 
otherwise  apparent.  That  Is,  nothing  In  the 
proposal  Itself  or  elsewhere  in  the  record 
before  the  Authority  indicates  that  allowing 
employees  2md  their  dependents  to  hunt  and 
fish  at  the  Base  would  relate  to  conditions  of 
employment.  In  particular,  the  Union  has  not 
provided  the  Authority  with  any  explanation  as 
to  the  intent  of  the  proposal  which  would 
support  a  finding  that  such  relationship 
exists . 

"Therefore,  in  the  absence  of  any 
demonstration  in  the  record  of  a  direct 
relationship  between  the  Union's  proposal  and 
unit  employees'  work  situations  or  employment 
relationships,  the  Authority  must  find  that 
the  proposal  does  not  concern  matters  which 
are  'conditions  of  employment'  within  the 
meeuiing  of  section  7103 (a) (14)  of  the  Statute" 
(Footnote?'  omitted) . 

The  General  Counsel  contends  that  matters  concerning 
the  Health  Club  are  negotiable,  relying  In  substantial 
part  upon  the  Authority  s  decision  in  American  Federation 
of  Government  Employees.  AFL-CIO  and  Air  Force  Logistics 
rnmmand.  Wrlaht-Patterson  Air  Force  Base.  Ohio.  2  FLRA 
604  (1980).  In  that  case  the  Authority  held  negotiable 
a  union's  proposal  that  the  employer  provide  space  and 
facilities  for  self  supporting  day  care  facilities, 
operated  by  the  union  and  aval?.2U3le  to  all  Base 
employees.  In  so  finding,  the  Authority  stated: 

"...  the  availw^  .•]  f  iy  of  day  care  facilities 
affects  the  work  situation  and  employment 
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relationship  in  a  variety  of  significant  ways. 

For  example,  the  existence  and  availability  of 
such  facilities  can  be  determinative  of 
whether  an  individual  will  be  able  to  accept 
a  job  with  an  employer  and  of  whether  an 
employee  will  be  edsle  to  continue  employment 
with  an  employer.  Thus,  in  addition  to  being 
an  asset  to  managoaent  in  recruiting  and 
keeping  a  stable  workforce,  such  facilities 
cem  be  a  decisive  factor  in  the  maintenance  by 
unit  m^loyees  of  an  employment  relationship. 
Furtheinaore,  problems  with  child  care 
arrangements  can  result  in  employee  tardiness 
and  edasenteeism.  Thus,  they  have  a 
detrimental  effect  on  employee  use  of  leave 
and  on  employee  productivity,  resulting  in 
lowered  morale  and  lessened  2Jaility  to  perform 
satisfactorily  in  relation  to  est2d}lished 
expectations.  It  is  also  noted  that,  because 
of  the  Increased  number  of  feunilies  in  which 
both  parents  work,  as  well  as  the  necessity 
for  single  parents  to  work,  the  slgnificzmce 
of  day  care  facilities  to  the  employment 
relationship  has  increased  over  recent  years. 

"For  the  foregoing  reasons,  it  is  concluded 
that  use  of  agency  space  for  day  care 
facilities  is  a  condition  of  employment.  It 
is  directly  related  to  the  personnel  policies, 
practices  and  matters  affecting  working 
conditions  of  unit  employees  and  is  within  the 
scope  of  bargaining  under  .  .  .  the  Statute" 
(Footnotes  omitted) . 

Thus,  the  General  Counsel  takes  the  position  that 
the  facts  of  the  case  herein  support  a  finding  of  a 
"direct  relationship"  between  the  Health  Club  euid  matters 
affecting  working  conditions  and  Respondent  argues  that 
the  facts  herein  do  not  establish  the  requisite  "direct 
relationship"  to  support  a  finding  of  a  condition  of 
employment,  without  which  there  is  no  obligation  to 
bargain. 

In  my  view  the  Health  Club  is  more  closely 
identifieUsle  with  hunting  and  fishing  recreation  rights 
them  with  day  care  facilities.  Both  are  primarily 
recreational  in  nature  and,  as  with  hunting  and  fishing 
facilities,  the  Health  Club  does  not,  "on  its  face", 
concern  personnel  policies,  practices,  or  matters 
affecting  working  conditions.  Nor  is  there  "otherwise 
apparent"  emy  relationship  between  the  health  club 
activities  of  off-duty  employees  and  employment  that  was 
not  "otherwise  apparent"  in  the  Vandenbera  case.  In  both 
cases  it  is  obvious  employees  would  receive  something  of 
monetary  value  and  convenience  in  being  accorded 
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recreational  rights  from  the  employer.  In  both  cases  it 
is  obvious  that  improved  morale  and  perhaps  benefits  to 
employees'  mental  and/or  physical  well  being,  normally 
associated  with  recreational  pursuits  in  general,  would 
inure.  The  differences  between  health  cl\ib  rights  and 
the  hiinting  and  fishing  rights  seems  to  be  primarily  in 
the  Indoor  verses  outdoor  nature  of  the  activity;  a  more 
physical  verses  a  more  sedentary  activity;  and  the 
availability  of  one  form  of  recreation  during  l\inch  hours 
as  opposed  to  use  before  and  after  work  and  days  off. 

The  stemdaid  used  by  the  Authority  in  the  cases 
cited  herein  in  determining  whether  an  activity  is  a 
condition  of  employment  is  whether  there  is  a  "direct 
relationship"  between  the  activity  being  considered  and 
unit  employees '  work  situations  or  employment 
relationships.  I  find  no  such  "direct  relationship" 
within  the  meaning  of  the  Authority's  decisions  in  this 
area  exists  in  the  case  herein.  Even  if  some 
relationship  may  exist,  it  will  not  suffice  to  ested)lish 
a  duty  to  bargain  on  the  matter  if  that  relationship  is 
merely  remote  euid  speculative.^^  Accordingly,  although 
the  use  of  the  Health  Cltib  is  an  incident  of  employment 
in  that  it  arises  out  of  the  employment  relationship  and 
bestows  some  benefit  to  the  employer  and  employees,  I  eun 
constrained  to  conclude  that  the  matter  of  the  Health 
Club  herein  does  not  constitute  a  condition  of  employment 
within  the  meaning  of  the  statute. 

One  difference  between  the  Vandenbera  case  and  the 
case  herein  is  in  Vandenbera  employees  had  apparently 
never  been  permitted  hunting  and  fishing  privileges, 
while  in  the  case  herein  some  employees  have  used 
Respondent's  health  club  facilities  for  a  number  of  years 
and  continue  to  do  so.  However,  I  do  not  find  this 
difference  to  be  controlling. 

Under  Executive  Order  11491,  as  amended,  it  had  been 
long  held  that  the  obligation  to  bargain  on  matters 
affecting  working  conditions  under  section  11(a)  of  the 
Order  was  Intended  to  encompass  only  those  matters  which 
"materially  affect,  and  have  a  substantial  impact  on 
personnel  policies,  practices,  and  general  working 
conditions That  approach  was  followed  regardless  of 


National  Association  of  Air  Traffic  Specialists  and  Department 
of  Transportation.  Federal  Aviation  Administration.  6  FLRA  588  at 
593  (1981). 

Department  of  Defense.  Air  National  Guard.  Texas  Air  National 
Guard.  Camp  Mabry.  Austin  Texas.  6  A/SLMR  591  (1976) . 
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whether  a  imllateral  change  of  a  practice  occurred'^  or 
whether  the  employer  had  iinilaterally  est2d)lished  a 
practice.  The  Authority  adopted  this  "substantial 
impact"  rule  in  Office  of  Program  operations.  Field 
Operations.  Social  Security  Administration.  San  Francisco 
Region .  5  FLRA  333  (1981),  a  case  arising  under  the 
Statute.  Since  I  perceive  no  significant  difference 
between  the  aforementioned  "direct  relationship"  test  and 
the  "substantial  Impact"  rule  as  applied  to  the  instant 
case,  I  conclude  that  the  status  of  employee  use  of  the 
Health  Club  herein  is  not  reason  to  depart  from  my  prior 
conclusion  that  the  laatter  of  the  Health  Club  does  not 
constitute  a  condition  of  employment  within  the  meaning 
of  the  Statute. 

Therefore,  in  view  of  the  entire  foregoing  it  is 
recommended  that  the  Federal  Service  Ledger  Relations 
Authority  issue  the  following  Order  pursuant  to  5  C.F.R. 
2424.29(C) : 


ORDER 

IT  IS  HEREBY  ORDERED  that  the  Complaint  in  Case  No. 
5-CA*‘20017  be,  emd  hereby  is,  dismissed. 


■OTSs  The  FLRA,  in  two  recent  decisions,  has  set  out  its 
definition  of  "conditions  of  employment"  in  AFGE  and  VA.  41  FLRA 
73  (1991) ,  and  VA  Medical  Center.  Leavenworth.  Kansas.  40  FLRA  592 
(1991) . 


b.  Hegotiatlag  Matters  Which  Are  Contrary  to 
Statute— Management  Bights— Prohibited  Subjects  (proposals  which 
are  not  negotiable).  Section  7106(a). 

A  union  proposal  which  is  contrary  to  a  statute  is 
nonnegotiable .  Management  has  no  discretion  to  change  the  statute. 
Exeuaples  include: 

In  Fort  Shafter.  Hawaii.  1  FLRA  563  (1979),  the 
Authority  held  that  an  agency  shop  proposal  comes  into 
conflict  with  5  U.S.C.  §  7102,  which  assures  employees 
the  right  to  form,  join,  or  assist  any  labor 
organization,  or  to  refrain  from  any  such  activity. 


2^. ;  Social  Security  Administration.  Bureau  of  Hearings  and 
Appeals.  2  FLRA  238  (1979). 

Department  of  the  Naw.  Naval  Commimication  Area.  Master  Station 
Eastpac.  Honolulu.  8  A/SLMR  504  (1978). 
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Official  time  to  prepare  for  "interface"  activities 
does  not  constitute  "internal  union  business,"  and 
conflict  with  5  U.S.C.  §  7131(b),  the  Authority  held  in 
Mather  AFB  and  ARRACOM.  3  FLRA  304  and  316  (1980), 
respectively.  Consequently,  proposals  dealing  with 
official  time  for  preparing  for  negotiations,  impasse 
proceedings,  and  counterproposals,  are  negoti2d>le  matters 
uiKler  section  7131(d). 

In  VA.  Minneapolis  and  Farmers  Home  Administration. 
3  FLRA  310  and  320  (1980),  respectively,  the  Authority 
held  that  there  was  no  requirement  to  expressly  exclude 
from  negotiated  grievance  procedures  matters  which,  under 
provisions  of  law,  may  not  be  grieved  under  such 
procedures . 

[S]ectlon  7121  .  .  .  already  provides  that 
negotiated  grievance  procedures  cover,  at  a 
maximum,  matters  which  under  the  provisions  of 
law  could  be  submitted  to  the  procedures. 

A  union  proposal  to  require  an  agency  to  waive 
collection  of  Interest  and  penalties  on  debts  owed  the 
government  was  held  nonnegotiedsle  in  NFFE  and  Engineer 
District.  Kansas  City.  21  FLRA  101  (1986) .  The  FLRA 
determined  that  the  Federal  Debt  Collection  Act  of  1982 
required  such  collections  and  did  not  grant  agencies  such 
discretionary  authority. 


Most  of  the  proposals  which  are  contrary  to  a  statute  are 
contraiy  to  the  memagement  rights  provisions  of  §  7106,  CSRA.  They 
are  those  subjects  which  Congress  has  decreed  will  not  be 
negotiated  because  they  go  to  the  heart  of  managing  effectively  and 
efficiently.  OPN  has  published  policy  guidance  for  agency 
management  ediout  the  extent  to  which  various  issues  are,  or  should 
be,  subject  to  negotiation.  See  FPM  Bulletin  990-47,  July  28, 
1983,  SUBJECT:  Management  Rights,  Consultation  and  Scope  of 
Bargaining  Policy  in  Ledsor-Nanagement  Relations.  Some  unions 
alleged  this  guidance  was  an  attempt  by  OPN  to  usurp  the  authority 
of  the  FLRA  with  regard  to  negotiedjility  issues.  0PM 's  right  to 
advise  agencies  in  this  area  has  been  upheld.  NTEU  v .  Devine .  587 
F.  Supp.  960  (D.D.C.  1984);  aff 'd.  751  F.2d  1424  (D.C.  Cir.  1984). 

1.  Mission.  Budget.  Oraanizatiop -  Mnmber  of  Employees, 
and  Agency  Internal  Security  Practices.  Section  7106(a)(1). 


(a)  Mission.  "[T]he  mission  of  the  agency,"  the 
Authority  said  in  the  Air  Force  Logistics  Command  (hereinafter 
AFLC)  case,  2  FLRA  603  (1980) ,  are  "those  particular  objectives 
which  the  agency  was  established  to  accomplish."  The  mission  of 
the  Air  Force  Logistics  Command,  for  exeunple,  is  the  providing  "of 
logistical  support  to  the  Air  Force."  Not  all  of  any  agency's 
progreuBS  are  part  of  its  mission.  An  EEO  progreun  was  held  not  to 
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be  directly  or  integrally  related  to  the  mission  of  the  Air  Force 
Logistics  Command.  See  also  West  Point  Teacher's  Assoc,  v.  FLRA. 
855  72d.  236  (2d.  Cir.  1988);  where  court  held  negotiations  over 
school  calendar  Interferes  with  management '  s  right  to  determine  its 
mission. 


(b)  Budget .  The  meaning  of  budget  is  not  defined 
in  Title  VII  nor  in  its  accompanying  reports  or  recommendations. 
In  the  AFLC  case,  the  agency  contended  that  a  proposal  requiring 
the  activity  to  provide  space  and  facilities  for  union-operated  day 
care  centers  interfered  with  the  agency's  right  to  determine  its 
budget.  In  rejecting  this  contention,  the  Authority  said  that  a 
proposal  does  not  infringe  on  em  agency's  right  to  determine  its 
budget  unless  (a)  the  proposal  expressly  prescribed  either  the 
programs  or  operations  the  agency  would  include  in  its  budget  or 
the  euBOunts  to  be  allocated  in  the  budget  for  the  progreums  or 
operations,  or  (b)  the  agency  "makes  a  substantial  demonstration 
that  an  increase  in  costs  is  significant  and  avoidable  and  not 
offset  by  compensating  benefits."  Department  of  the  Air  Force. 

AfP/  24  FLRA  377  (1986) ,  where  the  FLRA  discussed  in  detail 
the  two-prong  test  set  out  in  AFLC. 


AT  LOGISTICS  COMMAND,  WRIGBT-PATTBRSON  ATB,  OHIO 

2  FLRA  604  (1980) 

[The  Union  submitted  the  following  proposal : ] 


ARTICLE  36  DAY  CARE  FACILITIES 

The  employer  will  provide  adequate  space  and  facilities 
for  a  day  care  center  at  each  ALC.  The  union  agrees  to 
operate  the  day  care  center  in  a  fair  emd  equiteJsle 
manner.  The  use  of  the  facilities  to  be  availedsle  to  all 
base  employees  under  the  terms  and  conditions  of  the 
constitution  and  by-laws  of  such  facility.  The  day  care 
center  will  be  self-supporting,  exclusive  of  the  services 
and  facilities  provided  by  th«^  employer. 


The  agency  next  alleges  that  Union  Proposal  I  violates 
its  right  to  determine  its  budget  under  section 
7106(a) (1)  of  the  Statute  because  it  would  require  the 
agency  to  bear  the  cost  of  the  space  and  facilities 
provided  for  the  day  care  center.  The  underlying 
assumption  of  this  position  appears  to  be  that  a  proposal 
is  inconsistent  with  the  authoz  ity  of  the  agency  to 
determine  its  budget  within  the  meaning  of  section 
7106(a)  (1)  if  it  imposes  a  cost  upon  the  agency  which 
requires  the  expenditure  of  appropriated  agency  funds. 
Such  a  construction  of  the  Statute,  however,  could 
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preclude  negotiation  on  virtually  all  otherwise 
negotiable  proposals,  since,  to  one  extent  or  another, 
Bost  proposals  would  have  the  effect  of  imposing  costs 
upon  the  agency  which  would  require  the  expenditure  of 
appropriated  agency  funds.  Nothing  in  the  relevant 
legislative  history  indicates  that  Congress  intended  the 
right  of  Banageaent  to  determine  its  budget  to  be  so 
inclusive  as  to  negate  in  this  manner  the  obligation  to 
bargain. 

There  is  no  question  but  that  Congress  intended  that  any 
proposal  which  would  directly  infringe  on  the  exercise 
of  management  rights  under  section  7106  of  the  Statute 
would  be  barred  from  negotiation.^  Whether  a  proposal 
directly  affects  the  agency's  determination  of  its  budget 
depends  upon  the  definition  of  "budget*  as  used  in  the 
Statute.  The  Statute  and  legislative  history  do  not 
contain  such  a  definition.  In  the  ed)sence  of  a  clearly 
stated  legislative  intent,  it  is  appropriate  to  give  the 
term  its  common  or  dictionary  definition.^  As  defined  by 


®  See,  for  example,  the  statement  of  Congressman  Clay,  one  of  the 
proponents  of  the  "Udall  substitute,"  during  the  House  debate  on 
Title  VII  of  the  Civil  Service  Reform  Act  of  1978: 

Congressman  CLAY: 


The  Udall  sxibstitute  contains  a  management  rights  clause 
substemtially  enlarged  beyond  that  in  the  committee  print. 
An  importemt  element  in  our  agreeing  to  entrust  such  an 
expanded  management  rights  clause  to  the  hands  of  the  new 
Authority  is  the  example  of  the  protection  afforded  the 
collective  bargaining  process  by  conscientious  scrutiny  of 
management  claims  of  infringements  on  management  rights, 
especially  as  found  in  the  two  1978  decisions  above.  If  the 
new  Authority  is  faithful  to  these  interpretative  guidelines, 
the  ultimate  exercise  of  the  specified  managerial 
responsibility,  the  only  subject  exempted  from  the  bargaining 
obligation,  will  be  protected  and  the  general  obligation  to 
bargain  over  conditions  of  employment  will  be  unimpaired. 
However,  it  is  essential  that  only  those  proposals  that 
directly  and  integrally  go  to  the  specified  management  rights 
be  barred  from  the  negotiations.  [Emphasis  supplied.] 

124  CONG.  REC.  H9638  (daily  ed.  Sept.  13,  1978). 

See  also  the  statement  of  Congressman  Ford  of  Michigan,  124  CONG. 

REC.  H9649  (daily  ed.  Sept.  13,  1978). 

®  See  National  Treasury  Employees  Union  and  U.S.  Customs  Service. 

Region  VIII.  San  Francisco.  California.  Case  No.  O-NG-3,  2  FLRA 

No.  30  (Dec.  13,  1979),  Report:  No.  ______  at  4  of  the  decision. 
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the  dictionary,  "budget*  neans  a  statement  of  the 
fimmcial  position  of  a  body  for  a  definite  period  of 
time  based  on  detailed  estimates  of  planned  or  expected 
expenditures  during  the  periods  and  proposals  for 
financing  them.  In  this  sense,  the  agency's  authority 
to  determine  its  budget  extends  to  the  determination  of 
the  programs  and  the  determination  of  the  euaounts 
required  to  fund  them.  Under  the  Statute,  therefore,  an 
agency  ceuinot  be  required  to  negotiate  those  particular 
budgetary  determinations.  That  is,  a  union  proposal 
attempting  to  prescribe  the  particular  prograuas  or 
operations  the  agency  would  include  in  its  budget  or  to 
prescribe  the  eusount  to  be  allocated  in  the  budget  for 
them  would  infringe  upon  the  agency's  right  to  determine 
its  budget  under  section  7106(a)(1)  of  the  Statute. 

Moreover,  where  a  proposal  which  does  not  by  its  terms 
prescribe  the  particular  programs  or  amounts  to  be 
included  in  an  agency's  budget,  nevertheless  is  alleged 
to  violate  the  agency's  right  to  determine  its  budget 
because  of  increased  cost,  consideration  must  be  given 
to  all  the  factors  involved.  That  is,  rather  than  basing 
a  determination  as  to  the  negotiability  of  the  proposal 
on  increased  cost  alone,  that  one  factor  must  be  weighed 
against  such  factors  as  the  potential  for  improved 
employee  performance,  increased  productivity,  reduced 
turnover,  fewer  griev2mces,  and  the  like.  Only  where  an 
agency  makes  a  substantial  demonstration  that  an  increase 
in  cost  is  significant  and  unavoidable  and  is  not  offset 
by  compensating  benefits  can  an  otherwise  negotieJsle 
proposal  be  fovmd  to  violate  the  agency's  right  to 
determine  its  budget  under  section  7106(a)  of  the 
Statute . 

Union  Proposal  I  does  not  on  its  face  prescribe  that  the 
agency's  budget  will  Include  a  specific  provision  for 
space  and  facilities  for  a  day  care  center  or  a  specific 
monetary  amount  to  fund  them.  Furthermore,  the  agency 
has  not  demonstrated  that  Union  Proposal  I  will  in  fact 
result  in  increased  costs.  On  the  contrary,  the  record 
is  that  the  matter  of  the  cost  to  the  union  for  space  and 
facilities  is  subject  to  further  negotiation.  It  is  not 
necessary,  therefore,  to  reach  the  issue  of  whether  the 
alleged  costs  are  outweighed  by  compensating  benefits. 
Consequently,  Union  Proposal  I  does  not  violate  the  right 
of  the  agency  to  determine  its  budget  under  section 
7106(a)  of  the  Statute. 

Finally,  it  is  noted  that  the  agency  has  not  adverted  to 
problems  which  might  arise  in  connection  with 
implementation  and  administration  of  an  agreement,  should 
it  include  Union  Proposal  I,  vis  a  vis  provisions  of 


^°Webster's  Third  New  International  Dictionary  (Unabridged!  (1966). 
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applicable  law  zuad  Government-wide  rule  or  regulation'^ 
govexming,  fi.g. ,  the  use  or  allocation  of  space.  There, 
the  Authority  makes  no  ruling  as  to  whether  Union 
Proposal  I  is  consistent  with  such  law  or  regulation. 


In  Fort  Stewart  Schools  v.  FLRA.  495  U.S.  461  (1990),  the 
Supreme  Court  ruled  that  Fort  Stewart  had  to  bargain  with  the  union 
over  pay  and  certain  fringe  benefits  where  these  items  are  not  set 
by  law  and  are  within  the  discretion  of  the  agency.  The  Court 
rejected  the  agency's  argument  that  the  proposals  were  not 
negotiedsle  because  they  violated  management's  right  to  establish 
its  budget.  The  Court  found  that  the  agency  failed  to  prove  that 
the  proposals  would  result  in  "significant  and  unavoidable 
increases"  in  the  budget. 


(c)  Organization.  There  have  been  no  cases 
specifically  defining  the  term  "organization."  In  the  following 
case,  it  was  held  that  a  union  proposal  which  would  require  an 
agency  to  create  four,  instead  of  two,  sections  in  its  American  Law 
Division  and  mandates  that  each  section  be  assigned  a  Section 
Coordinator,  violates  management's  right  to  determine  its 
organization. 


COKOBBSSIOHAL  BESEARCH  EMPLOYEES  ASSOCIATION 

and 

THE  LIBBAST  OF  COH6BESS 
3  ELBA  737  (1980) 


Section  1  of  the  Union  Proposal 

Section  1  of  the  vmion's  proposal  requires  the 
agency  to  create  four  sections  instead  of  two  in  its 
American  Law  Division  and  mandates  that  each  section  be 
assigned  a  Section  Coordinator. 

Question  Here  Before  the  Authority 

The  question  is  whether  Section  1  of  the  union's 
proposal  violates  the  right  of  the  agency  to  determine 


"  ££.  Federal  Property  Management  Regulations,  41  C.F.R.  §  101- 
17.2. 
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its  organization  imder  section  7106(a)(1)  of  the 
Statute, ^  as  alleged  by  the  agency. 

Opinion 

Conclusion ;  Section  1  of  the  union's  proposal  violates 
nanagement '  s  right  to  deteriaine  its  organization  under 
Section  7106(a)  (1)  of  the  Statute.  Accordingly,  pursuant 
to  section  2424.10  of  the  Authority's  rules  and 
regulations,  5  C.F.R.  §  2424.10  (1980),  the  agency's 
allegation  that  Section  1  of  the  union's  proposal  is  not 
within  the  duty  to  bargain  is  sustained. 

Reasons ;  Section  1  of  the  union's  proposal  states  that 
"[tlhe  following  organizational  changes  shall  take  place 
in  the  American  Law  Division  ..."  and,  that  "[f]our 
sections  for  attorneys  will  be  created  in  place  of  the 
present  two."  Thereafter,  Section  1  would  esteUslish  what 
sections  will  be  part  of  the  American  Law  Division  and 
each  section's  substantive  area  of  responsibility. 
Section  1  concludes  by  providing  that  "[e]ach  section 
will  have  assigned  to  it  a  Section  Coordinator." 

The  plain  language  of  Section  1  would  require  the 
agency  to  adopt  a  certain  organizational  structure. 
Section  7106(a)(1),  however,  expressly  reserves  to 
management  officials  of  any  agency  the  right  to  determine 
the  organization  of  the  agency.  Thus,  Section  1  of  the 
union's  proposal  clearly  violates  the  agency's  right 
under  section  7106(a) (1)  of  the  Statute  to  determine  the 
"organization"  of  the  agency.  Hence,  the  agency's 
allegation  that  Section  1  of  the  union's  proposal  is  not 
within  the  duty  to  bargain  is  sustained. 


(d)  Number  of  Employees.  In  E.O.  11491,  section 
11(b)  covered  "the  number  of  employees"  and  "the  numbers,  types, 
and  grades  of  positions  or  employees  assigned  to  an  organizational 
unit,  work  project  or  tour  of  duty."  Because  both  concepts  (i.e. 
"the  number  of  employees"  and  "the  numbers  ...  of  employees 
assigned  to  an  organizational  unit,  work  project,  or  tour  of  duty") 
were  embodied  in  section  11(b),  cases  did  not  distinguish  between 


'  Section  7106(a)(1)  of  the  Statute  provides,  in  pertinent  part, 
as  follows: 

§  7106.  Management  rights 

(a)  Sttl^t  to  sobtection  (b)  of  this  s«ctk>ii,  nothing  in  ti^  dtapter  shall  affect  the  authori^  of  any  management  ofBcial 
of  aiqr  agengr- 

(1)  to  determine  the  . . .  organizatioa  ...  of  the  agency  [.] 
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then.  The  August  1969,  Study  Connittee  Report  which  led  to  the 
issuance  of  E.O.  11491  did  indicate  the  differences  it  had  in  Bind. 
According  to  the  Study  Connittee,  there  would  be  no  obligation  to 
bargain  on: 

an  agency's  right  to  establish  staffing  patterns  for  its 
orgzmization  emd  the  acconplishnent  of  its  work  -  the 
nunber  of  enolovees  in  the  aaencv  and  the  nunber,  types, 
and  grades  of  positions  or  enployees  assigned  in  the 
various  segnents  of  its  organization  and  to  work  projects 
and  tours  of  duty.  (Enphasis  supplied) 

Thus,  "the  nunber  of  enployees*  in  §  7106(a)  which  is  now  a 
prohibited  subject  of  bargaining,  refers  to  the  total  number-  of 
enployees  in  an  agency,  including  its  personnel  ceiling,  and/or 
nanagerial  deteminations  of  how  memy  positions  are  to  be  filled 
within  the  ceiling.  The  activity  or  field  installation  is 
prohibited  from  negotiating  on  these  matters  within  the  activity 
or  field  installation.  The  prohibition  applies  to  the  tiot-.ai  numher 
of  employees  within  a  distinct  organizational  entity. 

The  *numbers,  types,  and  grades  of  enployees  or  positions 
assigned  to  any  organizational  subdivision,  work  project,  or  tour 
of  duty,*  found  in  section  7106(b)(1)  refers  to  the  nunber  of 
employees  in  an  organizational  stibdivision.  It  is  a  permissive 
subject  and  will  be  discussed  later. 

A  proposal  which  provided  for  a  seven-day  work  period  for  unit 
employees  for  the  purpose  of  computing  overtime  vinder  section  7(k) 
of  the  Fair  Labor  Standards  Act,  did  not  violate  management's  right 
to  determine  the  nunber  of  employees  assigned,  since  nothing  in  the 
proposal  required  a  change  in  either  the  number  of  unit  employees 
assigned  or  a  change  in  the  already  esteJ^lished  work  schedule. 
International  Association  of  Fire  Fighters.  Local  F-61  and 
Philadelphia  Naval  Shipyard.  3  FLRA  437  (1980) . 

(e)  Internal  Security  Practices.  In  Armv-Air  Force 
Exchange  Service.  Hill  Air  Force  Base.  Utedi.  FLRC  No.  77A-123, 
Council  Report  No.  153,  the  Council  addressed  a  union  proposal 
concerning  internal  security  practices.  It  said  that  the  term 
* internal  security*  meant,  eunong  other  things: 

[T]hose  policies,  procedures  and  actions  that  are 
eat2d>lished  and  undertaken  to  defend,  protect,  make  safe 
or  secure  ( i . e . ,  to  render  relatively  less  sub j  ect  to 
danger,  risk  or  apprehension)  the  property  of  an 
organization.  .  .  . 

As  a  consequence  of  the  variety  of  risks  which  might 
be  involved,  the  specific  methods  employed  .  .  .  will, 
of  necessity,  differ  according  to  the  particular 
circumstances.  Thus,  depending  on  the  circvuastances , 
they  may  involve  one  or  a  combination  of  practices,  for 
example,  guard  forces,  barriers,  alarms  and  special 
lighting.  Further,  they  may  involve  procedures  to  be 
followed  by  employees,  which  procedures  are  designed  to 


3-38 


eliminate  or  minimize  particular  risks  to  the  property 
of  an  organization  from  such  employees. 


Polygraph  tests  and  similar  Investigative  techniques  may  not 
be  prohibited  in  collective  bargaining  agreement  language  because, 
said  the  FLRA,  such  practices  relate  to  agencies'  internal  security 
and  therefore  are  outside  the  duty  to  bargain.  AFGE  Local  1858  and 
Army  Misf^ie  cemmand^  Bedstone  Arsenal  AleJaama.  10  FLRA  440  (1982)  . 

A  proposal  preventing  the  agency  from  towing  any  illegally 
parked  car  until  efforts  are  made  to  locate  the  driver  was  found 
nonnegotlable  in  Ft.  Ben.  Harrison.  32  FLRA  990  (1988). 

In  NFFE  and  Army.  21  FLRA  233,  the  Authority  foxind  that  a 
proposal  concerning  the  financial  liability  of  an  employee  for 
loss,  deuaage,  or  destruction  of  property  does  not  interfere  with 
memagement's  right  to  determine  its  internal  security. 


KATIOHAL  FEDERATION  OF  FEDERAL 
EMPLOYEES,  LOCAL  29 

mad 

DEPARTMENT  OF  THE  ARMY, 
KANSAS  CITY  DISTRICT, 

U.S.  ARMY  CORPS  OF  ENGINEERS, 
KANSAS  CITY,  MISSOURI 

21  FLRA  233  (1986) 


DECISION  AND  ORDER  ON  NEGOTIABILITY  ISSUES 

I.  Statement  of  the  Case 

This  case  is  before  the  Authority  because  of  a 
negotiability  appeal  under  section  7105(a)(2)(E)  of  the 
Federal  Service  Labor-Management  Relations  statute  (the 
Statute)  and  concerns  the  negotiedsility  of  three  Union 
proposals . 

II.  Union  Proposal  1 

The  Employer  recognizes  that  all  employees  have  a 
statutorily  created  right  to  their  pay,  retirement  fund 
and  annuities  derived  therefrom.  The  Employer  further 
recognizes  that  charges/allegations  of  pecuniary 
li2d>llity  shall  not  be  construed  to  be  indebtedness  or 
arrears  to  the  United  States  until  the  affected  employee 
has  had  the  opportunity  to  fully  exercise  his/her  rights 
of  due  process;  wherein  due  process  shall  provide  equal 
protection  to  all  employees  and  shall  require  a  hearing 
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before  an  unbiased,  unprejudiced  and  impartial  tribunal, 
free  from  any  comaumd  pressure  or  influence.  All  ciaiaa 
bv  the  Sovenaieiit  foj:LPecuniarv  liability  shall  be  capped 
at  a  mayii^T^  $150.00.  (Only  the  underlined  portion 
is  in  dispute . ) 

A.  Positions  of  the  Parties 

Union  Proposal  1  would  limit  an  employee's  lied>llity 
for  the  loss,  damage  to  or  destruction  of  government 
property  to  $150.00,  whereas,  under  the  Agency's  existing 
regulations,  an  employee's  lizdsility  is  now  limited  to 
an  employee's  basic  monthly  pay.  The  Agency  has  refused 
to  negotiate  over  the  proposal  contending  that  the 
proposal  is  inconsistent  with  the  Federal  Claims 
Collection  Act  of  1966  ("Claims  Act"),  Pub.  L.  No.  89- 
508,  80  Stat.  309  (1966)  and  violates  its  management 

right  to  determine  its  internal  security  practices 
pursuant  to  section  7106(a)(1)  of  the  Statute. 

The  Union  disputes  the  Agency's  contentions. 

B.  Analysis 

1.  Management  Rights 

In  agreement  with  the  Agency,  the  Authority  finds 
that  the  proposal  violates  the  Agency's  right  to 
establish  its  internal  sectirity  practices  pursuant  to 
section  7106(a)(1)  of  the  statute.  An  agency's  right  to 
determine  its  internal  security  practices  includes  those 
policies  and  actions  which  are  part  of  the  agency's  plan 
to  secure  or  safeguard  its  physical  property  against 
internal  or  external  risks,  to  prevent  improper  or 
unauthorized  disclosure  of  Information,  or  to  prevent  the 
disruption  of  the  agency's  activities.  See  American 
Federation  of  Government  Employees.  AFL-CIO.  Local  32  and 
Office  of  Personnel  Management.  Washington.  D.c. .  14  FLRA 
6  (1984)  (Union  Proposal  2),  appeal  docketed  sub  nom. 
Federal  Labor  Relations  Authority  v.  Office  of  Personnel 
Memagement .  No.  84-1325  (D.c.  Cir.  July  18,  1984).  The 
Agency's  plan  as  set  forth  in  its  regulation  provides 
that  an  employee's  pecuniary  liedsility  will  be  one 
month's  pay  or  the  amount  of  the  loss  to  the  Government, 
whichever  is  less .  The  Agency  contends  that  this 
regulation  acts  as  a  deterrent  and  encourages  employees 
to  exercise  due  care  when  dealing  with  government 
property.  Hence,  it  constitutes  a  management  plan  which 
is  intended  to  eliminate  or  minimize  risks  to  government 
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property  by  Baking  clear  the  consequences  of  property 
destruction,  loss  or  deunage,  and  is  within  the  Agency's 
right  to  determine  its  internal  security  practices . ^ 

Even  if,  as  the  Union  argues,  the  Agency's  plan  is 
designed  priiaarlly  as  a  means  of  recouping  government 
loss,  in  the  Authority's  view  the  Agency's  statutory 
authority  includes  determining  that  the  plan  has,  also, 
the  effect  of  minimizing  the  risk  of  the  loss  occurring 
in  the  first  place.  Similarly,  the  Union's  argument  that 
the  Agency's  plan  is  not  em  effective  deterrent  is  beside 
the  point.  It  is  not  appropriate  for  the  Authority  to 
adjudge  the  relative  merits  of  the  Agency's  determination 
to  adopt  one  from  eunong  various  possible  internal 
security  practices,  where  the  Statute  vests  the  Agency 
with  authority  to  medce  that  choice.  In  this  regard,  the 
Union's  contention  that  its  proposal  limiting  liability 
to  $150.00  is  merely  a  procedural  proposal  under  section 
7106(b)(2)  of  the  Statute  is  not  persuasive.  The 
proposal  directly  impinges  on  management's  right  to 
establish  its  internal  security  practices. 

2.  Inconsistent  with  Federal  Law 

The  Claims  Act  specifically  states  that  the  Act  does 
not  diminish  the  existing  au^ority  of  a  head  of  an 
agency  to  litigate,  settle,  compromise  or  close  claims.^ 
Pursuant  to  10  U.S.C.  §  4831,  et  sea. .  the  Secretary  of 
the  Army  was  vested  with  the  existing  authority  to 
compromise,  settle  or  close  claims  when  the  Claims  Act 
was  enacted.^ 


See  American  Federation  of  Ctovemment  Employees .  AFL- 
CIO,  Local  15  and  Department  of  the  Treasury.  Internal  Revenue 
Service.  North  Atlantic  Region.  2  FLRA  874  (1980) ,  in  which  the 
Authority  found  that  a  regulation,  which  directly  related  to  and 
was  part  of  the  agency's  plan  to  prevent  disruption,  disclosure  or 
property  destruction  at  its  facilities,  concerned  the  internal 
security  practices  of  the  agency. 

^  Section  953  of  the  Federal  Claims  Collection  Act  provides 
as  follows : 

§  953 .  Eyistj.nQ  aaencv  authority  to  litigate,  settle, 

compromise,  o’-  close  claims 

Nothing  in  this  chapter  shall  increase  or  diminish  the 
existing  authority  of  the  head  of  an  agency  to  litigate 
claims,  or  diminish  his  existing  authority  to  settle, 
compromise,  or  close  claims. 

^  Section  4832  of  title  10  of  the  U.S.  Code  provides  as 
follows : 
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There  is  no  provision  in  10  U.S.C.  §  4831  which 
limits  the  Secretary's  right  to  settle,  compromise  or 
close  claims  in  fulfilling  his  responsibilities  under  the 
Act.  We  find  that  insofar  as  the  Secretary  has 
unrestricted  authority  to  close,  settle  and  compromise 
on  claims  for  destroyed  or  damaged  property,  the  Union's 
proposal  is  not  inconsistent  with  the  Claims  Act. 


c.  goagXasido 

Based  on  the  arguments  of  the  parties,  the  Authority 
finds  that  Union  Proposal  1  violates  section  7106(a)(1) 
of  the  Statute  and,  thus,  is  outside  the  duty  to  bargain. 
We  also  find  that  the  proposal  is  not  inconsistent  with 
the  Federal  Claims  Collection  Act. 

III.  Union  Proposal  2 

When  the  Employer  determines  it  is  necessary  to  hold 
an  employee (s)  liable  for  lose-  damage,  or  destruction 
of  property.  the  Employer  mav  take  appropriate 
disciplinary  action  or  charge  the  employee  pecuniarily 
lieJale.  but  not  both.  Under  either  action,  the  Agency's 
allegation  will  only  be  sustained  if  the  Agency  proves 
its  charge  with  a  preponderance  of  evidence.  Any 
disciplinary  action  taken  will  be  in  accordance  with 
applicable  laws  and  higher  authority  regulation  and  the 
negotiated  Agreement.  If  the  Employer  decides  to  hold 
the  employee  pecuniarily  llal>le,  the  Employer  will 
provide  the  employee  a  hearing  before  an  arbitrator. 
(Only  the  underlined  portion  is  in  dispute.) 

A.  Positions  of  the  Parties 

The  Agency  contends  that  the  proposal  violates 
lumagement ' s  right  to  discipline  employees  under  section 
7106(a)  (2)  (A)  and/or  management's  right  to  determine  its 
internal  security  practices  tinder  section  7106(a)(1). 

The  Union  disputes  the  Agency's  contentions,  arguing 
that  the  proposal  is  a  procedure. 


§  4832.  Property  accounteQjilitv;  regulations 

The  Secretary  of  the  Army  may  prescribe  regulations  for 
the  accounting  for  Army  property  and  the  fixing  of 
responsibility  for  that  property. 
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B.  An«lY?i? 


This  proposal  would  require  the  Agency  to  choose 
between  holding  an  employee  financially  lladsle  or 
imposing  disciplinary  action  for  loss,  damage  or 
destruction  of  property  caused  by  the  eaployee,  but  not 
both.  The  proposal  therefore  expressly  would  condition 
memagement's  right  to  discipline  an  employee  upon  its 
decision  not  to  hold  an  employee  financially  liedsle. 
Pursuant  to  section  7106(a)(2)(A)  of  the  Statute, 
management  has  the  right  to  take  disciplinary  action 
against  its  employees.  The  disputed  proposal  would 
interfere  with  this  right  by  conditioning  the  Agency's 
exercise  of  this  right  upon  the  Agency's  relinquishment 
of  its  right  to  Impose  fineuicial  liability.  Contrary  to 
the  Union's  contention  that  his  proposal  is  procedural 
in  nature,  the  Authority  finds  that  the  proposal  is 
procedural  in  nature,  the  Authority  finds  that  the 
proposal  Instead  concerns  the  substantive  exercise  of 
management ' s  rights .  Professional  Air  Traffic 
Controllers  Organization  and  Federal  Aviation 
A'^linlT^gation.  5  FLRA  No.  101  (1981).  See  also  National 
Labor  Relations  Board  Union.  Local  19  £md  National  Labor 

Relations  Board. _ Region  19.  2  FLRA  No.  98  (1980) 

(proposal  estedalishing  a  condition  upon  management's 
eibility  to  assign  specified  duties  to  an  identified 
employee  is  inconsistent  with  the  agency's  right  "to 
assign  work") . 

We  also  find  that  the  decision  to  hold  an  employee 
financially  li2U3le  concerns  only  the  application  of  the 
Agency's  internal  security  practices.  It  does  not  affect 
the  determination  of  what  those  practices  will  be.  The 
proposal  would  not  also  directly  interfere  with 
Buuiagement ' s  right  to  determine  its  internal  security 
practices  xinder  section  7106(a)(1). 

C.  Conclusion 

Union  Proposal  2  directly  interferes  with 
management's  right  to  discipline  employee  under  section 
7106(a)(2)(A)  and  is  outside  the  Agency's  duty  to 
bargain.  Because  it  would  infringe  on  the  substance  of 
the  right  it  is  not  a  negotiable  procedure  ;inder  section 
7106(b)(2).  The  proposal  would  not  be  nonnegotiable 
under  section  7106(a)(1). 


The  Army's  civilian  drug  testing  program,  embodied  in  AR  600 
85,  directly  affects  its  internal  security.  After  considering 
number  of  negotiability  issues  and  appeals  concerning  drug  testing 
the  Authority  recently  Issued  its  lead  opinion  on  the  matter. 


■ATZOnkL  FBDBBATZOM  OF  FEDBSAL  EMPLOYEES,  LOCAL  15 

and 

DEPABTMEMT  OF  TEE  ABMY 
n.S.  ABMY  ABMAMEHT,  MDMZTIOM8 
AMD  CEEMTCAL  COMMAMD 
BOCE  X8LAMD,  ZLLIMOZS 

30  FLBA  1046  (1988) 

I.  Statement  of  the  Case. 

This  case  is  before  the  Authority  because  of  a 
negotizQaility  appeal  filed  under  section  7105(a)(2)(D) 
and  (E)  of  the  Federal  Service  Labor-Management  Relations 
Statute  (the  Statute) .  It  presents  issues  relating  to 
the  negotiability  of  proposals  concerning  the  Agency's 
testing  of  certain  selected  categories  of  civilian 
employees  for  drug  abuse.  For  the  reasons  set  forth 
below,  we  find  that  three  proposals  are  within  the  duty 
to  bargain  and  nine  proposals  are  outside  the  duty  to 
bargain. 

Specifically,  we  find  that  Proposal  1,  which 
provides  for  drug  testing  of  employees  only  on  the  basis 
of  probable  cause  or  reasoned)le  suspicion,  is  outside  the 
duty  to  bargain  under  section  7105(a)(1)  of  the  Statute 
because  it  directly  interferes  with  management's  right 
to  determine  its  internal  security  practices  and  is  not 
a  negotiable  appropriate  arrangement  under  section 
7106(b)(3).  Proposal  2,  providing  that  tests  and 
equipment  used  for  drug  testing  be  the  most  relied>le 
availedile,  we  find  to  be  nonnegotiadsle  under  section 
7106(a)  (1)  of  the  Statute  because  it  directly  interferes 
with  management ' s  right  to  determine  its  internal 
security  practices  and  is  not  an  appropriate  arrangement 
\inder  section  7106(b)(3).  As  to  Proposal  3,  requiring 
tests  to  be  performed  by  certified  emd  oualified 
personnel ,  we  conclude  that  it  is  an  appropriate 
arrangement  for  employees  adversely  affected  by  the 
Agency's  drug  testing  progreun  because  it  does  not 
excessively  interfere  with  management's  rights  under 
section  7106(a)(2)(B)  and  section  7106(b)(1). 


II.  Background 

A.  The  Army  Drug  Testing  Program. 

On  April  8,  1985,  the  I^partment  of  Defense  issued 
DOD  Directive  1010.9,  "DOD  Civilian  Employees  Drug  Abuse 
Testing  Program."  On  February  10,  1986,  the  Department 
of  the  Army  promulgated  regulations  implementing  the  DOD 
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Directive.  Interim  Change  No.  Ill  to  Amy  Regulation 
600-85,  Alcohol  emd  Drug  Abuse  Prevention  emd  Control 
Progrm  ("Interim  Change  to  AR  600-85"  or  "ameiKied 
regulation" ) .  The  proposals  in  dispute  in  this  case 
arose  in  connection  with  impact  and  implementation 
bargaining  over  paragraph  5-14  of  the  Interim  Change  to 
AR  600-85. 

Paragraph  5-14  states  that  the  Amy  has  estedalished 
a  drug  abuse  testing  program  for  civilian  employees  in 
critical  jobs.  The  stated  objectives  of  the  progreun  are: 

(1)  To  assist  in  detemining  fitness  for, 
appointment  to,  or  retention  in  a  critical  job. 

(2)  To  identify  drug  ahvLS&rs  and  notify  them  of  the 
availedsility  of  appropriate  counseling,  referral, 
rehedsilitation  services,  or  other  medical  treatment. 

(3)  To  assist  in  maintaining  national  security  and 
^e  internal  security  of  the  Department  of  the  Amy 
by  identifying  individuals  whose  drug  ed>use  could 
cause  disruption  in  operations,  destruction  of 
property,  threats  to  safety  for  themselves  or 
others,  or  the  potential  for  unwarranted  disclosure 
of  classified  information  through  drug-related 
blackmail . 

Id.  at  paragraph  5-14a. 

Jobs  designated  by  the  Amy  as  "critical"  for  the 
purpose  of  drug  abuse  testing  are  those  "importemt  enough 
to  the  mission  or  to  protection  of  ptiblic  safety  that 
screening  to  detect  the  presence  of  drugs  is  warranted 
as  a  job-related  requirement."  j[d.  at  paragraph  5-14b. 
These  jobs  fall  into  the  following  categories:  (1)  law 
enforcement;  (2)  positions  involving  national  security 
or  the  internal  security  of  the  Amy  at  a  level  of 
responsibility  in  which  drug  6d>use  could  cause  disruption 
of  operations  or  the  disclosure  of  classified  infomation 
that  could  result  in  serious  impaiment  of  national 
defense;  and  (3)  jobs  involving  the  protection  of 
property  or  persons  from  ham,  or  those  where  drug  abuse 
could  lead  to  serious  threats  to  the  safety  of  personnel. 


A  complete  listing  of  jobs  and  job  classes  to  be 
included  in  the  drug  abuse  testing  program  is  set  forth 
at  Appendix  K,  Section  I  to  the  Interim  Change  to  AR  600- 
85.  These  jobs  and  job  classes  include  aviation 
positions,  guard  and  police  positions,  chemical  and 
nuclear  sxirety  positions,  and  all  employees  at  Amy 
forensic  drug  testing  ledsoratories .  Section  II  of 
Appendix  K  outlines  the  procedure  by  which  local 
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coBBanders  Bay  request  that  additional  jobs  be  identified 
as  critical. 

Under  the  amended  regulation,  civilian  employees  in 
jobs  designated  as  critical,  as  well  as  prospective 
ei^loyees  being  considered  for  critical  jobs,  will  be 
screened  under  the  civilian  drug  testing  program,  id. 
at  paragraph  5*-14c(l).  Current  employees  in  these 
critical  positions  are  subject  to  urinalysis  testing  in 
three  situations:  (1)  on  a  periodic,  remdom  basis;  (2) 
when  there  is  probable  cause  to  believe  that  an  employee 
is  under  the  influence  of  a  controlled  substance  while 
on  duty;  and  (3)  as  part  of  an  accident  or  safety 
investigation.  id.  at  paragraph  5-14e.  Prospective 
onployees  for  selection  to  critical  positions  will  be 
tested  "prior  to  accession."  Id.  These  requirements  are 
considered  to  be  a  condition  of  employment.  Id. 

The  2unended  regulation  also  sets  forth  the 
procedures  to  be  used  for  the  actual  urinalysis  test;  the 
action  to  be  taken  in  the  event  of  a  confirmed  positive 
test  result  or  a  refusal  by  an  employee  to  sxibmit  a 
specimen;  and  the  requirements  of  notice  to  affected 
employees.  See  id.  at  paragraphs  5>14c  through  f.  The 
zunended  regulation  also  states  (id.  at  paragraph  5-14g) : 

Drug  testing  of  civil izm  employees  is  not  negotiadjle 
with  recognized  l2d}or  organizations  because  it 
Involves  the  Army's  internal  security  practices 
within  the  meaning  of  5  U.S.C.  S  7106(a)(1). 

The  National  Federation  of  Federal  Employees,  Local 
15  (the  Union)  represents  a  bargaining  unit  of  civilian 
employees  at  the  U.S.  Army  Aimament,  Munitions  and 
Chemical  Command,  Rock  Island,  Illinois  (the  Agency) . 
The  Union  submitted  collective  bargaining  proposals 
regarding  the  implementation  of  the  eunended  regulation 
as  to  \init  employees.  The  Agency  alleged  that  12  of  the 
proposals  are  outside  the  duty  to  bargain  \inder  the 
Statute.  On  May  2,  1986,  the  Union  filed  with  the 
Authority  a  petition  for  review  of  the  Agency's 
allegation  of  nonnegoti2d3ility. 

B.  Events  Subsecnient  to  the  Filina  of  the  Instant 
Petition  for  Review 


1.  Executive  Branch  and  Congressional  Actions 

By  notice  published  in  the  Federal  Register  on 
August  22,  1986,  the  Authority  invited  interested  persons 
to  file  amicus  briefs  in  this  and  other  proceedings  in 
which  agency  management  has  asserted  the  nonnegoticibility 
of  union  proposals  relating  to  various  aspects  of  agency 
initiated  testing  of  civilian  employees  to  identify  drug 
2d>use.  See  51  Fed.  Reg.  30124  (Aug.  22,  1986).  The 
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notice  requested  that  anlcus  briefs  be  submitted  on 
October  22,  1986. 

On  September  15,  1986,  President  Reagan  issued 
Executive  Order  12564,  entitled  "Drug-Free  Federal 
Wor]q>lace."  See  51  Fed.  Reg.  32889  (Sept.  17,  1986). 
Section  3  of  the  Executive  Order  directs  the  head  of  each 
Executive  agency  to  establish  mandatory  and  voluntary 
drug  testing  programs  for  agency  employees  and  applicants 
in  sensitive  positions.  Section  4(d)  authorizes  the 
Secretary  of  Health  and  H\iman  Services  (HHS)  to 
promulgate  scientific  and  technical  guidelines  for  drxig 
testing  programs,  and  requires  agencies  to  conduct  their 
drug  testing  programs  in  accordance  with  these  guidelines 
once  promulgated.  Section  6(a) (1)  states  that  the 
Director  of  the  Office  of  Personnel  Management  (0PM) 
shall  issue  "government-wide  guidance  to  agencies  on  the 
implementation  of  the  terms  of  [the]  Order [.]"  Section 
6(b)  provides  that  "[t]he  Attorney  General  shall  render 
legal  advice  regarding  the  implementation  of  this  Order 
and  shall  be  consulted  with  regard  to  all  guidelines, 
regulations,  and  policies  proposed  to  be  adopted  pursuant 
to  this  Order." 

On  November  28,  1986,  0PM  issued  Federal  Personnel 
Manual  (FPM)  Letter  792-16,  "EsteJslishing  a  Drug-Free 
Federal  WorJ^lace."  Section  2(c)  of  the  letter  states: 
"Agencies  shall  ensure  that  drug  testing  progreuas  in 
existence  as  of  September  15,  1986,  are  brought  into 
conformance  with  E.O.  12564."  Sections  3,  4,  and  5  of 
the  FPM  Letter  are  entitled,  respectively,  "Agency  Drug 
Testing  Progreuns,"  "Drug  Testing  Procedures,"  and  "Agency 
Action  Upon  Finding  that  an  Employee  Uses  Illegal  Drugs." 

Because  of  the  significant  implications  of  the 
Executive  Order  and  the  implementation  of  its  provisions 
for  the  resolution  of  the  matters  pending  before  the 
Authority  in  this  and  other  cases,  the  Authority  extended 
the  time  for  filing  amicus  briefs  until  January  20 ,  1987 . 
See  51  Fed.  Reg.  37071  (Oct.  17,  1986)  .  Briefs  were 
submitted  by  the  Office  of  Personnel  Management,  the 
Department  of  Justice,  other  Federal  agencies,  several 
leibor  organizations  representing  Federal  employees,  and 
other  interested  parties. 

On  February  13,  1987,  HHS  issued  "Scientific  and 
Technical  Guidelines  for  Drug  Testing  Programs" 
(Guidelines)  as  directed  in  the  Executive  Order. 
Thereafter,  the  Supplemental  Appropriations  Act  of  1987, 
Pub.  L.  No.  100-71,  101  stat.  391,  468  (July  11,  1987) 
was  enacted.  Section  503  of  that  Act  requir^  notice  of 
the  Guidelines  to  be  publicized  in  the  Federal  Register. 

Notice  of  the  Guidelines  was  pviblished  on  August  14, 
1987,  and  interested  persons  were  invited  to  submit 
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coanents.^  See  52  Fed.  Reg.  30638  (Aug.  14,  1987).  As 
of  the  date  of  this  decision,  final  regulations  have  not 
been  published  in  the  Federal  Register. 

On  August  6,  1987,  the  Authority  issued  an  order  in 
this  and  other  cases  raising  drug  testing  issues.  In 
light  of  the  issuance  of  the  Executive  Order,  the  FPN 
Letter,  the  Guidelines,  and  section  503  of  the 
Supplemental  Appropriations  Act,  as  well  as  several  court 
decisions  addressing  issues  relating  to  drug  testing, 
the  Authority  directed  the  parties  to  supplement  their 
positions  concerning  these  developments.  The  Agency  and 
the  Union  filed  supplemental  statement  in  this  case. 
Additionally,  on  December  22,  1987,  we  granted  the 
Department  of  Justice's  request  to  file  an  additional 
amicus  brief  to  address  issues  raised  by  the  Guidelines 
and  the  other  developments  in  this  area . 


III.  Proposal  1. 

Section  II  -  Frequency  of  Testing 

The  parties  agree  that  ^ployees  in  sensitive 
positions  defined  by  AR  600-85  may  be  directed  to 
s\ibmit  to  urinalysis  testing  to  detect  presence  of 
drugs  only  when  there  is  probed>le  cause  to  suspect 
the  employees  have  engaged  in  illegal  dirug  abuse. 

A.  Positions  of  the  Parties 

The  Agency  contends  that  this  proposal  conflicts 
with  its  right  to  determine  its  internal  security 
practices  under  section  7106(a)(1)  of  the  Statute. 
According  to  the  Agency,  it  has  determined  that  as  part 
of  its  program  to  test  employees  in  certain  critical 
positions,  these  tests  must  conducted  periodically 
without  prior  announcement  to  employees.  The  Agency 
contends  that  the  proposal  would  expressly  limit  the 
Agency's  right  to  randomly  test  employees  and  would 
impermissible  place  a  condition  of  "probedsle  cause"  on 
the  Agency  before  the  right  could  be  exercised. 


The  Union  contends  that  the  proposal  involves 
conditions  of  employment  and  that  the  Agency  has  failed 
to  provide  any  evidence  linking  testing  for  off-duty  drug 


Pub.  L.  No.  100-71  placed  certain  restrictions  on  the 
use  of  appropriated  funds  for  drug  testing  of  civilian  employees. 
The  Department  of  the  Army's  drug  testing  program  is  temporarily 
exonpted  from  those  restrictions.  Section  503(b)(1)(C). 
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use  to  internal  security.  The  Union  also  argues  that  the 
Agency  has  not  adequately  shown  that  it  has  a  compelling 
need  for  the  euaei^ed  regulation.  Finally,  the  Union 
asserts  that  even  if  the  proposal  infringes  on  an 
internal  security  practice,  it  is  negotiedsle  as  an 
appropriate  arrangement.  The  Union  contends  that  this 
proposal  is  intended  to  address  the  harms  that  employees 
will  suffer,  such  as  invasion  of  privacy  and  the 
introduction  of  an  element  of  fear  into  the  workplace, 
by  eliminating  the  random  nature  of  the  testing  and 
substituting  a  teat  based  on  prob2d3le  cause. 

In  its  suppl^ental  submission,  the  Union  contends 
that  proposals  stating  that  there  should  be  testing  of 
civilian  employees  for  drug  use  only  when  there  is 
probable  cause  do  not  conflict  with  Executive  Order 
12564.  The  Union  also  argues  that  its  proposals  are 
consistent  with  section  3(a)  of  the  Executive  Order, 
which  provides  that  the  extent  to  which  employees  are 
tested  should  be  determined  based  on  "the  efficient  use 
of  agency  resources,"  among  other  considerations. 
Union's  Supplemental  Submission  of  September  18,  1987, 
at  2. 

B.  pi^cn^siQU 

•  •  •  • 

2.  Whether  Proposal  1  Directly  Interferes 
with  Management's  Right  to  Determine  its 
Internal  Security  Practices  under  section 
7106(a)(1) 

In  our  view,  the  proposal  directly  interferes  with 
management's  right  to  determine  its  internal  security 
practices  xinder  section  7106(a)(1)  of  the  Statute.  By 
restricting  the  circumstances  in  which  employees  will  be 
subject  to  the  drug  testing  program,  the  proposal  has  the 
same  effect  as  Proposal  2  in  National  Association  of 
Government  Employees.  SEIU.  AFL-CIO  and  Department  of  the 
Air  Force.  Scott  Air  Force  Base.  Illinois.  16  FLRA  No. 
57  (1984) .  The  proposal  in  that  case  prohibited 

management  from  inspecting  articles  in  the  possession  of 
employees  unless  there  were  reasonedsle  grounds  to  suspect 
that  the  employee  had  stolen  something  and  was  intending 
to  leave  the  premises  with  it.  The  Authority  concluded 
that  by  restricting  management's  eUaility  to  conduct 
unannounced  searches  of  employees  and  articles  in  their 
possession,  the  proposal  directly  interfered  with 
management's  plan  to  safeguard  its  property. 

Similarly,  by  limiting  management's  ability  to 
conduct  random  testing  for  employee  use  of  illegal  drugs. 
Proposal  1  directly  interferes  with  management '  s  internal 
security  practices.  As  the  Agency  indicated  in  issuing 


3-49 


the  Interim  Change  to  AR  600-85,  one  purpose  for 
Instituting  the  drug  testing  progrzuB  is  to  identify 
"individuals  whose  dbrag  2d}uae  could  cause  disruption  in 
operations,  d  motion  of  property,  threats  to  safety 
for  themselves  and  others,  or  the  potential  for 
\mwarranted  disclosure  of  classified  information  through 
drug-related  blackmail."  Interim  Ch2mge  to  AR  600-85, 
Paragraph  5-14a(3).  Clearly,  the  drug  testing  program 
set  forth  in  the  Agency  regulation,  including  the 
provision  for  unannounced  random  tests.  Interim  Change 
to  AR  600-85,  Paragraph  5-14e(l)(b),  concerns  the 
policies  emd  actions  which  are  a  part  of  the  Agency's 
plan  to  secure  or  safeguard  its  physical  property  against 
internal  emd  external  risks,  to  prevent  improper  or 
unauthorized  disclosure  of  information,  or  to  prevent  the 
disruption  of  the  Agency's  activities. 

The  Agency  has  decided,  in  the  Interim  Change  to  AR 
600-85,  Paragraph  5-14e(l)(b),  to  use  random  testing  as 
a  part  of  its  plan  to  achieve  those  purposes  because  such 
testing  by  its  very  nature  contributes  to  that  objective. 
Unannounced  random  testing  has  a  deterrenc  effect  on  drug 
users  and  makes  it  difficult  for  drug  users  to  take 
action  to  cover  up  their  use  or  otherwise  evade  the 
tests.  See,  for  example.  Agency's  Supplemental  Statement 
of  Position  of  June  30,  1986  at  2.  As  such,  the  use  of 
random  testing  constitutes  an  exercise  of  management's 
right  to  determine  its  internal  security  practices.  See 
also  National  Federation  of  Federal  Employees.  Local  29 
and  Department  of  the  Army.  Kansas  city  District.  U.S. 
Army  Corns  of  Engineers.  Kansas  Citv.  Missouri.  21  FLRA 
233,  234  (1986),  vacated  and  remanded  as  to  other  matters 
sub  nom.  NFFE.  Local  29  v.  FLRA.  No.  86-1308  (D.C.  Cir. 
Order  Mar.  6,  1987),  Decision  on  Rememd,  27  FLRA  No.  56 
(1987) . 

We  will  not  review  the  Agency's  determination  that 
the  est2U3lishment  of  a  drug  testing  program  involving 
remdom  tests  for  the  positions  which  it  has  identified 
as  sensitive  positions  is  necessary  to  protect  the 
security  of  its  installations.  As  indicated  ed>ove,  the 
puxrpose  of  the  Interim  Change  to  AR  600-85  is  to  prevent 
the  increased  risk  to  security  which  the  Agency  has 
identified  as  resulting  from  drug  use  by  employees  in 
those  sensitive  positions.  That  is  a  judgment  which  is 
committed  to  management  under  section  7106(a)(1)  of  the 
Statute.  Where  a  link  has  been  estcdslish^  between  an 
agency's  action— in  this  case  random  drug  testing — and 
its  expressed  security  concerns,  we  will  not  review  the 
merits  of  that  action.  We  find  that  i.uch  a  linkage  is 
present  in  this  case.  See  also  the  Preamble  to  Executive 
Order  12564  and  section  1  of  FPM  Letter  792-16. 

This  case  is  not  like  Department  of  Defense  v.  FLRA. 
685  F.2d  641  (D.C.  Cir.  1982).  In  that  case,  the  court 
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concluded  that  there  was  no  "connection"  between  the 
proposal  at  issue  and  the  agency's  determination  of  the 
internal  security  practices.  Rather,  this  case  is 
similar  to  Defense  Logistics  Council  v.  FLRA.  810  F.2d 
234  (D.C.  Cir.  1987).  In  that  case,  the  Authority  found 
that  proposals  pertaining  to  the  agency's  progr2uii  to 
prevent  drunk  driving  were  nonnegotied}le  because  they 
directly  Interfered  with  management's  right  to  determine 
its  internal  security  practices  under  section  7106(a)  (1) . 
In  upholding  that  decision,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  rejected  the  claim  that 
the  drunk  driving  program  did  not  involve  internal 
security  practices.  The  court  concluded  that  the 
Authority's  interpretation  of  the  term  "internal  security 
practices"  to  include  preventive  measures  designed  to 
guard  against  harm  to  property  and  personnel  caused  by 
drunk  drivers  was  a  reason^le  disposition  of  that  issue. 
In  reaching  that  conclusion,  the  court  specifically 
distinguished  the  Department  of  Defense  decision.  We  see 
no  material  difference  between  the  Agency's  drug  testing 
program  and  the  drunk  driving  progrzun. 


rv.  Proposal  2 

Section  III. A  -  Testing  Methods  and  Procedures 

A.  The  parties  agree  that  methods  and  equipment 
used  to  test  employee  urine  seunples  for  drugs 
be  the  most  reliable  that  can  be  obtained. 

A.  Positions  of  the  Parties 

The  Agency  asserts  that  the  proposal  concerns  the 
methods,  means,  or  technology  of  performing  its  work, 
within  the  definition  of  section  7106(b)(1)  of  the 
Statute,  of  assuring,  through  random  drug  testing,  the 
fitness  of  certain  employees  in  critical  positions.  The 
Agency  contends  that  by  restricting  and  qualifying  the 
methods  and  equipment  used  by  the  Agency  in  performing 
its  work,  the  proposal  interferes  with  the  Agency's  right 
under  section  7106(b) (1) .  The  Agency  also  contends  that 
the  proposal  is  not  negotiable  because  it  concerns 
techniques  used  by  the  Agency  in  conducting  an 
investigation  relating  to  internal  security  and  therefore 
falls  within  management's  right  to  determine  internal 
security  practices  under  section  7106(a)(1).  Finally, 
the  Agency  contends  that  the  proposal  is  not  a  negotiable 
appropriate  arrangement . 

The  Union  contends  that  the  proposal  concerns  the 
methods  and  equipment  used  to  test  employee  urine 
samples,  and  does  not  concern  the  technology,  methods, 
and  means  of  performing  work  within  section  7106(b)(1) 
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because  drug  testing  is  not  the  work  of  the  Agency.  The 
Union  also  argues  that  the  proposal  does  not  concern  the 
Agency's  internal  security  practices  since  urinalysis 
testing  bears  no  relationship  to  employee  performance  or 
conduct  at  the  workplace.  Finally,  the  Union  argues  that 
the  proposal  is  an  appropriate  arrangement  because  the 
proposal  assures  that  the  most  accurate  testing  methods 
and  equipment  will  be  used. 

B.  Oiscussion 

1.  Whether  Proposal  2  Directly  Interferes 

with  Management's  Right  to  Determine  its 

Internal  Security  Practices  under  section 

I10£(aJ.UI 

An  integral  part  of  management's  decision  to  adopt 
a  particular  plan  for  protecting  its  internal  security 
as  its  determination  of  the  manner  in  which  it  will 
implement  and  enforce  that  plan.  For  exzunple,  where 
management  establishes  limitations  on  access  to  various 
parts  of  its  operations,  it  may  use  particular  methods 
and  equipment  to  determine  who  may  and  who  may  not  be 
given  access,  such  as  coded  cards  and  card  reading 
equipment.  Polygraph  tests  may  be  used  as  part  of 
management's  plan  to  investigate  an  deter  threats  to  its 
property  and  operations.  See  American  Federation  of 
Government  Employees.  Local  32  and  Office  of  Personnel 
Management .  16  FLRA  40  (1984) ;  American  Federation  of 
Government  Employees.  AFL-CIO.  Local  1858  and  Department 
of  the  Army.  U.S.  Army  Missile  Command.  Redstone  Arsenal. 
Alabama.  10  FLRA  440,  444-45  (1982).  Similarly,  an 

integral  aspect  of  estaJslishing  its  drug  testing  progreua 
is  management's  decision  as  to  the  methods  emd  equipment 
it  will  use  to  determine  whether  employees  have  used 
illegal  drugs.  Put  differently,  it  is  not  possible  to 
have  a  progreuD  of  testing  for  illegal  drugs  use  by 
employees  without  determining  how  the  proposed  tests  are 
to  be  conducted.  Management's  determination  of  the 
methods  and  equipment  to  be  used  in  drug  testing  is  an 
exercise  of  its  right  to  determine  its  internal  security 
practices  under  section  7106(a)(1)  of  the  Statute. 

Proposal  2  requires  management  to  use  the  most 
reli2d}le  testing  methods  and  equipment  in  the 
implementation  of  its  drug  testing  program.  The  proposal 
ested}lishes  a  criterion  governing  management's  selection 
of  the  methods  and  the  equipment  to  be  used  in  any  and 
all  aspects  of  the  testing  program.  It  is  broadly  worded 
and  does  not  distinguish  between  the  particular  parts  or 
stages  of  the  program  or  the  purposes  for  which  the  tests 
and  equipment  would  be  used.  The  effect  of  the  proposal 
is  to  confine  management's  selection  of  methods  and 
equipment  for  use  at  any  stage  of  the  testing  procedure 
only  to  those  which  are  the  most  reliable.  In  short. 
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aanageaent  would  be  precluded  fron  selecting  equipment 
or  methods  which  are  reliable  for  a  particular  purpose 
if  there  are  equipment  and  methods  which  were  more 
reliable  for  that  purpose. 

By  limiting  the  range  of  management's  choices  as  to 
the  methods  smd  equipment  it  may  use  to  conduct  drug 
tests — regardless  of  the  particular  phase  of  the  testing 
process  or  the  purpose  of  the  test — Proposal  2 
estedslishes  a  substantive  criterion  governing  the 
exercise  of  management's  determination  of  its  internal 
security  practices.  Generally  speaking,  the  most 
accurate  and  reliable  test  at  this  time  for  confirming 
the  presence  of  cocaine,  marijuana,  opiates, 
amphetamines,  and  phencyclidine  (PCP)  is  the  gas 
chromatography/mass  spectrometry  (GC/MS)  test.  See  the 
proposed  Guidelines,  52  Fed.  Reg.  30640.  As  indicated 
above,  the  plain  wording  of  Proposal  2  would  therefore 
appear  to  require  the  use  of  that  test  at  all  stages  of 
the  dirug  testing  program.  See  Union  Response  to  Agency 
Statement  of  Position  at  9.  It  would  preclude  the  use, 
for  ex2unple,  of  the  less  relied>le  immunoassay  test  at  any 
stage  or  for  any  purpose,  including  as  an  initial 
screening  test.  We  find,  therefore,  that  the  proposal 
directly  interferes  witdi  management's  rights  under 
section  7106(a)  (1)  of  the  Statute  and  is  outside  the  duty 
to  bargain  unless,  as  claimed  by  the  Union,  it  is  an 
appropriate  arrangement  under  section  7106(b)(3). 

NOTE:  A  narrow  majority  of  Supreme  Court  Justices  approved 
the  drug  testing  of  custom  service  employees  seeking  jobs  in  drug 
interdiction  or  which  require  the  use  of  firearms.  The  Justices 
held  that  the  test  did  not  violate  the  4th  eunendment  prohibition 
against  unreasoned)le  government  search  and  seizure,  despite  an 
absence  of  "individual  suspicion".  NTEU  vs.  Von  Raad.  489  U.S.  656 
(1989) .  Also,  in  a  companion  case,  the  court  held  that  drug  and 
alcohol  testing  of  railway  train  crew  members  involved  in  accidents 
is  legal.  This  case  holds  that  general  rules  requiring  testing 
"supply  an  effective  means  of  deferring  employees  engaged  in 
safely-sensitlve  task  from  using  controlled  substance  on  alcohol 
in  the  first  place,"  Skinner  v.  Railway  Labor  Executives' 
Association.  489  U.S.  602  (1989).  The  Army's  drug  testing  progreun 
was  sustained  in  Thomson  v.  Mursh.  884  7. 2d  113  (4th  Cir.  1989). 
The  court  relied  upon  the  Supreme  Court's  decisions  in  Skinner  and 
Von  Road.  The  D.C.  Circuit  held  that  proposals  concerning  split 
seunples  are  not  negotiable.  Aberdeen  Proving  Ground  et  al.  v. 
FLRA.  890  F.2d  467  (D.C.  Cir.  1989). 
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(a)  To  Hire  Employees.  In  Internal  Revenue 
Service.  2  FLRA  280  (1979),  the  Authority  held  that  the  portion  of 
em  upward  nobility  proposal  requiring  that  a  certain  percentage  of 
positions  be  filled  was  violative  of  section  7106(a) (2) (A) .  FLRA 
said: 


This  requirement  would  violate  management's  reserved 
authority  under  section  7106(a)(2)(A)  ...  to  "hire"  and 
"assign"  employees  or  to  decide  not  to  take  such  actions . 

However,  the  Authority  ruled  that  the  portion  of  the  proposal 
requiring  ma  agement  to  announce  a  certain  percentage  of  its 
vacancies  as  upward  mobility  positions  was  found  to  be  a  negotiedsle 
procedure.  The  agency  had  argued  that  the  proposal  would  require 
it  to  perform  a  potentially  useless  act,  thereby  causing 
unreasonable  delay  when  the  agency  decided  to  fill  the  positions 
as  other  them  upward  mobility  positions  or  decided  not  to  fill  them 
at  all.  The  Authority,  invoking  the  "acting  at  all"  doctrine  it 
employed  in  Fort  Dlx.  2  FLRA  152  (1979) ,  foimd  the  "unreasonable 
delay"  argiiment  without  dispositive  significance. 


(b)  To  Assign  Employees.  The  right  to  "assign 
employees"  applies  to  moving  employees  to  particular  positions  and 
locations. 


AMERICAN  FEDERATION  OF  GOVERNMENT  EMPLOYEES, 
AFL-CIO,  LOCAL  695,  and 
DEPARTMENT  OF  THE  TREASURY 
U.S.  MINT,  DENVER,  COLORADO 
3  FLRA  43  (1980) 


Union  Proposal  I 
ARTICLE  VI.  WORK  ASSIGNMENTS 


Section  2.  Work  and  position  rotation  in  the  Coin  Press 
Branch:  Work  assignments  shall  be  rotated  weekly. 

Section  4 .  Work  and  position  rotation  in  the  Coin 
Blanking  Section:  Work  assignments  shall  be  rotated 
weekly . 
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Th«  question  is  whether  the  union's  proposal  is  within 
the  duty  to  bargain  under  the  statute  or  is  outside  the 
duty  to  bargain  under  section  7106(a)(2)(A),  as  alleged 
by  the  agency. 


Opinion 

Conclusion;  The  proposal  conflicts  with  managenent ' s 
right  to  assign  employees  within  the  meaning  of  section 
7106(a)(2)(A)  of  the  Statute.  Accordingly,  pursuant  to 
section  2424.10  of  the  Authority's  Rules  and  Regulations 
(45  Fed.  Reg.  3482  fit  seo.  (1980)),  the  agency's 
allegation  that  the  disputed  proposal  is  not  within  the 
duty  to  bargain  is  sustained. 

Reasons ;  The  agency  contends,  among  other  things,  that 
the  union's  proposal  would  prevent  the  activity  from 
assigning  wy  employee  in  either  the  Coin  Press  Branch 
or  Coin  Blanking  Section  to  any  appropriate  work  at  2my 
time  emd  therefore  violates  section  7106(a)  (2)  (A)  of  the 
Statute.  In  its  submissions  to  the  Authority,  the  union 
does  not  specify  the  intent  of  its  proposal.  However  for 
the  reasons  stated  below,  it  is  concluded,  that  the 
proposal  violated  management's  right  to  assign  and 
therefore  is  outside  the  duty  to  bargain  under  the 
Statute. 

On  its  face,  the  disputed  proposal  requires  that 
"[wlork  assignments  shall  rotated  weekly"  in  the  Coin 
Press  Branch  and  the  Coin  BlanJcing  Section  of  the 
activity.  However,  it  is  unclear  whether  the  proposal 
would  compel  the  activity  to  assign  employees  to 
different  positions  within  these  operations  (each 
position  requiring  particular  skills  and  qualifications 
in  the  performance  of  specific  duties  identified  with 
that  position)  or  would  merely  require  employees  to  be 
rotated  through  the  variety  of  duties  contained  in  his 
or  her  own  position  description.  In  the  instant  case, 
it  is  immaterial  which  Interpretation  of  the  proposal  was 
intended,  for  in  either  case  the  language  of  the  disputed 
proposal  would  conflict  with  management's  reserved  right 
to  assign  within  the  meaning  of  section  7106(a) (2) (A)  of 
the  Statute.  That  is,  even  if  the  union  intend^  only 
that  ^ployees  be  rotated  to  the  various  duties  within 
their  own  position  description,  the  specific  language  of 
the  proposal  at  issue  would  require  all  employees  to  be 
rotated  each  week  regardless  whether  any  work  were 
avail2d>le  which  requir^  the  performance  of  such  duties 
or  whether  the  work  previously  assigned  had  been 
completed.  In  other  words,  management  would  be 
restricted  in  making  new  assignments,  or  in  modifying, 
terminating,  or  continuing  existing  ones  as  deemed 
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necessary  or  deslre^ale.  Accordingly,  the  specific 
proposal  at  issue  herein  is  outside  the  duty  to  bargain 
under  the  statute. 


SfisUfiQ-l*  Details  Involving  Special  Qualifications 
In  situations  where  it  is  necessary  to  select  an  employee 
with  specific  qualifications  for  a  detail  outside  his 
branch,  the  employees  within  the  branch  will  be  informed 
of  the  type  of  work  to  be  performed,  the  length  of  the 
detail  and  the  qualifications  for  the  assignment.  The 
senior  qualified  employee  within  the  branch  who  has 
volxinteered  for  the  detail  will  be  selected.  If  there 
are  no  volunteers,  the  least  senior  qualified  employee 
within  the  branch  will  be  selected. 

Section  4.  Bwaraftncv  Details 

It  is  understood  that  the  detail  procedures  outline [d] 
in  Sections  2  and  3  will  be  followed  (use  of  seniority 
and  volunteers) .  Where  2ui  unforeseen  situation  arises 
that  temporarily  precludes  compliance  of  the  use  of 
seniority  emd  volunteers,  the  following  steps  emd 
conditions  will  apply: 

1.  The  detail  will  not  exceed  two  (2)  hours 
duration. 

2.  The  union  steward  will  be  informed  of  the 
reasons  for  applying  this  section  (Section  4) 
within  this  two  (2)  hour  period. 

3.  At  the  end  of  the  two  (2)  hour  period  Section 
2  or  3  will  be  utilized  for  any  further  detail 
needs. 

SfiSti9Q_^.  Application  of  this  Article 
This  Article  shall  constitute  the  sole  procedure  for  the 
detailing  of  vmit  employees  to  positions  within  the  vuiit 
at  the  United  States  Mint,  Denver,  Colorado,  and  shall 
supersede  any  and  all  previous  such  memoranda  and/or 
agreements  between  Nemagement  and  the  Local  Union. 

Question  Here  Before  the  Authority 

The  question  is  whether  the  union's  proposal 
conflicts  with  the  agency's  right  to  assign  employees 
under  section  7106(a)(2)(A)  of  the  Statute. 

Opinion 

Conclusion;  The  proposal  conflicts  with  the  agency's 
right  to  assign  under  section  7106(a)(2)(A)  of  the 
Statute.  Accordingly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (45  Fed.  Reg.  3482  et 
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sea.  (1980)),  the  agency's  allegation  that  the  disputed 
proposal  Is  not  within  the  duty  to  bargain  is  sustained. 

Reasons ;  The  agency  alleges  that  the  proposal  is 
nonnegotladdle  because  the  requirement  that  volunteers  be 
solicited  and  seniority  be  used  as  the  sole  factor  in  the 
selection  of  employees  for  details  would  directly 
Interfere  with  the  agency's  right  to  assign  employees  and 
would  not,  as  the  union  argues,  constitute  merely  a 
procedure  used  in  selection. 


■0TB  1:  In  the  multi~issue  AFLC  case,  2  FLRA  604  (1979),  the 
Authority  found  that  proposals  requiring  the  selection  of  a 
particular  individual  for  a  temporary  assignment  on  the  basis  of 
seniority  directly  interfered  with  the  right  of  an  agency  to  assign 
employees.  In  this  regard,  the  Authority  stated  (at  p.  10  of  the 
decision) : 

The  right  to  assign  employees  in  the  agency  under  section 
7106(a)(2)(A)  of  the  Statute  is  more  than  merely  the 
right  to  decide  to  assign  an  employee  to  a  position.  An 
agency  chooses  to  assign  an  employee  to  a  position  so 
that  the  work  of  that  position  will  be  done.  Under 
7106(a)(2)(A)  of  the  Statute,  the  agency  retains 
discretion  as  to  the  personnel  skills  needed  to  do  the 
work,  as  well  an  such  job-reliedsility.  Therefore,  the 
right  to  assign  an  employee  to  a  position  includes  the 
discretion  to  determine  which  employee  will  be  assigned. 
[Emphasis  added. ] 

Given  the  Authority's  interpretation  of  management's  right  to 
assign  employees,  the  Authority  found  a  number  of  proposals 
requiring  that  seniority  be  used  in  determining  which  employee  is 
to  be  assigned  to  a  position  violative  of  Section  7106(a)(2)(A). 
They  included  a  requirement  that  seniority  be  used  in  detailing 
employees  to  lower-graded  positions,  in  detailing  employees  to 
positions  outside  the  unit,  and  reassigning  employees  to  other  duty 
stations . 

On  the  other  hand,  the  Authority  held  that  a  proposal  which 
required  management  to  use  seniority  in  detailing  employees  to 
higher-  or  equal-graded  positions,  when  management  elects  not  to 
use  competitive  procedures,  was  negotiable. 

■OTB  2:  Other  proposals  found  to  interfere  with  management's  right 
to  assign  employees  to  positions  include: 

1 .  Requiring  that  an  employee  be  granted  administrative 
leave  four  times  to  the  extent  necessary  to  sit  for  any  bar  or  CPA 
exeunination.  NTEU  and  Dep't  of  Treasury.  39  FLRA  27  (1991) . 
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2.  Requiring  appraiser  to  be  at  least  one  grade  level  edxjve 
the  employee  to  be  appraised  and  to  have  consistently  monitored  the 
employee's  work  performance.  Professional  Airways  Syateiiis 
Specialist  and  Deo't  of  Naw.  38  flra  149  (1990) . 

3.  Requiring  the  length  of  an  assignment  to  phone  duty  be 
for  no  more  than  one  day.  AFGB  and  Dep't  of  Labor.  37  FLRA  828 
(1990) . 


(c)  To  Direct  Enoloyeea. 


AMERICAV  FEOERATIOH  07  OOVERHHEHT  EMPLOYEES, 
A7L-CI0,  LOCAL  32 
and 

OFFICE  OF  PER80EHEL  MAMAGEMEIIT , 

3  FLRA  784  (1980) 


Onion  Proposal  4 

Section  6.  Employees  shall  participate  in  establishing 
performance  standards  through  collective  bargaining,  to 
the  extent  this  matter  is  within  the  scope  of  bargaining. 

Question  Here  Before  the  Authority 

The  question  presented  is  whether  the  Union's 
proposal  is  a  matter  within  the  duty  to  bargain  under  the 
Statute  or,  as  alleged  by  the  Agency,  violates  section 
7106(a)(2)  of  the  Statute  (to  direct  employees). 

Opinion 

Conclusion ;  The  proposal  violates  section  7106(a) (2) (A) 
and  (B)  of  the  Statute  insofar  as  it  requires  negotiation 
on  the  establishment  and  content  of  performance 
standards.  Accordingly,  pursuant  to  section  2424.10  of 
the  Authority's  rules  and  regulations,  5  C.F.R.  2424.10, 
the  Agency's  allegation  that  the  proposal  is  not  within 
the  duty  to  bargain  is  sustained. 

Reasons ;  Both  the  Union  and  the  Agency  have  interpreted 
this  proposal  as  requiring  collective  bargaining 
concerning  the  estedjlishment  and  substance  of  performance 
standards  and  the  proposal  is  so  interpreted  for  the 
purpose  of  this  decision.  Thus,  the  substantive  issue 
presented  here  is  identical  to  that  addressed  by  the 
Authority  in  Bureau  of  the  Public  Debt.  3  FLRA  No.  119 
(1980) ,  supra .  In  that  decision,  the  Authority  held  that 
a  proposal  to  ested)lish  a  particular  critical  element  and 
performance  standard  would  directly  interfere  with  the 
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exercise  of  Banageaent's  rights  to  direct  employees  and 
to  assign  work  vinder  section  7106(a)  (2)  (A)  and  (B)  of  the 
Statute  and,  therefore,  was  not  within  the  duty  to 
bargain.  Since  the  proposal  here  would  likewise  require 
negotiations  concerning  the  establishment  and  content  of 
performance  standards,  it  bears  no  dispositive  difference 
from  the  proposal  held  not  to  be  within  the  duty  to 
bargain  in  the  Bureau  of  the  Public  Debt  case. 
Therefore,  for  the  reasons  fully  set  forth  in  Bureau  of 
the  Public  Debt,  the  proposal  here  in  dispute  must  also 
be  held  not  to  be  within  the  duty  to  bargain.  It  is 
emphasized,  however,  as  stated  in  Bureau  of  the  Public 
Debt  (at  page  2  of  the  decision)  that: 

[C]onsistent  with  the  intent  of  Congress  as 
expressed  in  section  7101  of  the  Statute  that 
employees  participate  through  labor 
organization  of  their  own  choosing  in 
decisions  which  affect  them,  and  other 
sections  discussed  hereinafter,  the  agency's 
right  to  identify  critical  elements  emd 
est2d»lish  perfonuuice  standards  under  section 
7106(a)  is  subject  to  certain  rights  of  a 
l2dx>r  organization  \uider  the  Statute. 
Specifically,  under  section  7117,  as  to  the 
units  of  exclusive  recognition,  it  is  within 
the  duty  of  the  agency  to  bargain,  consistent 
with  law  and  regulation,  on  aspects  of 
performemce  appraisal  systems  other  than 
Identification  of  critical  elements  and 
content  of  performance  standards.  The  duty  to 
bargain  extends  to,  emong  other  matters,  the 
form  of  the  employee  participation  in  the 
establishment  of  performance  standards 
required  under  section  4302  of  the  Civil 
Service  Reform  Act  (CSRA) .  In  this 
connection,  section  4302  in  its  reference  to 
participation  of  employees  in  esteO^lishing 
performance  standards  refers  to  all  employees, 
whether  represented  or  unrepresented. 

Furthermore,  section  7106(a)  is  subject 
to  section  7106(b) .  Under  section  7106(b) (2), 
an  agency  has  the  duty  to  bargain  on 
procedures  which  management  officials  will 
observe  in  the  development  and  implementation 
of  performance  standards  and  critical 
elements;  and,  under  section  7106(b)(3),  on 
appropriate  arrangements  for  employees 
ad^versely  affected  by  the  application  of 
performance  st2uidards  to  them.  In  addition, 
under  section  7114  of  the  Statute,  the  agency 
must  afford  an  exclusive  representative  the 
opportunity  to  be  present  at  any  formal 
discussion  between  an  agency  representative 
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and  a  unit  employee  regarding  the 
establishment  or  implementation  of  performance 
standards  emd  critical  elements  and,  when 
requested,  at  any  invest igatoxry  review  of  a 
unit  aq>loyee  who  reasonably  believes  that  the 
examination  say  result  in  discipline  for 
unacceptable  perfoirmance  tinder  section  4303  of 
the  CSRA.  Finally,  the  right  of  an  agency 
under  section  7106(a)  to  Identify  critical 
elements  and  establish  perfonutnce  stemdards 
is  subject  to  the  right  of  an  employee  against 
whom  disciplinary  action  has  been  tedcen.  The 
employee  has  a  right  to  challenge  such  action 
under  the  appellate  procedures  of  section  7701 
of  the  CSRA  or  under  a  negotiated  grievemce 
procedure  pursujuit  to  section  7121  of  the 
Statute. 

Thus,  in  the  instant  case,  the  Agency's  right  to  identify 
critical  elements  emd  estidalish  performance  standards  is 
subject  to  the  right  of  a  labor  organization  to  negotiate 
on  significant  aspects  of  performance  appraisal  systems, 
including  the  form  of  the  oaployee  participation  in  the 
establishment  of  performance  steuxiards.  Furthermore, 
management  has  em  obligation  to  negotiate  procedures  emd 
appropriate  eunremgenents  for  employees  adversely  affected 
1:^  management's  estad>lishing  performance  stzuidards.  In 
addition,  am  exclusive  representative  must  be  given  the 
opportunity  to  be  represented  at  certain  meetings  between 
management  and  ei^loyees  relating  to  the  development  and 
implementation  of  performance  appraisal  systems  and,  when 
requested,  at  emy  investigatory  interview  when  a  unit 
employee  believes  that  the  exeuaination  may  result  in 
discipline  for  xinacceptable  performance.  Finally,  an 
employee  against  whom  disciplinary  action  has  been  taken 
for  unacceptedale  performance  has  a  right  to  challenge 
under  appellate  procedures  or  a  negotiated  grievance 
procedure  the  action  teUcen.  However,  Insofar  as  the 
proposal  here  as  Interpreted  by  the  parties  requires 
bargaining  over  the  content  of  performance  standards,  it 
is  outside  the  duty  to  bargain,  and  the  Agency's 
allegation  must  be  sustained. 


A  number  of  cases  have  addressed  a  variety  of  similar 
proposals  concerning  the  criteria  management  uses  to  determine  job 
critical  elements  emd  performance  standards.  In  all  these  cases, 
the  FLRA  has  held  that  these  proposals  are  not  negotiedile  because 
they  would  curtail  management's  unlimited  right  to  assign  and 
direct  work.  See  WTEU  and  Dent,  of  HHS.  7  FLRA  727  (1983);  NTEU 
and  Bxireau  of  Public  Debt.  3  FLRA  768  (1981),  aff 'd  sub,  nom.  NTEU 
V.  FLRA.  691  F.2d  553  (D.Q.  Cir.  1982);  AFGE  Local  1968  and  DOT  St. 
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Lawrence  Seaway.  5  FLRA  70  (1981),  aff *d  AFGE  v.  FLRA. 
691  F.2d  565  (D.C.  Cir.  1982).  Also  see  FPM  Bulletin  430-18,  April 
24,  1984,  SUBJECT:  Significant  Performance  Nemagement  Decisions. 
But,  union  proposals  that  mandate  discussions  between  managers  and 
employees  of  performance  appraisals  before  the  evaluations  go  to 
a  reviewing  official  are  negotiable.  Such  advance  discussions  do 
not  Interfere  with  management's  decisionaudcing  processes  or  any 
other  aspect  of  its  reserved  right  to  direct  employees  and  assign 
work.  NFFE  and  Deot.  of  the  Army.  Fort  Monmouth.  N.J. .  13  FLRA  426 
(1983) . 


(d)  To  Suspend  Employees.  The  Fort  Dix-McGuire 
Exchange  case  changed  the  law  as  it  had  been  interpreted  by  the 
Federal  Labor  Relations  Counsel  in  the  Blaine  Air  Station  case, 
decided  in  1975.  In  that  case  the  union  desired  to  negotiate  a 
proposal  which  would  not  allow  management  to  take  adverse  action 
against  employees  until  after  the  employee  had  exhausted  his 
grievance  and  arbitration  rights.  For  instance,  management  may 
decide  to  suspend  &n  employee  who  is  continually  late  to  work. 
With  this  proposal,  management  could  not  suspend  the  employee  until 
he  had  grieved  and  arbitrated  the  matter.  This  does  not  appear  so 
disadvantageous  until  you  realize  that  it  nay  take  months  for  an 
employee  to  exhaust  all  of  his  rights.  For  disciplinary  action  to 
be  effective,  it  must  be  expeditious.  The  Council  decided  in  that 
case  that  the  proposal  was  not  negotled)le  because  it  would 
unreasonably  delay  management's  right  to  take  disciplinary  action. 


In  the  Fort  Dix-McGuire  Air  Force  Exchange  case,  decided  in 
1979,  the  proposal  was  similar  to  the  Blaine  Air  Station  case.  It 
stated  that  the  grievant  will  be  allowed  to  exhaust  his  appeal 
rights  before  a  suspension  or  removal  could  be  effectuated.  The 
agency  argued  that  the  proposal  violated  the  management  rights 
clause  because  it  would  unreasoned>ly  delay  the  exercise  of 
management's  right  to  suspend  and  remove  employees,  citing  Blaine 
Air  Station.  The  Authority  rejected  the  rationale  of  the  Blaine 
case  and  stated  that  the  mere  fact  that  the  procedure  being 
negotiated  would  unreason2d)ly  delay  the  sought  after  action  would 
not  cause  the  proposal  to  be  nonnegotled>le .  Management's  right  to 
act  does  not  include  the  right  to  act  proiq>tly.  The  Authority 
stated  Congress  did  not  Intend  to  preclude  negotiation  on  a 
proposal  merely  because  it  may  impose  upon  management  a  requirement 
which  would  delay  implementation  of  a  particular  action  involving 
the  exercise  of  a  specified  management  right.  It  would  be 
nonnegotiable  only  if  it  negated  the  management  right,  i.e. . 
memagement  could  not  act  at  all .  The  Authority  held  that 
Bumagenent  need  not  negotiate  the  decision  to  suspend  or  remove  but 
must  negotiate  the  procedures  in  which  it  will  be  done  (impact  and 
implementation  bargaining,  to  be  discussed  later) . 
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AMEBICUI  rSDESATZOM  07  GOVEiniEaT 
BMPLOYBBS,  Jk7L-CZO«  LOCBL  1999 
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DZX-MoOniBB  BXCBBBOB, 

70BT  DZZ,  BBV  JBBBBY 
2  7LBB  153  <1979) 


DECISlOH  ON  NEGOTIABILITY  ISSUES 
Union  Proposal  I 


Article  7.  Section  12 

In  the  event  of  a  disciplinary  suspension  or 
removal,  the  9riev2mt  will  exhaust  the  review 
provisions  contained  in  this  Agreement  before  the 
suspension  or  removal  is  effectuated,  and  the 
employee  will  remain  in  a  pay  status  until  a  final 
determination  is  rendered. 

Question  Here  Before  the  Authority 

The  question  is  whether  the  union's  proposal  establishes 
a  negotiable  procedure,  under  section  7106(b)(2),  which 
Bumagement  officials  will  observe  in  exercising  the 
authority  to  suspend  or  remove  employees  under  section 
7106(a)(2)(A)  of  the  Federal  Service  Labor-Management 
Relations  Statute  (the  Statute) . 

Conclusion:  The  union's  proposal  est2d>lishes  a 
negoti2d)le  procedure  xinder  section  7106(b)(2)  of  the 
Statute.  Accordingly,  pursuant  to  section  2424.8  of  the 
Authority's  Rules  and  Regulations  (44  Fed.  Reg.  44740  et 
sea.  (1979)),  the  agency's  allegation  that  the  union's 
proposal  is  not  within  the  duty  to  bargain  is  set  aside. ^ 

Reasons :  The  xmlon's  proposal  provides,  essentially, 
that  an  employee  the  agency  has  decided  to  discipline  by 
suspension  or  removal  may  not  actually  be  suspended  or 
removed  pending  completion  of  the  contractual  grievances 
procedxire,  including  arbitration.  The  agency's  basic 
position  is  that  the  union's  proposal  is  nonnegotiable 
because  the  procedure  it  creates  would  unreasonedsly  delay 
the  exercise  of  the  agency's  authority  under  section 
7106(a)(2)(A)  of  the  Statute  to  suspend  and  remove 


^ In  so  deciding  that  the  subject  proposal  is  within  the  duty 
to  bargain,  the  Authority  makes  no  judgment  as  to  the  merits  of  the 
proposal . 
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oqployees.  The  agency's  position,  however,  is  without 
support  in  the  legislative  history  of  the  Statute. 

Section  7106  of  the  Statute  specifies,  in  subsection  (a), 
various  rights  reserved  to  agency  nanageaent.  Section 
7106(b)  (2) ,  however,  provides  that  the  enueeration  of  the 
specified  aanageaent  rights  in  subsection  (a)  does  not 
preclude  the  negotiation  of  procedures  which  aanageaent 
will  observe  in  exercising  those  rights.  The  legislative 
history  of  the  Statute,  as  it  pertains  to  subsection 
(b)(2),  reveals,  first  of  all,  that  the  Coauittee  on 
Conference,  in  adopting  the  bill  which  subsequently  was 
enacted  by  Congress  and  signed  into  law  by  the  President, 
specifically  rejected  a  provision  of  the  Senate  bill  (S. 
2640)  which  provided  that  negotiation  on  procedures 
should  not  "unreasonzd^ly  delay*  so  as  to  "negate*  the 
exercise  of  nanagement's  reserved  rights.^  The 
conclusion  is  justified,  therefore,  that  Congress  did  not 
intend  subsection  (b) (2)  to  preclude  negotiation  on  a 
proposal  merely  because  it  may  impose  on  management  a 
requirement  which  would  delay  implementation  of  a 
particular  action  involving  the  exercise  of  a  specified 
management  right.  Rather,  as  the  Conference  Report 
indicates,  subsection  (b)(2)  is  intended  to  authorize  an 
exclusive  representative  to  negotiate  fully  on 
procedures,  except  to  the  extent  that  such  negotiations 


^  Section  7218  of  the  senate  bill  provided  as  follows: 
$  7218.  Basic  Provisions  of  agreements. 


(b)  Nothing  in  subsection  (a)  of  this  section  shall  preclude 
the  parties  from  negotiating — 

(1)  procedures  which  management  will  observe  in 
exercising  its  authority  to  decide  or  act  in  matters 
reserved  under  such  subsection;  or 

(2)  appropriate  arrangements  for  employees  adversely 
affected  by  the  impact  of  management's  exercising  its 
authority  to  decide  to  act  in  matters  reserved  under  such 
stibsection,  except  that  such  negotiations  shall  not 
unreasonedsly  delay  the  exercise  by  management  of  its 
authority  to  decide  or  act,  and  such  procedures  and 
arrangements  shall  be  consistent  with  the  provisions  of 
any  law  or  regxilation  described  in  7215(c)  of  this  title, 
euid  shall  not  have  the  effect  of  negating  the  authority 
reserved  under  siibsection  (a) . 
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would  prevent  agency  management  from  acting  at  a 11.^ 
That  Is,  Insofar  as  it  is  consistent  with  the  right  of 
management  ultimately  to  act.  Congress  intended  the 
parties  to  work  out  their  differences  with  regard  to 
procedures  in  negotiations.^ 

Since  Congress  has  clearly  rejected  the  grounds  for 
nonnegot lability  asserted  by  the  agency,  it  only  remains 
to  be  determine  whether  the  proposal  at  issue  herein 
contravenes  the  limitations  Congress  did  place  on  the 
negotiation  of  procedures  under  section  7106(b)  (2)  .  That 
is,  the  basic  issue  is  whether  a  procedural  requirement 
that  the  agency  hold  in  zdaeyance  implementation  of 
suspension  or  removal  of  an  employee  until  that  employee 
exhausts  the  negotiated  grievance  and  arbitration 
procedures  would  prevent  the  agency  from  exercising  at 
all  its  statutory  right  to  suspend  or  remove  employees. 
Clearly  it  would  not:  the  procedural  requirement 


^  The  Joint  Explanatory  Statement  of  the  Committee  on 
Conference  stated,  in  the  Conference  Report  accompanying  the  bill 
which  was  enacted  and  sig:ied  into  law,  as  follows: 

3.  Senate  section  7218(b)  provides  that  negotiations  on 
procedures  governing  the  exercise  of  authority  reserved  to 
management  shall  not  unreason2d>ly  delay  the  exercise  by 
management  of  its  authority  to  act  on  such  matters.  Any 
negotiations  on  procedures  governing  matters  otherwise 
reserved  to  agency  discretion  by  siibsection  (a)  may  not  have 
the  effect  of  actually  negating  the  authority  as  reserved  to 
the  agency  by  subsection  (a) .  There  are  no  comparetble  House 
provisions. 

The  conference  report  deletes  these  provisions.  However,  the 
conferees  wish  to  emphasize  that  negotiations  on  such 
procedures  should  not  be  conducted  in  a  way  that  prevents  the 
agency  from  acting  at  all,  or  in  a  way  that  prevents  the 
exclusive  representative  from  negotiating  fully  on  procedures. 


S.  REP.  No.  95-1272,  95th  Cong.,  2nd  Sess.  158  (1978).  See  also 
the  statement  of  Congressman  FORD  of  Michigan  on  the  House  floor 
during  debate  on  the  "Udall  substitute."  124  CONG.  REC.  H9650 
(daily  ed.  Sept.  13,  1978). 

®  .  the  following  statement  of  Congressman  FORD  of  Michigan 
with  respect  to  section  7106  of  the  Statute: 

A  principal  goal  in  revising  the  management  rights  clause  is 
to  change  the  current  situation  and,  wherever  possible, 
encourage  both  parties  to  work  out  their  differences  in 
negotiation . 

124  CONG.  REC.  H9649  (daily  ed.  Sept.  13,  1978). 
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established  by  the  proposal  relates  only  to  when  the 
suspension  or  removal  may  be  effectuated,  not  to  whether 
the  agency  ultimately  will  be  able  to  Implement  those 
actions.  In  this  respect,  the  only  foreseeedsle  effect 
of  this  procedural  requirement  upon  the  exercise  of  the 
statutory  management  rights  Involved  Is  the  possibility 
of  delay  and,  as  indicated  above,  Congress  rejected  the 
stemdard  of  "unreasonadjle  delay'  as  the  sole  basis  for 
excluding  proposed  procedures  from  negotiations. 
Therefore,  the  fact  that  the  proposal  at  Issue  herein, 
unlike  that  in  National  Treasury  Employees  Union. 
Chapters  103  and  111  and  U.S.  Customs  Service.  Region 
VIII.  Case  No.  O-NG-16,  decided  in  conjunction  with  the 
Insteuit  case,  contains  no  time  limits  governing  the 
various  aspects  of  the  arbitration  process  and 
consequently  constitutes  no  impediment  under  the  Statute 
to  a  finding  that  the  proposal  is  negotiable.  First  of 
all,  the  absence  of  such  time  limits  in  the  instant 
proposal  does  not  in  and  of  itself  justify  the  conclusion 
that  compliance  with  the  proposal  would  prevent  the 
agency  from  effectuating  a  suspension  or  removal  action. 
Moreover,  the  agency  has  not  shown  that  under  the 
particular  circumstances  present  in  the  bargaining  unit 
involved  in  this  case,  compliance  with  the  disputed 
proposal  would  make  it  impossible  for  the  agency  to 
implement  such  disciplinazy  actions.  For  these  reasons, 
therefore,  the  procedural  requirement  in  question  is 
within  the  duty  to  bargain  under  section  7106(b)(2)  of 
the  Statute. 

This  result  is  consistent  with  and  implements  the  intent 
of  Congress  as  to  the  significemce  of  the  provisions  of 
Title  VII  with  respect  to  the  Civil  Service  Reform  Act 
as  a  whole.  Congress  enacted  the  Civil  Service  Reform 
Act  in  order  to  provide  increased  management  authority, 
among  other  things,  to  hire  and  to  discipline  employees.^ 
However,  Congress  also  recognized  the  need  to  provide 
protections  for  employees  to  balance  this  increased 
management  prerogative.  The  grievance  and  arbitration 
provisions  of  Title  VII,  as  well  as  the  provisions 


^ The  Senate  Committee  Report  accompanying  S.  2640  stated  the 
following: 

One  of  the  central  tasks  of  the  civil  service  reform  bill  is 
simple  to  express  but  difficult  to  achieve:  Allow  civil 

servants  to  be  edsle  to  be  hired  and  fired  more  easily,  but 
for  the  right  reasons.  This  balanced  bill  should  help  to 
accomplish  that  objective.  It  is  an  important  step  toward 
making  the  government  more  efficient  and  more  accountable  to 
the  American  people. 

S.  REP.  No.  95-989,  95th  Cong.,  2d  Sess.  4  (1978).  See  also  H.  R. 
REP.  No.  95-1403,  95th  Cong.,  2d  Sess.  2-4  (1978). 
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paniitting  agencies  and  l2dx}r  orgemizations  to  negotiate 
fully  on  procedures,  are  aaong  the  neans  Confess 
utilized  to  provide  such  protection  for  employees.  By 


*  In  Introducing  the  amendment  (the  "Udall  substitute")  which 
became  the  final  House  version  of  Title  VII  euid  which,  as  relevant 
herein,  was  enacted  and  signed  into  law.  Congressman  UDALL  stated 
as  follows: 

The  Federal  eifqployee  unions  .  .  .  gain  in  my  substitute  some 
guarantees  ediout  procedures  that  management  must  follow.  They 
get  to  arbitrate  some  things  that  now  go  through  a  torturous 
appeal  process — things  involving  various  ledsor  grievances. 

It  would  be  a  mistake  to  view  this  title  VII  or  my  substitute 
as  some  kind  of  a  labor  bill  that  is  attached  to  an  unrelated 
bill  dealing  with  management  prerogatives  in  the  Federal 
service.  This  is  how  I  view  what  we  are  trying  to  do  here: 
It  moves  to  meet  some  of  the  legitimate  concerns  of  the 
Federal  employee  imions  as  an  integral  part  of  what  is 
basically  a  bill  to  give  memagement  the  power  to  manage  and 
the  flexibility  that  it  needs. 

But  I  say  this  in  two  respects.  One,  it  gives  some  balance. 
We  are  saying  to  the  Federal  «nployees  that  we  are  going  to 
give  management  some  broad  new  rights  here  in  this 
legislation,  we  are  going  to  enable  them  to  move.  And 
employee  organizations  are  saying,  in  turn,  that  they  are 
entitled  to  have  a  more  independent,  secure  position  from 
which  to  deal  with  management  as  it  operates  under  this  new 
freedom  in  the  bill. 

Second,  the  arbitration  provision  I  view  as  much  of  a  gain 
for  management  as  for  ledsor.  The  Federal  managers  now, 
instead  of  having  to  go  through  difficult,  complex  appeal 
procedures,  will  be  2d>le  to  submit  them  to  arbitration,  emd 
this  is  a  gain  for  management. 

124  CONG.  REC.  H9633  (daily  ed.  Sept  13,  1978).  Congressman  FORD 
of  Michigan,  a  proponent  of  the  "Udall  substitute,"  also  stated  as 
follows : 

I  should  say  that  I  have  tried  to  be  supportive  of  the  efforts 
of  the  administration  because  I  think  that  the  purposes  stated 
by  the  President,  when  he  sent  the  legislation  to  us,  are 
purposes  we  can  all  agree  with.  But,  as  I  stated  before,  in 
attempting  to  give  the  executive  branch  greater  flexibility 
and  greater  power  in  terms  of  their  ediility  to  manage  the 
Federal  work  force  we  have  in  fact,  if  we  did  nothing  more 
than  that,  changed  the  balance  that  has  established  itself 
over  a  period  of  time  between  the  employees'  individual  rights 
emd  their  collective  rights,  vls>a-vis  the  powers  and 
prerogatives  of  management. 
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Its  decision  herein  the  Authority  gives  full  effect  to 
this  Congressional  intent. 

On  the  other  hand,  of  course,  this  decision  does  not 
represent  a  judgment  as  to  the  desiredsility  of  the 
disputed  aspect  of  the  prwosal  as  a  matter  of  sound 
labor  relations  practice.^  Similarly,  it  does  not 
require  the  agency  to  agree  to  the  proposal.  It  does 
meem,  however,  that  em  agency  must  achieve  through 
negotiations  the  procedural  certainty  and  assurance  it 
determines  that  it  needs. 

In  particul2tr,  with  respect  to  the  procedures  governing 
the  exercise  of  statutory  management  rights,  the  Statute, 
in  section  7106(b)(2),  gives  the  parties  latitude  to 
negotiate  the  provisions  each  deems  necessary.  That  is 
the  clear  Import  of  the  relevant  portion  of  the 
Conference  Committee  Report  previously  adverted  to  which 
states  that  Izdaor  organizations  should  not  be  prevented 
under  section  7106(b)(2)  from  negotiating  fully  on 
procedures .  The  result  herein  gives  expression  to  the 
intent  of  Congress,  as  set  forth  in  the  relevzmt 
legislative  history  of  the  Statute,  that  the  parties  not 
be  prevented  from  exploring  in  negotiations  a  wide  remge 
of  possible  procedural  arrangements  and  from  reaching 
agreement  on  those  which  are  mutually  satisfactory. 


■0TB  1:  Fort  Dix-McGuire  was  affirmed  on  review  in  Dep*t  of 

Defense  v.  FLRA.  659  F.2d  1140  (D.C.  Cir.  1981). 


For  this  reason,  while  considering  the  increased  powers  for 
SAnagement,  we  always  had  in  mind  that  we  would  put  together 
a  totality  here,  a  total  package  that  we  hoped — and  obviously 
we  had  great  disagreement  during  the  months  that  we  have 
considered  this,  on  just  what  the  final  product  should  look 
like — that  we  hoped  would  represent  a  fair  package  of  balanced 
authority  for  management,  with  a  fair  protection  for  at  least 
the  existing  rights  the  employees  have. 

124  CONG.  REC.  H9647  (daily  ed.  Sept.  13,  1978). 

^  with  regard  to  the  subject  matter  of  the  proposal  at  issue 
herein,  we  note,  for  example,  that  the  common  practice  in  the 
private  sector  is  for  management,  to  implement  the  disciplinary 
action,  subject  to  reversal,  or  modification,  of  that  decision 
during  the  grievance  or  arbitration  procedure  and  restoration  to 
the  disciplined  employee  of  lost  pay  and  benefits. 

See  note  5,  suora . 
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■ora  2t  Th«  result  is  that  we  now  have  union  proposals  which  could 
result  in  managesent  not  being  able  to  t2Uce  disciplinary  action  for 
an  extended  period  of  time.  How  do  we  confront  these?  We  should 
sake  every  attempt  not  to  agree  to  stay  disciplinary  action  pending 
indefinite  appeals.  Attespt  to  resist  all  stays  of  disciplinary 
action,  or  at  least  get  a  time  limit  as  to  the  amount  of  delay 
%diich  is  permissible.  For  instance,  negotiate  that  the  action  can 
be  delayed  only  for  a  period  of  up  to  60  days.  Thus,  if  the 
eurbltration  award  is  not  rendered  within  60  days  following  receipt 
1:^  the  eag>loyee  of  management's  decision  to  take  adverse  action 
against  the  employee,  management  could  act. 

(e)  To  remove  employees.  In  National  Air  station. 
Patuxent  River.  HD.  3  FLRA  3  (1980) ,  the  Authority  found 
nonnegotiable  a  proposal  that  would  have  required  management  to 
separate  intermittent  employees  before  they  could  reduce  the  hours 
of  temporary  and  regular  part-  and  full-time  employees  below 
certain  levels.  The  FLRA  held: 

In  thus  coi^>elllng  the  separation  of  particular 
employees,  the  proposal  directly  interferes  with  the 
agency's  discretion  to  determine  whether  to  remove 
employees,  and,  if  so,  which  eBq>loyees  to  remove,  in 
violation  of  section  7106(a)(2)(A)  of  the  Statute. 
[Emphasis  added.] 

See  also  NLRB  Onion.  18  FLRA  320  (1985) . 

(f)  To  layoff,  retain,  reduce  in  grade  and  pav. 


A880CZATI0H  OF  CIVZLZAM  TECHHICIAHS 

mad 

MONTANA  AIN  NATIONAL  OOAND 
11  FLRA  SOS  (1983) 


Union  Proposal  2 
Article  11.  Section  2 

Determination  of  which  employee (s)  will  be 
affected  will  be  done  in  the  following  manner 
and  order: 


a.  Volunteers  for  RIF  will  be  asked  for 
and  accepted  from  the  area  affected.  [The 
underlined  portion  of  the  proposal  is  in 
dispute. ] 

This  proposal  would  require  the  Agency  to  layoff 
particular  employees  in  a  RIF,  i.e. .  those  who  volunteer 
from  the  area  affected.  In  agreement  with  the  Agency, 
the  Authority  finds  that,  by  requiring  such  action  as  to 
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particular  enployees,  the  proposal  directly  interferes 
with  the  Agency's  discretion  under  section  7106(a)  (2)  (A) 
of  the  Statute  to  detemine  which  eatployees  to  "layoff, 
and  retain .  .  .  . "  National  Treasury  Eaplovees  Union  and 
Internal  Revenue  Service.  7  FLRA  No.  42  (1981) ,  Proposal 
5.  Therefore,  the  proposal  is  outside  the  duty  to 
bargain . 


(g)  To  take  other  disciplinary  action.  Union's 
proposals,  which  provide  that  employees  have  zm  annual  opportunity 
to  assess  supervisors'  performance  and  that  no  employee  shall  be 
disciplined  by  supervisors  who  have  not  received  training  in 
accordance  with  PPM  and  OPN  regulations,  are  outside  agency's  duty 
to  bargain .  AFQE.  National  Council  of  EEOC  Locals  No.  216.  and 
EEOC.  3  FLRA  503  (1980). 


NFFB,  Local  29 
and 

CORPS  OP  EHOmSSS,  KANSAS  CITY 
21  FLRA  233  (1986) 


Union  Proposal  3 

In  any  event,  the  Employer  will  apprise  the 
employee (s),  in  writing,  prior  to  the 
Employer's  formal  investigation,  of  any 
instance  requiring  a  report  of  survey,  of 
his/her  rights.  At  a  minimum,  the  Employer 
will  inform  the  employee (s)  of  his/her  right 
to  have  a  representative  present  during  the 
investigation,  the  right  to  remain  silent,  and 
in  the  event  a  recommendation  is  made  to  hold 
the  employee  lizdale,  the  right  to  review  any 
zmd  all  evidence  and  statements  relative  to 
the  report,  and  the  right  to  an  impairtial 
hearing.  The  procedures  for  selecting  an 
arbitrator  shall  be  similar  to  those  contained 
in  the  negotiated  Agreement  and  all  fees  and 
expenses  will  be  borne  by  the  employer.  (Only 
the  underlined  portion  is  in  dispute.) 

A.  Positions  of  the  Parties 

The  Agency  contends  that  the  proposal  violates 
management's  rights  to  discipline  employees  under  section 
7106(a)(2)(A)  and  to  assign  work  under  section 
7106(a) (2) (B) . 

The  Union  disputes  the  Agency's  contentions. 
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B.  AnalYffia 


In  agret'^ent  with  the  parties,  the  Authority  finds 
that  the  issue  i.aised  by  Union  Proposal  3  is  essentially 
the  same  as  that  presented  in  International  Brotherhood 
of  Electrical  Workers.  AFL-CIQ,  Local  1186  and  Naw 
Public  WorJcs  center.  Honolulu.  Hawaii.  4  FLRA  217  (1980), 
enforcement  denied  sub  non.  MaVY  PMblAs  WprHff 
Pearl  Harbor,  Honolulu.  Hawaii  v.  Federal  Labor  Relations 
Authority.  678  P.2d  97  (9th  Cir.  1982).  See  also 
Tidewater  Virginia  Federal  Employees  Metal  Trades  Council 
and  Hayy  Public  Works  Center.  Norfolk.  Virginia.  15  FLRA 
343  (1984) .  In  the  Tidewater  case,  the  Authority,  in 
agreement  with  the  1982  decision  of  the  9th  Circuit  Court 
of  Appeals  in  Nayy  Public  Works  Center.  Honolulu.  Hawaii, 
found  that  a  proposed  contract  provision  concerning  an 
employee's  right  to  remain  silent  during  any  discussion 
with  management  in  which  the  employee  believed 
disciplinary  action  may  be  taken  against  him  or  her  was 
outside  the  duty  to  bargain,  as  the  provision  prevented 
management  from  acting  at  all  with  regard  to  its 
substantive  rights  under  section  7106(a)(2)(A)  emd  (B) 
of  the  Statute  to  take  disciplinary  action  against 
employees  and  to  direct  employees  and  assign  work  by 
having  employees  account  for  their  conduct  and  work 
performance. 


C. 


Conclusion 


Based  upon  our  decision  in  the  Tidewater  case,  we 
find  that  Union  Proposal  3  directly  interferes  with 
Bumagement ' s  rights  to  direct  and  discipline  employees 
under  section  7106(a)(2)(A)  and  to  assign  work  under 
section  7106(a)(2)(B). 


V.  Order 

Accordingly,  pursuemt  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations,  IT  IS  ORDERED  that  the 
Union's  petition  for  review  be,  and  it  hereby  is, 
dismissed . 


3.  To  Assign  Work.  To  Make  Determinations  With  Respect 
ro  Contracting  Out,  and  To  Determine  the  Personnel  Bv  Which  Aaencv 
Doerations  Shall  Be  Conducted. 


(a)  To  Assign  Work.  This  refers  to  the  assignment 
of  work  tasks  or  functions  to  employees.  The  right  to  assign 
duties  to  positions  or  employees  has  also  been  construed  broadly 
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by  th«  Authority.  Proposals  aimed  at  placing  limitations  on  the 
right  to  assign  work  have  consistently  been  found  nonnegotlable. 
Although  management  has  broad  authority  to  assign  work,  It  can  be 
required  to  bargain  on  proposals  that  would  require  the  updating 
of  position  descriptions  so  that  they  accurately  reflect  the  duties 
assigned. 

In  the  Georgia  National  Guard  case,  2  FLRA  580  (1979),  the 
Authority  held  that  a  proposal  prohibiting  the  assignment  of 
grounds  maintenance  or  other  non>job  related  duties  to  technicians 
and  preventing  management  from  assigning  such  work,  regardless  of 
whether  reflected  In  position  descriptions,  without  employee 
consent,  violated  section  7106(a)(2)(B).  FLRA  distinguished  this 
proposal  from  that  In  dispute  in  the  Fort  Dix  case  (infra)  by 
noting  that  the  proposal  In  Fort  Dix.  while  it  required  management 
to  amend  position  descriptions,  did  not  prevent  management  from 
assigning  additional  duties.  The  first  paragraph  of  the  Georgia 
National  Guard  proposal,  on  the  other  hand,  prevented  the  agency 
from  assigning  certain  duties  to  technicians  even  If  their  position 
descriptions  Include,  or  were  amended  to  include,  such  duties. 


AFOE,  Local  199 
sad 

ASMT  -  AZS  rOSCB  BZCHAHOB  SESVICB, 

TOST  DIZ,  mSW  JERSET 
2  FLEA  16  (1979) 

Union  Proposal  II 
Article  13.  Section  2 

The  phrase  "other  related  duties  as  assigned," 
as  used  In  job  descriptions,  means  duties 
related  to  the  basic  job.  This  phrase  will 
not  be  used  to  regularly  assign  work  to  an 
employee  which  is  not  reasonably  related  to 
his  basic  lob  description.  [Only  the 
underlined  portion  Is  In  dispute.] 

Question  Here  Before  the  Authority 

The  question  is  whether  the  union's  proposal  would 
violate  section  7106(a)(2)(B)  of  the  Statute. 

Opinion 

Conclusion;  The  subject  proposal  does  not  conflict  with 
section  7106(a)(2)(B)  of  the  Statute.  Accordingly, 
pursuant  to  section  2424.8  of  the  Authority's  Rules  and 
Regulations  (44  Fed.  Reg.  44740  ^  seg.  (1979)),  the 
agency's  allegation  that  the  disputed  proposal  Is  not 
within  the  duty  to  bargain.  Is  set  aside. 
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Reason .  The  union's  proposal  would  prevent  the  agency 
from  usli^  the  tern  "other  related  duties  as  assigned" 
in  an  eaployee's  position  description  to  assign  the 
enployee,  on  a  regular  basis,  duties  which  are  not 
reasonably  related  to  his  or  her  position  description. 
The  agency  alleges  that  this  proposal  would  affect  its 
authority  to  assign  work  in  violation  of  the  statute. 
However,  it  would  appear,  both  from  the  lemguage  of  the 
proposal  and  the  union's  intent  as  stated  in  the  record, 
that  the  agency  has  sisunderstood  the  effect  of  the 
proposal.  That  is,  the  plain  language  of  the  union's 
proposal  concerns  agency  sanagenent ' s  use  of  employee 
position  descriptions  in  connection  with  the  assignment 
of  work,  not,  as  the  agency  argues,  the  assignment  of 
work  itself. 

Under  Federal  personnel  regulations,  a  position 
description  is  a  written  statement  of  the  duties  and 
responsibilities  assigned  to  a  position.  It  is  the 
official  record  of,  among  other  things,  the  work  that  is 
to  be  performed  by  the  incumbent  of  the  position,  the 
level  of  supervision  required,  and  the  qualifications 
needed  to  perform  the  work.  From  the  standpoint  of  the 
a^)loyee,  the  position  description  defines  the  kinds  and 
the  rzmge  of  duties  he  or  she  may  expect  to  perform 
during  l^e  time  he  or  she  remains  in  the  position.  In 
the  actual  job  situation,  however,  an  eaqployee  might 
never  be  assigned  the  full  range  of  work  comprised  within 
the  position  description.  That  is,  the  position 
description  merely  describes  work  which  it  is  expected 
would  be  assigned,  but  is  not  itself  an  assignment  of 
work. 

In  addition,  the  position  description  is  the  basis  of  the 
classification  and  pay  systems  for  Federal  employees. 
The  validity  of  the  classification  of  employee's 
position,  and,  derivatively,  of  em  employee's  rate  of 
pay,  is  thus  dependent  on  t^e  accuracy  of  am  employee's 
position  description.  Changes  in  the  kinds  and  the  level 
of  responsibility  of  the  duties  assigned  an  employee  may 
necessitate  chamges  in  the  position  description  and, 
correlatively,  depending  on  the  circumstances,  changes 
in  the  clajssification  and  the  rate  of  pay  of  the 
position. 

It  is  in  this  context  that  the  intent  of  the  union's 
proposal  must  be  understood.  Both  the  language  of  tho 
proposal  and  the  record  in  this  case  support  the 
conclusion,  briefly  stated,  that  the  siibject  proposal  is 
designed  to  insure  the  accuracy  of  employee  position 
descriptions.  That  is,  the  intended  effect  of  the 
proposal  is  to  prevent  the  agency  from  expanding  the  work 
regularly  required  of  the  incximbent  of  a  position  by 
assigning  work  which  is  not  reasonedsly  related  to  the 
duties  spelled  out  in  the  position  description  under  the 


3-72 


guise  of  the  general  phrase  "other  related  duties  as 
assigned."  This  does  not  mean,  however,  that  the 
proposal  would  foreclose  the  agency  fros  adding  such 
unrelated  duties  to  a  position.  Nothing  in  the  language 
of  the  proposal  or  the  record  indicates  that  it  is 
intended  to  shield  the  esployee  fros  being  assigned 
a<Uitional  "unrelated"  duties,  i.e.  duties  which  are  not 
within  those  described  in  his  or  her  existing  position 
description  in  order  to  do  so.  The  proposal  would  in  no 
way  preclude  the  agency  fros  Including  additional ,  though 
related,  duties  in  the  position  description.  Thus,  in 
the  circusstances  of  this  case,  the  right  of  the  agency 
to  assign  work  resalns  unaffected,  while  the  esployee  is 
assured  that  his  or  her  position  description  accurately 
reflects  the  work  assigned  to  the  position. 

As  indicated  at  the  outset,  therefore,  the  agency  has 
sisunderstood  the  intended  effect  of  the  xinion's 
proposal.  The  subject  satter  of  that  proposal  is  not  the 
asslgnsent  of  work,  as  alleged  by  the  agency,  but  the 
application  of  the  phrase  "other  related  duties  as 
assigned"  when  used  in  a  position  description.  The 
agency  has  failed  to  support  its  allegation  that  such  a 
proposal  is  nonnegotiable  under  section  7106. 
Accordingly,  the  agency's  allegation  is  hereby  set  aside. 


NATIONAL  ASSOCIATION  OF  AIN  TBATFIC  SPECIALISTS 

and 

FAA 

6  FLRA  588  (1981) 


Union  Proposal  V 

ARTICLE  80  -  PERFORMANCE  OF  BARGAINING  UNIT  WORK 

Section  1.  The  Employer  recognizes  that  performance  of 
duties  normally  assigned  to  bargaining  unit  members 
should  be  performed  by  properly  qualified  bargaining  unit 
members. 


Question  Before  the  Authority 

The  question  is  whether  Union  proposal  V  is 
inconsistent  with  the  Agency's  right  to  assign  work  under 
section  7106(a)(2)(B)  of  the  Statute,  as  alleged  by  the 
Agency. 
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Opinion 


Conclusion  and  Order;  Union  proposal  V,  as  drafted,  is 
Inconsistent  with  the  Agency's  right  to  assign  work  under 
section  7016(a)(2)(B)  of  the  Statute  and  is,  therefore, 
nonnegotiable.  Accordingly,  pursuant  to  section  2424.10 
of  the  Authority's  Rules  2uid  Regulations  (5  C.F.R. 
2424.10  (1981)),  IT  IS  ORDERED  that  the  portion  of  the 
Union's  petition  for  review  relating  to  proposal  V  be, 
emd  it  hereby  is,  disaissed. 

Reasons ;  The  Union,  in  response  to  the  Agency's 
statement  of  position  on  the  nonnegoti2d>llity  of  proposal 
V  and  two  other  Union  proposals  discussed  immediately 
below,  stated  that: 

The  clauses  of  the  proposal  in  the  instant 
case  would  function  as  a  policy  to  guide  the 
facility  managers  in  the  assignment  of  unit 
work  but  would  not  prohibit  all  or  even  any 
particular  assignment  of  unit  work  to  nonunit 
personnel .  Proper  implementation  of  the 
proposal  would  merely  insure  that  the  unit  and 
nonunit  personnel  continue  to  f\inction 
primarily  within  the  spheres  of  their 
respective  position  descriptions  which  the 
agency  has  defined  and  retains  the  right  to 
define. 

This  statement  as  to  the  intended  meaning  of  the  proposal 
is  inconsistent  with  the  proposal's  plain  language  which 
would  require  the  continued  assignment  of  bargaining  unit 
work  to  qualified  bargaining  xinit  employees.  That  is, 
the  proposal  would  recpiire  Agency  managers  to  recognize 
that  work  usually  assigned  to  the  unit  should  be 
performed  by  qualified  employees  in  that  unit.  Thus,  the 
proposal  directly  conflicts  with  the  right  to  assign  work 
reserved  to  management  by  section  7106(a)(2)(B)  of  the 
Statute. 

Implicit,  however,  in  the  Union's  statement  set 
forth  is  a  connection  between  the  intended  meaning  of 
Union  proposal  V  and  proposal  II  in  American  Federation 
of  Government  Employees.  AFL-CIO.  Local  1999  and  Armv- 
Air  Force  Exchange  Service.  Dix-McGuire  Exchange.  Fort 
Dix.  New  Jersey.  2  FLRA  No.  16  (1979^  .  enforced  as  to 
other  matters  s\ib  nom.  Department  of  Defense  v.  Federal 
Latbor  Relations  Authority.  659  F.2d  1140  (D.c.  cir. 
1981) .  The  latter  prevented  agency  management  from  using 
the  term  "other  related  duties  as  assigned,"  as  it 
appears  in  an  employee's  position  description,  as  a  basis 
for  regularly  assigning  duties  which  are  not  reasonably 
related  to  those  described  in  a  current  position 
description.  The  Authority  held  in  Dix-McGuire  that: 
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Nothing  in  the  language  of  the  proposal  or  the 
record  indicates  that  It  is  Intended  to  shield 
the  employee  from,  being  assigned  additional 
"unrelated**  duties,  l.e.,  duties  which  are  not 
within  those  described  in  his  or  her  existing 
position  and  which  are  not  related  to  those 
tdiich  are  so  described.  Rather,  as  a 
consequence  of  this  proposal,  if  the  agency 
decld^  to  add  unrelated  duties,  to  be 
perforaed  regularly,  to  a  position,  it  would 
need  to  change  the  position  description  in 
order  to  do  so. 

********** 

It  is  precisely  the  difference  between  the  Dix~ 
McGuire  proposal  emd  Union  proposal  V  herein  which 
underscores  the  nonnegotiedsility  of  the  instant  proposal 
as  drafted.  In  Dix-M^uire.  the  proposal  did  not  impose 
any  limitations  on  the  agency's  authority  to  assign  work. 
Rather,  it  obligated  the  agency  to  reflect  certain 
assignment  changes  in  employees'  position  descriptions. 
By  contrast,  proposal  V  herein,  as  drafted,  would 
restrict  assignment  of  work  by  imposing  an  obligation 
upon  management  to  assign  specific  work  to  "qualified* 
eaqtloyees  in  the  bargaining  unit,  not  to  other  o&ployees 
in  the  unit  or  to  employees  outside  the  unit.  Hence, 
Union  proposal  V  is  nonnegotiedale.  It  should  be  noted, 
however,  that  if  the  proposal  were  redrafted  consistent 
with  the  Union's  stated  intent  and  the  Dix~McGuire 
decision,  it  would  be  an  appropriate  matter  for 
negotiation. 


■0TB  is  Although  proposals  concerning  work  assignment  are 
nonnegotlable,  proposals  dealing  with  overtime  are  often 
negotiable.  Msmagement  must  be  prepared  to  negotiate  who  will  be 
assigned  overtime  but  need  not  negotiate  how  much  overtime  is  to 
be  assigned  or  if  it  is  necessary  at  all.  See  AFGE  euid  Deo't  of 
Agriculture.  22  FLRA  496  (1986);  NFFE  and  VA.  27  FLRA  239  (1987). 

■0TB  2s  The  right  to  assign  duties  was  eleUsorated  upon  in  rhe 
Denver  Mint  case,  3  FLRA  42  (1980),  where  the  Authority,  in 
addition  to  finding  that  a  requirement  that  management  rotate 
employees  eunong  positions  violated  Section  7106(a)(2)(A);  also 
found  that  a  requirement  that  an  employee  be  rotated  through  the 
duties  of  his  position  on  a  weekly  basis  violated  Section 
7106(a) (2) (B) . 

[Ejven  if  the  union  Intended  only  that  employees  be 
rotated  to  the  various  duties  within  their  own  position 
description,  the  specific  language  of  the  proposal  at 
issue  would  require  all  employees  to  be  rotated  each  week 
regardless  whether  any  work  were  avallcdsle  which  required 
the  performance  of  such  duties  or  whether  the  work 


3-75 


previously  assigned  had  been  completed.  In  other  words, 

_ l&aags£ _ goald _ kS _ restricted  to  making  new 

assignments,  or  in  modifying,  terminating,  or  continuing 

Wtistinq _ 9nt§ _ as _ _ necessary  or  desirable. 

Accordingly,  the  specific  proposal  at  issue  herein  is 
outside  ^e  duty  to  bargain  luider  the  Statute.  [Emphasis 
added.  ] 

■ora  3t  For  more  recent  cases  involving  management's  right  to 
assign  work,  ss&  MTC  and  Haw.  38  FLRA  10  (1990);  AFGE  and 

Department  of  Labor.  26  FLRA  273  (1987). 


(b)  Contracting  Out.  The  right  of  unions  to 
bring  action  under  the  Administrative  Procedure  Act  (APA) 
challenging  the  agency's  contracting  out  decision  was  denied  in 
AFGE  V.  Brown.  680  F.2d  722  (11th  Cir.  1982^  .  cert,  denied.  103 
U.S.  728  (1983);  see  also  NFFE  v.  Chenev.  883  F.2d  1038  (D.C.  Cir. 
1989) . 

The  following  case  is  significemt  because  the  authority  states 
that  not  only  are  the  management  rights  decisions  nonnegotiable  but 
neither  are  those  matters  which  are  em  "integral  part  of 
management's  deliberations"  concerning  those  decisions. 


■FFB  and  HOMESTEAD  AFB 
6  FLEA  588  (1981) 


Union  Proposal  1 


Article  12.1 


It  shall  be  the  policy  of  the  Employer  to 
consult  openly  and  fully  with  the  Ij£Ux>r 
Organization  regarding  any  review  of  a 
function  for  contracting  out  within  the  unit. 


contracted  out  when 

it  can  be  demonstrated 

that  work 

■  •  I  aS  ii  s  1 « 1 !  t 

is  more 

economically 

and 

performed . 

"Milestone 

Charts" 

related  to 

review 

or 

feasibility 

studies 

for  contracting  out 

of 

work  will  be  made 

available  to 

the  Labor 

Organization 

as  actions  are 

taken 

in 

accordance  with  such  charts.  [Only  the 
underscored  language  of  this  proposal  is  in 
dispute . ] 

Question  Before  the  Authority 

The  question  presented  is  whether  the  underscored 
portion  of  this  Union  proposal  is  excluded  from  the  duty 
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to  bargain  by  reason  of  being  Inconsistent  with  section 
7106(a)(2)(B)  of  the  Statute,  as  alleged  by  the  Agency. 

QBAhjoh 

Conclusion  and  Order;  The  iinderscored  portion  of  the 
proposal  Is  Inconsistent  with  section  7106(a)(2)(B)  of 
the  Statute  euid  therefore  Is  not  within  the  duty  to 
bargain.  Accojnllngly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (5  C.F.R.  2424.10 
(1981))  IT  IS  ORDERED  that  the  petition  for  review  of  the 
underscored  portion  of  the  proposal  be,  and  It  hereby  Is, 
dlsslssed. 

Reasons;  The  disputed  part  of  the  Union's  proposal 
would,  first,  prevent  the  Agency  from  contracting  out  for 
services  under  certain  conditions,  and,  second,  require 
the  Agency  to  make  avall2d3le  to  the  Union  certain 
"milestone  charts"  used  by  mamagement  In  deciding  whether 
to  contract  out.  The  Agency  contends  that  the  proposal 
Improperly  Interferes  with  Its  right  under  section 
7106(a)  (2)  (B)  of  the  Statute  to  make  determinations  with 
respect  to  contracting  out.  The  Union  argues  that  the 
proposal  constitutes  a  procedtire  which  Is  negotleOsle 
under  section  7106(b)(2)  of  the  Statute. 

A  proposed  procedure  which  would  prevent  the  Agency 
from  acting  at  all  with  respect  to  a  management  right  Is 
not  within  the  duty  to  bargain.  See  American  Federation 
of_gQvemment  Employees.  AFL~CI0.  Local  1999  and  Army- 
Air  Force  Exchange  Service.  Dlx-McGulre  Exchange.  Fort 
Dlx.  New  Jersey.  2  FLRA  No.  16  (1979)  at  3,  enforced  sub 
nom.  Department  of  Defense  v.  Federal  Labor  Relations 
Authority.  659  F.2d  1140  (D.C.  Cir.  No.  80-1119,  July  2, 
1981).  Section  7106(a)(2)(B)  of  the  Statute  reserves  to 
management  the  right  to  make  determinations  with  respect 
to  contracting  out.  On  its  face,  the  first  underscored 
sentence  of  the  Union's  proposal  would  prevent  the  Agency 
from  contracting  out  work  "when  It  can  be  demonstrated 
that  work  performed  'in-house'  is  more  economically  and 
effectively  performed."  Thus,  tinder  that  prescribed 
condition,  the  proposal  would  prevent  the  Agency  from 
acting  at  all  with  regard  to  contracting  out. 
Accordingly,  this  part  of  the  proposal  is  not  within  the 
duty  to  bargain. 

The  Union's  argument  that  this  part  of  the  proposal 
is  negotiable  in  that  it  merely  reiterates  the 
restrictions  contained  In  Office  of  Management  and  Budget 
(ONB)  Circular  No.  A-76,  which  prescribes  general 
policies  for  contracting  out,  cannot  be  sustained. 
Assuming,  arguendo,  that  the  proposal  accurately  reflects 
the  provisions  of  the  ONB  Circular,  such  limitations  on 
the  exercise  of  management's  statutory  right  to  contract 
out  are  not  appropriate  for  inclusion  in  a  collective 
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bargaining  agreeaent.  In  this  regard,  while  the  ONB 
Circular  might  place  limitations  on  management's 
discretion,  the  Statute  precludes  the  negotiation  of 
contractual  limitations  on  management's  rights.  Thus, 
section  7106(a)  of  the  Statute  provides  that  "nothing  in 
this  chapter  shall  affect  the  authority  of  any  memagement 
official”  to  exercise  the  rights  enumerated  therein. 
Therefore,  no  provision  could  be  negotiated  which  would 
preclude  the  exercise  of  a  management  right. 

Incorporation  of  specific  contractual  terms,  such 
as  those  proposed  here,  would  require  memagement  to 
comply  with  those  terms,  regardless  whether  ONB 
subsequently  revised  or  eliminated  the 
directives/circulars  from  which  they  were  taken.  Thus, 
the  proposal  would  Impose  em  Independent  contractual 
requirement  upon  management's  discretion  with  respect  to 
contracting  out  and  hence  would  interfere  with 
management's  rights  under  the  Statute  in  this  regard. 
In  other  words,  the  proposal  here  goes  beyond  contractual 
recognition  of  zmy  external  limitations  emd  imposes 
substantive  limitations  in  zund  of  Itself.  Consequently, 
the  mere  fact  that  the  proposal  here  might  reflect  the 
current  provisions  of  an  0MB  circular  does  not  make  it 
negotiable.  Therefore,  it  is  inconsistent  with  section 
7106(a)(2)(B)  of  the  Statute. 

This  proposal  is  to  be  distinguished  from  one  which 
requires  the  Agency  to  act  in  accordance  with  whatever 
applic2d>le  ONB  directives/circulars  may  be  extant  at  the 
time  the  Agency  is  exercising  its  right  to  contract  out. 
Such  a  proposal  would  only  require  that  when  management 
acts,  it  does  so  in  accordance  with  appliced^le  0MB 
directives  existing  at  the  time. 

Turning  to  the  last  underscored  sentence  of  the 
proposal  which  would  require  the  Agency  to  meUce  availed)le 
to  the  Union  "milestone  charts,"  the  Agency  has  explained 
that  such  charts  are  internal  management  recommendations, 
developed  from  feasibility  studies,  used  by  management 
officials  in  determining  whether  to  contract  out.  Since 
this  explanation  is  uncontroverted,  it  is  adopted  for 
purposes  of  this  decision.  In  these  circumstances,  the 
"milestone  charts"  constitute  an  integral  part  of 
management ' a  del iberat ions  concerning  the  relevant 
factors  upon  which  a  determination  whether  to  contract 
out  will  be  made.  The  appliced}le  legislative  history 
demonstrates  that  Congress  enacted  section  7106  in 
furtherance  of  its  purpose  and  intent  to  "give  management 
the  power  to  manage  and  the  flexibility  that  it  needs." 
Thus,  the  right  of  management  officials  under  section 
7106(a)  (2)  (B)  of  the  Statute  to  make  determinations  with 
respect  to  contracting  out  encompasses  not  only  the  right 
to  act  in  this  regard  but  also  the  right  to  discuss  and 
deliberate  concerning  the  relevant  factors  upon  which 
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such  a  determination  will  be  made,  since  the  "milestone 
charts"  in  question  are  an  essential  element  in 
management's  internal  deliberative  process,  the  Union 
proposal  is  not  procedural  in  nature;  rather  it  directly 
affects  the  exercise  of  management's  right  under  section 
7106(a)(2)(B)  to  m2Uce  determinations  with  respect  to 
contracting  out.  Thus,  the  proposal  is  outside  the  duty 
to  bargain. 

Union  Proposal  2 

In  accordance  with  Office  of  Federal 
Procurement  Policy  Circular  A-76,  and  Air 
Force  Manual  26-1  policies  esteOslished  therein 
shall  not  be  used: 

a.  As  authority  to  enter  into  contracts  if 
such  authority  does  not  otherwise  exist,  nor 
will  it  be  used  to  justify  departure  from  any 
law  or  regulation,  including  regulations  of 
the  Office  of  Personnel  Management  or  other 
appropriate  authority,  nor  will  it  be  used  for 
the  purpose  of  avoiding  estzdalished  salary  or 
personnel  limitations. 

b.  To  contract  out  work  that  deals  with 
products  or  services  which  are  provided  to  the 
public  by  the  employer. 

c.  To  contract  out  products  or  services 
obtained  from  other  Federal  agencies  which  are 
authorized  or  required  by  law  to  furnish  them. 

Questions  Before  the  Authority 

The  question  presented  is  whether  this  proposal  is 
excluded  from  the  duty  to  bargain  because  it  is 
inconsistent  with  section  7106(a) (2) (B)  of  the  Statute, 
as  alleged  by  the  Agency. 

Opinion 

Conclusion  and  Order;  This  proposal  is  inconsistent  with 
section  7106(a)  (2)  (B)  of  the  Statute  and  therefore  is  not 
within  the  duty  to  bargain.  Accordingly,  pursuant  to 
section  2424.10  of  the  Authority's  Rules  and  Regulations 
(5  C.F.R.  2424.10  (1081)),  IT  IS  ORDERED  that  the 
petition  for  review  of  this  proposal  be,  and  it  hereby 
is,  dismissed. 

Reasons ;  In  its  face,  this  proposal  would  prevent  the 
Agency  in  certain  circumstances  from  exercising  its 
statutory  authority  under  section  7106(a)(2)(B)  to  make 
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deterainatlons  with  respect  to  contracting  out.  The 
Union  asserts  that  the  proposal  is  within  the  duty  to 
bargain  since  the  liaitations  on  aanageaent ' s  authority 
contained  in  the  proposal  reflect  the  provisions  of  ONB 
Circular  A>76,  which  established  policies  for  contracting 
out.  However,  for  the  reasons  set  forth  in  the 
discussion  of  current  provisions  of  ONB  Circular  A>76  is 
without  controlling  significance  herein.  Since,  as  noted 
eUx)ve,  the  proposal  would,  pursuemt  to  a  negotiated 
agreement,  prevent  the  Agency  fros  contracting  out  in  the 
stated  circuBstances,  it  is  inconsistent  with  section 
7106(a)(2)(B)  which  reserves  such  determinations  to 
management.  Accordingly,  the  Agency's  allegation  that 
the  proposal  is  not  within  the  duty  to  bargain  must  be 
sustained . 


Union  Proposal  3 


The  Labor  Organization  shall  be  furnished 
dates  and  times  of  the  pre-bid  emd  bid-ooenina 
conferences  and  shall  have  the  right  to  have 

two  Labor  Organization  representatives  present 

at  the  conferences.  The  contract  will  not  be 
awarded  for  at  least  ten  work  days  following 
the  bid  opening  conference.  Only  the 
tanderscored  portion  of  the  proposal  is  in 
dispute. 


Question  Before  the  Authority 

The  question  presented  is  whether  the  underscored 
portion  of  this  proposal  is  within  the  Agency's  duty  to 
bargain  under  the  Statute  or  is  exclud^  therefrom  by 
reason  of  being  inconsistent  with  section  7106(a)(2)(B) 
of  the  Statute,  as  alleged  by  the  Agency. 

Opinion 

Conclusion  and  Order;  The  underscored  portion  of  this 
proposal  is  inconsistent  with  section  7106(a)(2)(B)  of 
the  Statute  and  therefore  is  not  within  the  duty  to 
bargain.  Accordingly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (5  C.F.R.  2424.10 
(1981)),  IT  IS  ORDERED  that  the  petition  for  review  of 
the  underscored  portion  of  the  proposal  be,  and  it  hereby 
is,  dismissed. 

Reasons ;  The  Agency  states  that  the  pre-bid  and  bid¬ 
opening  conferences  are  "wholly  management  related 
meetings  at  which  the  management  aspects  of  the 
contracting  out  issue  are  either  discuss^  or  acted  on, 
and  which  occurred  after  the  tinion  has  been  afforded  the 
opportunity  to  comment  on  the  contracting  out  proposal." 
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since  this  explanation  of  the  purpose  and  function  of 
these  conferences  is  uncontroverted,  it  is  adopted  for 
purposes  of  this  decision.  As  noted  above,  the  right  of 
Banageeent  officials  to  Bake  contracting  out  determina¬ 
tions  includes  the  right  to  discuss  euaong  thenselves  and 
deliberate  concerning  the  relevant  factors  upon  which 
such  deterainations  will  be  based.  The  conferences  in 
question  constitute  an  integral  part  of  that  process. 

The  proposal  here  by  its  express  terms  would 
gueuremtee  the  Union  the  right  to  be  present  at  the 
conferences.  The  Agency  interpreted  the  proposal,  which 
interpretation  is  uncontroverted,  as  permitting  the 
svibmission  of  Union  views  on  technical  matters  relating 
to  the  bids.  Such  involvement  of  the  exclusive 
representative  of  these  sessions  where  Agency  officials 
are  engaged  in  managerial  deliberations  and  discussion 
as  part  of  their  decision-making  process,  would  directly 
interfere  with  management's  right  under  the  statute  to 
medce  determinations  with  respect  to  contracting  out. 

This  proposal  is  to  be  distinguished  from  proposals 
which  would  require  joint  union-mzmagement  efforts  for 
ptirposes  for  which  would  not  involve  the  exclusive- 
representative  in  management  deliberations  euid  discussion 
as  part  of  decision-making  on  matters  covered  by  section 
7106(a).  In  American  Federation  of  Government  Employees . 
AFL-CIO.  Local  1786  and  Marine  Corps  Development  and 
Education  Command.  Quantico.  Virginia.  2  FLRA  No.  58 
(1980) ,  for  example,  the  Authority  held  negotiaUsle  a 
proposal  which  would  establish  a  xmion  right  to 
representation  on  wage  survey  teams  which  gather  data  on 
local  prevailing  wages  for  use  in  determining  the  pay  of 
certain  hourly-paid  nonappropriated  f\ind  employees. 

Based  on  the  foregoing,  the  Agency's  allegation  that 
the  underscored  portion  of  the  Union's  proposal  is 
outside  the  duty  to  bargain  is  sustained. 

Union  Proposal  4 


Article  12.4 


Contractina  out  of 

normal 

services  will 

be 

limited  to  those 

DOS it ions / functions 

not 

deemed  mission/emeraencv 

by 

Homestead  AFB  and  the  Deot. 

of  the  Air  Force. 

The  employer  agrees  to  take  all  possible 
actions  to  minimize  the  impact  on  employees 
when  functions /positions  are  contracted  out. 
Affected  employees  will  be  reassigned  and/or 
retrained  to  the  maximum  extent  possible. 
Maxlminn  retention  of  career  employees  shall  be 
achieved  bv  considering  attrition  patterns  etnd 
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restricting  new  hires.  [Only  the  underscored 

portion  of  this  proposal  are  in  dispute . ] 

Question  Before  the  Authority 

The  questions  presented  are  whether  the  xinderscored 
sentences  of  the  Union's  proposal  are  within  the  duty  to 
bargain  under  the  Statute  or,  as  alleged  by  the  Agency, 
whether  they  are  excluded  therefrom  by  reason  of  being 
inconsistent  with  sections  7106(a)(2)(B)  emd 
7106(a) (2) (A) ,  respectively. 

Opinion 

Conclusion  and  Order;  The  first  sentence  of  this 
proposal  is  inconsistent  with  section  7106(a)(2)(B)  of 
the  Statute  and  therefore  is  not  within  the  duty  to 
bargain.  Accordingly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (5  C.F.R.  2424.10 
(1981)),  IT  IS  ORDERED  that  the  petition  for  review  of 
^e  first  sentence  of  the  proposal  be,  emd  it  hereby  is, 
dismissed.  The  last  sentence  of  the  proposal,  however, 
concerns  em  appropriate  arranganent  under  section 
7106(b)(3)  of  the  Statute  for  employees  adversely 
affected  by  memagement's  exercise  of  its  right  to 
contract  out  and  therefore  it  is  within  the  duty  to 
bargain.  Accordingly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (5  C.F.R.  2424.10) 
(1981) ) ,  IT  IS  ORDERED  that  the  Agency  shall  upon  request 
(or  as  otherwise  agreed  to  by  the  parties)  bargain 
concerning  the  last  sentence  of  the  proposal. 

Reasons ;  The  first  sentence  of  the  proposal  would 
expressly  prohibit  the  Agency  from  contracting  out  for 
nonaal  services  which  are  deemed  "mission/emergency 
essential."  As  has  already  been  pointed  out,  section 
7106(a)(2)(B)  of  the  Statute  reserves  to  management  the 
authority  to  make  determinations  with  respect  to 
contracting  out.  Thus,  the  first  sentence  of  the 
proposal  is  inconsistent  with  section  7106(a)(2)(B)  and 
the  Agency's  allegation  that  the  proposal  is  not  within 
the  duty  to  bargain  must  be  sustained. 

The  last  sentence  of  the  Union's  proposal  seeks  to 
achieve  maximum  retention  of  career  employees  in 
contracting  out  situations  by  requiring  the  Agency  to 
consider  "attrition  patterns  and  restricting  new  hires." 
The  Agency  has  alleged  that  the  proposal  would  affect  is 
authority  under  section  7106(a)(2)(A)  to  hire,  layoff, 
and  retain  employees  by  requiring  it  to  impose  hiring 
freezes  before  instituting  reductions  in  force.  The 
Union,  however,  argues  that  the  proposal  constitutes  an 
appropriate  arrangement  for  adversely  affected  employees 
which,  pursuant  to  section  7106(b)  (3) ,  is  within  the  duty 
to  bargain. 
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The  Agency  haa  misinterpreted  the  disputed  language . 
On  its  face,  nothing  in  this  part  of  the  proposal  would 
require  the  Agency  to  take,  or  to  refrain  from  taking, 
any  action  with  respect  to  the  retention  of  affected 
eng>loyees .  The  proposal  would  only  require  Agency 
management  to  consider  attrition  patterns  and  to  consider 
the  restricting  of  new  hires.  The  decision  as  to  which 
esqployees  shall  be  retained  and  which  shall  be  subject 
to  layoff  is  reserved  to  management  under  the  proposal. 
Similarly,  under  the  proposal,  management  would  not  be 
prohibited  from  hiring  new  employees;  rather  management 
would  retain  the  discretion  to  determine  whether,  when, 
how  many,  and  who  shall  be  hired  in  the  Agency.  Thus, 
the  proposed  language  is  hortatory  rather  than  mandatory 
and  does  not  interfere  with  the  exercise  of  management 

rights.  SSS.  Association _ pf _ Civilian  Technicians. 

Delaware  Chanter  and  National  Guard  Bureau.  Delaware 
National  Guard.  3  FLRA  Mo.  9  (1980).  Based  upon  the 
foregoing,  the  last  sentence  of  the  proposal  is  not 
inconsistent  with  management's  statutory  rights  and  is 
within  the  duty  to  bargain  under  section  7106(b)(3)  as 
an  appropriate  arrangement  for  eiiq>loyees  who  would  be 
adversely  affected  by  management's  exercise  of  its  right 
under  section  7106(a)(2)(B)  to  contract  out. 


The  FLRA's  decision  in  the  preceding  case  was  enforced  by  the 
District  of  Columbia  Circuit,  NFFB  v.  FLRA.  681  F.2d  886  (D.C.  Cir. 
1982).  But  in  an  eUsrupt  change  of  direction,  this  same  court 
upheld  an  FLRA  determination  that  management  must  negotiate  a  union 
proposal  requiring  it  to  coiiq>ly  with  0MB  Circular  A-76  and  other 
laws  and  regulations  regarding  contracting  out.  In  AFGB.  National 
Council  of  EEOC  Locals  and  Equal  Employment  Opportunity  Commigainn. 
10  FLRA  10  (1982),  the  Authority  had  concluded  that  the  proposal 
did  not  iiiq>air  EEOC's  5  U.S.C.  S  7106(a)(2)(B)  reserved  right  "to 
make  determinations  with  respect  to  contracting  out"  because  it 
merely  recognized  existing  limitations  on  the  Commission's  rights. 
EEOC  had  also  argued  that  the  proposed  language  would  subject 
contracting  out  decisions  to  the  negotiated  grievance  procedure, 
thereby  conflicting  with  the  internal  review  procedures  required 
by  0MB  Circular  A-76.  The  Authority  rejected  the  Commission's 
premise  that  contracting  out  decisions  were  not  grievable  in  the 
absence  ol  the  proposed  language,  relying  on  the  5  U.S.C.  § 
7103(a)(9)  definition  of  grievance  as  including  any  complaint 
concerning  the  interpretation  of  "any  law,  rule  or  regulation 
affecting  conditions  of  eiiq>loyment. "  It  ruled  that  the  Circular 
could  not  limit  the  statutorily-prescribed  scope  of  the  grievance 
procedure.  Because  the  proposal  was  not  inconsistent  with  either 
the  Federal  Service  Ledaor-Management  Relations  Statute  (the 
Statute)  or  Circular  A-76,  the  FLRA  ordered  EEOC  to  bargain. 

Considering  the  EEOC  petition  for  review,  the  couirt  first 
noted  that  it  would  uphold  FLRA's  interpretation  of  the  Statute  if 
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it  vas  "'reasonably  defensible'  [citations  omitted]  and  not 
inconsistent  with  any  congressional  mandate  or  policy."  Analyzing 
BBOC's  contention  that  5  U.S.C.  S  7106(a)(2)(B)  gave  it  unfettered 
authority  to  contract  out,  the  court  noted  that  the  rights  to  "make 
detersdnations  with  respect  to  contracting  out”  is  restricted  by 
the  requirement  that  it  be  exercised  "in  accordance  with  appliceUale 
laws."  The  court  also  observed  that  Section  7106(b)  requires 
negotiation  of  procedures  to  be  used  in  exercising  reserved 
management  rights.  The  court  concluded,  therefore,  that  management 
does  not  have  the  unrestricted  right  to  make  contracting  out 
decisions . 

BBOC  also  argued  that  making  compliance  with  Circular  A-76  a 
requirement  under  a  collective  bargaining  agreement  would,  in 
effect,  give  an  eorbitrator  the  authority  to  m^e  contracting  out 
decisions.  As  had  the  Authority,  the  court  considered  EEOC's 
premise  that  contracting  out  decisions  would  not  be  grievable 
absent  the  proposed  language.  The  court  also  relied  on  the 
statutory  definition  of  grievance  in  adopting  the  Authority's 
conclusion  that  the  proposed  language  would  not  expand  a  union's 
existing  right  to  challenge  contracting  out  decisions  under  the 
negotiated  grievance  procedure.  Finally,  the  court  considered 
EEOC's  allegation  that  the  Circular's  language,  precluding  creation 
of  an  additional  right  of  appeal  except  as  provided  in  the 
Circular,  barred  negotiation  of  the  proposal.  The  court  quickly 
dismissed  that  contention  with  the  observation  that  Congress  never 
intended  that  the  Executive  Branch  could  limit  by  regulation  the 
statutorily~defined  grievance  procedure. 

In  his  lengthy  dissent  Judge  MacKinnon  found  that  the 
Authority  interpretation  was  due  less  deference  because  the  FLRA 
had  construed  a  statutory  provision  which  argu«ibly  limits  its 
authority.  He  then  assert^  that  contracting  out  decisions  are  not 
grievable  absent  the  language  in  question.  He  reasoned  that 
"personnel  polices,  practices  and  matters  affecting  working 
conditions"  do  not  include  speculations  ed>out  continued  future 
esploYinent  of  bargaining  unit  members.  If  contracting  out 
decisions  are  already  grievable,  he  wondered,  why  is  the  union 
seeking  so  "strenuously"  to  ioqKJse  a  limitation  on  management  it 
does  not  already  possess?  He  concluded  that  the  provision  in 
question  would  create  a  right  of  arbitral  review  of  decisions  which 
Congress  entrusted  to  the  EEOC  and  all  other  federal  agencies. 
EEOC  V.  FLRA.  744  F.2d  842  (D.C.  Cir.  1984),  cert .  granted .  472 
U.S.  1026  (1985),  cert,  dismiased.  476  U.S.  19  (1986). 

The  Supreme  Court  granted  certiorari  in  June,  1985,  and  heard 
oral  argument  in  the  case  in  January,  1986.  During  this  period  of 
time,  the  FLRA  held  numerous  arbitration  awards  to  which  exceptions 
had  been  filed  in  abeyance  pending  the  court's  decision.  Then,  in 
late  April,  1986,  the  Couirt  dismissed  the  petition  as  improvidently 
granted  because  the  EEOC  had  raised  new  issues  before  the  Supreme 
Court  without  having  litigated  them  in  the  lower  court.  Id. 

In  the  interim,  the  Ninth  Circuit  Court  of  Appeals  rendered 
a  unanimous  opinion  holding  that  contracting  out  actions  were  not 
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grlevable.  Defenae  Language  Institute  v.  FLRA.  767  F.2d  1398  (9th 
Cir.  1985).  The  4th  Circuit  Court  of  J4)peals  initially  sided  with 
the  D.C.  Circuit.  Health  and  WniMn  -Services  v.  FLRA.  822  F.2d  430 
(4th  Cir.  1987).  The  court,  Meting  en  banc,  reversed  their 
position  and  held  that  providing  arbitration  and  grievance  coverage 
to  contracting  out  decisions  would  deprive  the  agency  of 
substantive  decision  making  authority  and  was  not  negotiable.  The 
court  found  that  (MfB  Circular  A-76  was  not  an  "applicable  law”  in 
the  context  of  S  7106  but  was  a  governiaent  wide  regulation  within 
the  context  of  S  7106(a).  Since  the  Circular  was  a  government  wide 
regulation  that  specifically  limited  the  appeal  procedure  to  that 
provided  for  in  the  Circular,  the  provision  of  binding  arbitration 
and  grievance  coverage  would  conflict  with  the  government  wide 
regulation.  This  provided  an  additional  basis  for  their  finding 
that  the  proposals  were  not  negotiable.  Health  HniMn  Services 
V.  FLRA.  844  F.2d  1087  (4th  Cir.  1988) (en  banc).  Regardless,  the 
Authority  has  continued  to  hold  such  issues  negotied>le  and 
grievable,  although  it  has  significantly  restricted  arbitrators' 
award  authority  in  this  area.  Redstone  Arsenal .  23  FLRA  179 

(1986);  Blvtheville  AFB.  22  FLRA  656  (1986). 

The  Supreme  Court  finally  granted  cert,  in  IRS  v.  FLRA.  862 
F.2d  880  (D.C.  Cir.  1989).  The  issue  in  this  case  concerned  the 
union's  ability  to  negotiate  or  grieve  management's  decision  to 
contract  out  federal  work.  The  proposal  submitted  by  the  union 
would  have  established  the  grievance  and  arbitration  provision  of 
the  union's  master  labor  agreement  as  the  union's  internal 
administrative  appeal  for  disputed  contracting  out  cases.  The 
Court  held  the  proposal  was  not  negotiable.  It  stated  that  a  union 
cannot  try  to  enforce  a  rule  or  regulation  through  negotiated 
grievance  procedures  if  the  atten^t  affects  the  exercise  of  a 
management  right  unless  the  rule  or  regulation  is  "an  applicad>le 
law."  The  Court  remanded  the  case  back  to  the  D.C.  Circuit.  IRS 
V.  FLRA.  110  S.  Ct.  1623  (1990).  The  D.C.  Circuit  promptly 
remanded  the  case  back  to  the  FLRA,  stating  that  the  determination 
of  whether  Circular  A-76  is  an  ”appliced>le  lav"  must  be  performed 
in  the  first  instance  by  the  FLRA.  IRS  v.  FLRA.  901  F.2d  1130 
(D.C.  Cir.  1990).  On  remand,  the  FLRA  ruled  that  Circular  A-76  is 
an  "applicable  law"  and  hence  unions  can  challenge  contracting  out 
decisions  through  eurbitration .  NTEU  and  IRS.  42  FLRA  377  (1991). 
On  review,  the  D.C.  Circuit  initially  found  that  0MB  Circular  A- 
76  was  an  "applicable  law"  within  the  meaning  of  S  7106  and  also 
found  that  the  proposal  was  negotied>le.  IRS  v.  FLRA.  901  F.2d  1130 
(D.C.  Cir.  1990).  As  with  the  4th  Circuit  case,  this  opinion  was 
short  lived.  The  court,  meeting  en  banc,  reversed  its  position  and 
held  that  the  provision  was  not  negotiable.  The  court  found  that 
it  was  unnecessary  to  decide  whether  the  Circular  was  an 
"applicable  law"  in  order  to  determine  whether  it  was  negotiable. 
The  court  found  the  Circular  to  be  a  government  wide  regulation 
under  S  7117(a)  that  specifically  excluded  the  use  of  grievance  and 
aurbitration  procedures.  The  court  held. 

We  hold  that  if  a  government-wide  regulation  under  section 

7117(a)  is  itself  the  only  basis  for  a  union  grievance — that 

is,  if  there  is  no  pre-existing  legal  right  upon  which  the 
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grievance  can  be  based — and  the  regulation  precludes 
bargaining  over  its  i]iq>leBientation  of  prohibits  grievances 
concerning  alleged  violations,  the  Authority  may  not  require 
a  government  agency  to  beurgain  over  grievance  procedures 
directed  at  implementation  of  the  regulation.  When  the 
government  promulgates  such  a  regulation,  it  will  not  be 
hoisted  on  its  own  petard. 

IRS  V.  FLRA.  996  F.2d  880  (D.C.  Cir.  1993). 

(c)  Personnel _ |2y _ wfeigh _ operations  are 

Mgeamnlished.  In  Marine  Corps  Development  and  Education  ronwiwinri . 
2  FLRA  422  (1980),  the  union  proposed  union  representatives  be  made 
members  of  wage  survey  teams  collecting  data  to  be  used  in 
detexmining  the  wages  of  Nonappropriated  Fund  (MAF)  administrative 
support  and  patron  service  e]iq)loyees.  Although  the  agency  had 
extended  the  right  to  participate  on  wage  survey  teams  to  unions 
representing  crafts  and  trades  employees,  the  right  to  participate 
on  wage  survey  teams  gathering  wage  data  to  be  used  in  determining 
the  pay  of  administrative  support  and  patron  service  employees  was 
not  similarly  extended.  The  agency  argued  that  the  union's 
proposal  interfered  with  management's  right,  under  Section 
7106(a)(2)(B),  to  determine  the  personnel  by  which  its  operations 
were  conducted;  that  is,  the  agency  was  contending  that  the  wage 
survey  team  constituted  an  operation  of  the  agency.  The  Authority 
disagreed. 

( I  ]  rrespective  of  whether  the  use  of  such  wage  survey 
teams  constitute  a  part  of  the  operation  of  the  agency 
or  is  a  procedure  by  which  the  pay  determination 
operation  is  carried  out,  nothing  in  the  disputed 
provision  would  interfere  with  the  agency's  right  to 
determine  the  personnel  who  will  represent  the  agency's 
interests  on  such  wage  survey  teams.  The  union's 
proposal  merely  provides  that  there  will  be  union 
representation  on  such  already  established  wage  survey 
teams.  [Emphasis  in  original.] 

The  Authority  added  that  the  disputed  provision  was  consistent  with 
the  public  policy,  as  expressed  in  5  U.S.C.  §  53(c)(2),  of 
providing  for  unions  a  direct  role  in  the  determination  of  pay  for 
certain  hourly-paid  employees. 

4.  With  respect  to  filling  positions.  to  make 
selections  for  appointments  from — (L)  among  properly  ranked  and 
certified  candidates  for  promotions;  or  (iL)  anv  other  appropriate 
source — Section  7106(a)(2)(C). 

In  VA.  Perry  Point.  2  FLRA  427  (1980),  the  union  proposal  in 
dispute  read  as  follows: 

It  is  agreed  that  an  employer  will  utilize,  to  the 
meocimum  extent  possible  the  skills  and  talents  of  its 
employees.  Therefore,  consideration  will  be  given  in 
filling  vacant  positions  to  employees  within  the 
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bargaining  unit.  Management  will  not  solicit 
applications  from  outside  the  minimum  area  of 
consideration  or  call  for  a  Civil  Service  Register  of 
candidates  if  three  or  more  highly  qualified  candidates 
can  be  identified  within  the  minimum  area  of 
consideration.  This  will  not  prevent  applicants  from 
other  VA  field  units  applying  provided  they  specifically 
apply  for  the  vacancy  being  filled,  and  that  they  are 
ra^ed  and  rated  with  the  same  merit  promotion  panel  as 
local  employees. 

The  Authority  concluded  that  the  proposal,  despite  express 
language  to  the  contrary,  would  not  prevent  management  from 
expanding  the  area  of  consideration  once  the  minimum  area  was 
"considered  and  exhausted  as  the  source  of  a  sufficient  number  of 
highly  qualified  candidates.” 

In  rnmmunitv  Services  Administration.  3  FLRA  83  (1980),  the 
disputed  proposal  bore  a  striking  resemblance  to  the  Perrv  Point 
proposal.  It  provided  that: 

If  five  in*-house  es^loyees  .  .  .  within  the  area  of 
consideration  are  rated  qualified,  the  area  of 
consideration  shall  not  be  extended.  If  less  than  five 
such  eiiq)loyees  are  rated  qualified,  a  selection  may  be 
made  or  the  area  may  be  extended,  at  the  option  of  the 
selecting  official.  [Emphasis  added.] 

The  agency  had  contended  that  "where  management  does  not  select 
from  the  referenced  certificate,  it  cannot  fill  the  position.” 
That  is,  if  the  area  of  consideration  yielded  five  qualified 
candidates,  management  either  had  to  make  a  selection  from  among 
them  or  leave  the  vaccmcy  unfilled.  The  Authority  adopted  the 
management's  interpretation,  and  concluded  that  the  proposal  would 
prevent  management  from  exercising  its  section  7106(a)(2)(C)  right 
to  select.  In  a  footnote  the  Authority  distinguished  the  Perrv 
Point  proposal  by  noting  that  it  only  required  that  "consideration" 
be  given  to  unit  employees,  but  did  not,  as  did  the  CSA  proposal, 
prevent  management  from  expanding  the  area  of  consideration  or 
using  other  appropriate  sources  to  fill  vacancies.  It  did  not, 
however,  show  how  the  express  terms  of  the  two  proposals  warranted 
radically  different  interpretations. 

In  the  Naw  Exchange.  Orlando  case,  3  FLRA  391  (1980),  the 
Authority  was  faced  with  another  proposal  seeking  to  restrict 
management's  ability  to  consider  outside  applicants.  The  disputed 
proposal  provided  that  management  could  consider  outside  applicants 
only  when  less  than  three  minimally  qualified  internal  applicants 
were  being  considered.  It  also  provided  that  management  could 
engage  in  external  recruitment  only  when  it  was  determined  that 
none  of  the  internal  applicants  were  qualified. 

The  agency  argued  that  the  proposal  would  negate  management's 
right,  under  5  U.S.C.  S  7106(a)(2)(C),  to  select  from  among 
properly  ranked  and  certified  candidates  for  promotion  or  from  any 
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other  appropriate  source.  The  agency  also  argued  that  the  proposal 
would  require  the  promotion  of  an  internal  unit  employee  if  three 
minimally  qualified  eiq>loyees  were  available.  This  interpretation 
was  adopted  by  the  Authority  for  the  purpose  of  its  decision.  The 
FLRA  held  that  the  proposal  violated  section  7106(a)(2)(C). 

The  proposal  here  involved,  which  would  restrict 
management ' s  right  to  consider  properly  remked  and 
certified  candidates  for  promotion  or  outside 
applicants  .  .  .  would  infringe  upon  the  right  to  select. 

The  Authority  distinguished  this  case  from  Perrv  Point  by 
noting  that  the  Perrv  Point  proposal,  in  requiring  only  that 
consideration  be  given  to  unit  employees,  did  not  prevent 
management  from  exercising  its  reserved  right  to  select.  The 
Authority  added  that,  to  the  extent  the  proposal  required  selection 
of  unit  employees  if  there  were  three  minimally  qualified  employees 
it,  like  the  CSA  case,  would  conflict  with  5  U.S.C.  S 
7106(a) (2) (C) . 

A  union  proposal  to  include  one  union  member  on  a  three  member 
prcmiotion-rating  panel  for  specific  unit  vacancies  was  held  non- 
negotiable  in  AFGB.  Mint  Council  157  and  Bureau  of  the  Mint.  19 
FLRA  640  (1985).  The  FLRA  reasoned  that  the  provision  would 
interject  the  union  into  the  determination  of  which  employees  would 
be  selected  for  promotion,  thus  interfering  with  management's  right 
to  select  under  section  7106(a)(2)(c),  CSRA. 

5.  Right  to  take  actions  necessary  to  carrying  out 
agency  mission  during  emergencies— section  7106(a)(2)(D). 


AS80CZATI0II  OF  CIVXLIAH  TBCHMZCIAHS 

and 

PESnSTLVAHIA  HATIOKAL  GUARD 
7  FLRA  346 
1981 


Summary  of  the  Case: 

The  disputed  provision  said  that  management  retained  the 
right  "to  take  whatever  actions  may  be  necessary  to  carry 
out  the  mission  of  the  agency  during  emergencies,  when 
verified  and  declared  bv  the  Activity  Supervisor."  (Only 
the  underlined  language  was  disputed. )  The  intent  of  the 
provision,  according  to  the  union,  was  to  make  clear  who 
would  be  telling  employees  that  an  emergency  situation 
existed.  This  explanation  was  rejected  by  the  Authority 
on  the  ground  that  the  language  was  clear  and  unambiguous 
and,  as  such,  ceuae  into  conflict  with  5  U.S.C.  S 
7106(a) (D) . 

The  provision  here  in  dispute,  on  its  face, 
would  directly  interfere  with  [management's] 
statutory  right  by  requiring  that  a  particular 
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nanagement  official  must  first  verify  and 
declare  that  an  "emergency"  exists  before 
management  could  act  pursuant  to  section 
7106(a) (2) (D) . 

FLRA  added  that  were  a  proposal  explicitly  drafted  to 
conform  with  the  stated  intent  of  the  union,  it  would 
constitute  a  negotiable  procedure. 

This  is  the  first  case  in  which  the  Authority  has  found 
a  proposal  nonnegotiable  on  the  ground  that  it  interfered 
with  management's  rights  under  section  7106(a)(2)(D). 
Although  its  decision  throws  no  light  on  the  question  of 
what  constitutes  an  emergency,  it  does  make  clear  that 
any  proposal  that  requires  a  particular  agency  official 
to  first  ascertain  and  announce  that  an  emergency  exists 
before  management  can  take  necessary  action,  violates 
management's  rights  under  5  U.S.C.  S  7106(a)(2)(D).  As 
the  agency  argued,  given  the  union's  provision, 
management  officials  would  be  unable  to  respond  to  an 
emergency  if  the  designated  official  was  not  available 
or  for  any  reason  did  not  verify  or  declaore  an  onergency. 

MOTBi  The  Authority  has  narrowly  construed  the  parameters  of  what 
constitutes  an  emergency.  In  NTEU  Chapter  22  and  IRS.  29  FLRA  348 
(1987)  the  Authority  held  that  not  all  proposals  which  relate  to 
agency  actions  to  carry  out  the  agency  mission  during  emergencies 
are  nonnegotied}le  under  section  7106(a)(2)(D).  The  agency  must 
show  how  the  proposals  in  question  will,  "either  directly  interfere 
with  agency  action  or  prevent  the  agency  from  taking  the  emergency 
action  .  .  .  . "  In  Mac  Dill  Air  Force  Base,  Florida  and  NAGE  Local 
547 .  43  FLRA  1565  (1992)  the  Authority  held  that  Operation  Desert 
Storu  did  not  constitute  an  emergency. 


o.  Permissive/optional  Areas  of  negotiation.  Numbers, 
types,  and  grades  of  employees  or  positions  assigned  to  any 
organizational  subdivision,  work  project,  or  tour  of  duty,  or  on 
the  technology,  methods,  and  means  of  performing  work. 

This  section  is  the  successor  to  section  11(b)  of  E.O.  11491. 
Management  may  refuse  to  discuss  a  permissive  subject  of 
bargaining,  or  it  may  negotiate  on  such  a  matter  at  its  discretion, 
S  7106(b)(1).  Management  may  terminate  negotiations  on  a 
permissive  subject  any  time  short  of  agreement.  National  Park 
Service ,  24  FLRA  56  (1986).  In  this  regard,  certain  excerpts  from 
the  floor  debate  in  the  House  may  be  helpful: 

Mr.  Ford  of  Michigan  ...  I  might  say  that  not  only 
are  they  [Management]  under  no  obligation  to  bargain  [on 
a  permissive  subject],  but  in  fact  they  can  start 
bargaining  and  change  their  minds  and  decide  they  do  not 
want  to  talk  about  it  any  more,  and  pull  it  off  the 
table.  It  is  completely  within  the  control  of  the  agency 
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to  begin  discussing  the  natter  or  terminate  the 
discussion  at  any  point  they  wish  without  conclusion,  and 
there  is  no  appeal  or  reaction  possible  from  the  parties 
on  the  other  side  of  the  table. 

It  is  con^letely,  if  you  will,  at  the  pleasure  and 
the  will  of  the  agency. 


Once  agreement  has  been  reached  on  a  permissive  subject,  the 
agency  head  may  not  refuse  to  approve  the  agreement  provision  on 
the  basis  that  there  was  no  obligation  to  bargain  on  the  subject. 
National  Park  Service.  24  FLRA  56  (1986). 

Activities  renegotiating  a  collective  beurgaining  agreement  may 
attempt  to  eliminate  provisions  found  in  the  eaurlier  contract.  The 
union  may  be  reluctant  to  give  up  rights  they  have  already  obtained 
and  will  often  assert  that  management  may  not  declare  those 
provisions  which  address  permissive  subjects  nonnegotiable .  The 
Federal  Labor  Relations  Authority  has  stated  that  management  is 
under  no  obligation  to  negotiate  permissive  subjects  even  if  it  has 
done  so  in  earlier  agreements.  FAA.  Los  Anoeles  and  PASS.  Local 
503.  15  FLRA  100  (1984). 

On  1  October  1993,  President  Clinton  issued  2ui  executive  order 
directing  the  heads  of  each  agency  to,  "negotiate  over  the  subjects 
set  forth  in  5  U.S.C.  7106(b)(1),  emd  instruct  subordinate 
officials  to  do  the  same  .  .  .  ."  The  iiig>act  of  the  order  on  union 
management  relations  may  be  tendered  by  the  following  limitation 
that  is  also  included  in  the  order. 

This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to,  and  does  not, 
create  any  right  to  administrative  or  judicial  review,  or  any 
other  right,  substantive  or  procedural,  enforceed}le  by  a  party 
against  the  United  States,  its  agencies  or  instrumentalities, 
its  officers  or  ea^loyees,  or  any  other  person. 

Exec.  Order  No.  12,871,  58  Fed.  Reg.  52201  (1993). 


1.  The  Numbers.  Tvoes.  and  Grades  of  Employees  or 
Positions  Assigned  to  Anv  Organizational  Subdivision.  Work  Project. 
or  Tour  of  Duty  f Staffing  Patterns) . 

This  permissive  subject  area  involves  the  distribution  and 
con^sition  of  the  work  force  within  the  overall  employee 
complement.  Generally,  if  the  proposal  addresses  the  number  of 
employees  in  an  organizational  subdivision,  it  falls  within  this 
section.  The  following  case  is  helpful  in  understanding  how  the 
work  force  is  changed  and  how  staffing  patterns  are  established. 
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JkfOl  LOCIkL  1940  ▼.  PLOM  ZSUklD  JOmiAL  DZSBA8B  LBBOBBTOSY 
OBPABTimT  OP  BORICULTUBB,  OREBHPOST,  V.Y. 

PLSC  KO.  71A-11  (July  9,  1971} 


During  nugotiations  on  a  aupplement  to  the  agreement 
between  the  union  and  Plum  Island  Animal  Disease 
Laboratory  (PIADL),  a  dispute  arose  over  the  establish¬ 
ment  of  tours  of  duty  by  the  agency.  The  circumstances 
surrounding  this  dispute  are  briefly  as  follows: 

PIADL  is  a  facility  located  on  an  island  a  short 
distance  off  the  coast  of  the  United  States,  and  engaged 
in  research  on  exotic  diseases  of  animals.  Its  major 
operations  are  conducted  in  two  laboratory  buildings,  a 
decontamination  plant  and  a  power  plant.  To  provide  for 
round-the-clock  operation  and  maintenance  of  its 
buildings  and  equipment,  PIADL  currently  employs  four 
crews  of  11  men  each  (including  a  foreman)  who  work  on 
three  rotating,  weekly  shifts,  and  who  supplement  the 
regular  8-hour,  5  days  per  week,  maintenance  employees. 

Management  has  now  decided  that,  by  reason  of 
ifl^rovements  in  equipment  and  operating  procedures,  its 
work  can  be  more  effectively  and  efficiently  accomplished 
Ky  the  third  shift  in  one  labor^t-orv.  and 
establishing  two  new  fixed  shifts,  working  on  a  regular 
five  day  basis.  Mo  reductions  in  force  or  in  grades  are 
anticipated,  although  premium  pay  would  be  reduced. 
Inqproved  staffing  of  the  first  and  second  shifts  would 
be  effected  by  the  agency  action. 

The  action  claims  that  such  changes  in  tours  of 
duty,  and  particularly  the  establishment  of  new  tours, 
are  negotiable,  and  the  union  submitted  the  following 
proposal  on  tours  of  duty,  during  bargaining  on  the 
supplemental  agreement: 

Both  parties  recognize  that  management  has  the 
right  to  fix  euid  to  assign  the  number,  type,  and 
grades  of  personnel  to  any  segment  in  its 
organization,  to  any  location  and  to  an  approved 
scheduled  tour  of  duty.  Changes  in  personnel  from 
one  scheduled  shift  to  another,  or  from  one  existing 
five-day  period  to  another,  are  assignments  or 
scheduling  of  personnel  atnd  not  changes  in  tours  of 
duty. 

Should  management  in  exercising  the  cdsove- 
cited  rights  determine  that  a  change  in  scheduled 
tours  of  duty  is  necessary  to  maintain  the 
efficiency  of  the  Government  operations  entrusted 
to  them,  such  determination  will  be  presented  to 
the  Local  representatives  with  a  recommended  revised 
schedule  tour  of  duty  for  consideration,  together 
with  a  recommended  effective  date  not  less  than  two 
pay  periods  dating  from  the  date  it  is  presented  to 
the  Local. 

During  the  above  period,  consultations  will  be 
undertaken  to  arrive  at  a  mutually  acceptable 
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schedule.  If  consultation  does  not  result  in  a 
HRitually  acceptable  tour  of  duty  and  if  requested 
by  the  Local,  negotiations  of  a  fonal  schedule  will 
be  initiated;  these  negotiations  shall  be  conducted 
in  good  faith  to  insure  no  undue  delay  in  establish¬ 
ing  an  effective  date  for  a  revised  schedule. 

Tours  of  duty  now  in  existence  will  remain  the 
same  unless  changed  in  accordance  with  the 
provisions  of  this  article. 

PIADL  asserted  that  the  union's  proposal  is 
nonnegotiable  and,  upon  referral,  the  Department  of 
Agriculture  upheld  such  position,  on  the  ground  that  the 
proposal  conflicts  with  management's  rights  under  the 
Order.  The  union  appealed  to  the  Council  from 
Agriculture's  determination,  euid  the  Council  accepted  the 
petition  for  review  under  section  11(c)(4)  of  the  Order. 

Opinion:  The  essential  question  is  whether  changes 
in  tours  of  duty,  including  the  establishment  of  new 
tours,  must  be  negotiated  under  section  11(a)  of  the 
Order,  or  whether  such  chemges  are  excepted  from  the 
obligation  to  bargain,  particularly  under  section  11(b) 
of  the  Order. 

esse 

The  intent  of  the  .  .  .  provisions  in  section  11(b) 
is  explained  in  the  Report  accompanying  E.O.  11491 

( Labor-Management _ Relations  in  the _ Federal _ Service 

(1969)),  as  follows  (pp.  38-39): 

We  believe  there  is  need  to  clarify  the  present 
language  in  section  6(b)  of  [E.O.  10988,  which 
preceded  E.O.  11491  and  which  excluded  from  the 
obligation  to  bargain  an  agency's  "assigximent  of  its 
personnel”].  The  words  "assignment  of  its 
personnel”  apparently  have  been  interpreted  by  some 
as  excluding  from  the  scope  of  negotiations  the 
policies  or  procedures  management  will  apply  in 
taking  such  action  as  the  assignment  of  employees 
to  particular  shifts  or  the  assignment  of  overtime. 
This  clearly  is  not  the  intent  of  the  language. 
This  language  should  be  considered  as  applying  to 
an  agency's  right  to  establish  staffing  patterns 
for  its  organization  and  the  accomnlishment  of  its 
work — the  number  of  employees  in  the  agency  and  the 
number,  tvoe  and  grades  of  positions  or  employees 
assigned  in  the  various  segments  of  its  organization 
and  to  work  projects  and  tours  of  duty. 

•  •  •  • 

It  is  plain  from  the  foregoing  that  the 
establishment  or  change  of  tours  of  duty  was  intended  to 
be  excluded  form  the  obligation  to  bargain  under  section 
11(b).  As  stated  in  the  Report,  the  agency  has  the  right 
to  determine  the  "staffing  patterns”  for  its  organization 
and  for  accomplishing  its  mission.  Clearly,  the  number 
of  its  work  shifts  or  tours  of  duty,  emd  the  duration  of 
the  shifts,  comprise  an  essential  and  integral  part  of 
the  "staffing  patterns”  necessary  to  perform  the  work  of 
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the  agency.  Further,  the  specific  right  of  an  agency  to 
determine  the  "numbers,  types,  and  grades  of  positions 
or  employees"  assigned  to  a  shift  or  tour  of  duty,  as 
provided  in  section  11(b),  obviously  subsumes  the 
agency's  right  to  fix  or  change  the  number  and  duration 
of  those  shifts  or  tours.  To  hold  otherwise,  i.e.,  to 
interpret  section  11(b)  as  s2mctioning  the  right  of  the 
agency  to  determine  the  composition  of  the  shift  or  tour 
and  not  the  framework  upon  which  the  composition  depends, 
would  render  the  provisions  of  section  11(b)  virtually 
meaningless. 

While  the  obligation  to  bargain  does  not  therefore 
extend  to  the  establishment  or  change  of  tours  of  duty 
under  section  11(b),  negotiations  may  be  required  on  the 
imnact  of  such  actions  on  the  employees  involved.  For 
example,  as  indicated  in  the  Report,  bargaining  may  be 
required  on  the  criteria  for  the  assignment  of  individual 
employees  to  particular  shifts;  on  appropriate 
arrangements  for  employees  who  are  adversely  affected  by 
the  realignment  of  the  work  force;  and  the  like.  Indeed, 
the  agency  stated  in  the  instant  case,  "There  is  no 
disagreement  that  matters  such  as  procedures  for 
determining  how  qualified  individuals  will  be  assigned 
to  a  particular  shift  or  tour  and  advance  notice  of  such 
changes  before  they  are  made  are  negoti£d>le  and  agreement 
has ,  in  fact ,  been  reached  on  those  matters . " 

Turning  now  to  the  union's  proposal  in  the  present 
case,  this  proposal  would,  among  other  things,  require 
bargaining  on  changes  of  tours  of  duty  if  so  requested 
by  the  union,  and  would  prescribe  any  such  changes  by 
the  agency  unless  agreed  upon  by  the  union.  As  already 
indicated,  the  obligation  of  an  agency  to  bargain  does 
not  extend  to  the  estedjlishment  or  changes  of  tours  of 
duty  under  section  11(b).  PIADL  was  consequently  free 
from  the  obligation  to  bargain  on  this  proposal  by  the 
union . 

Accordingly,  pursuant  to  section  2411.18(d)  of  the 
Council's  rules  of  procedure,  we  hold  that  the 
determination  by  the  Department  of  Agriculture  that 
negotiations  were  not  required  on  the  union's  proposal 
here  involved  was  proper  and  must  be  sustained. 


MOTE  1:  In  determining  whether  a  matter  concerning  changes  in 
employees'  hours  of  work  is  within  the  scope  of  section  7106(b)(1), 
the  Authority  previously  made  distinctions  between:  (1)  changes 
in  employees'  hours  of  work  which  were  integrally  related  to  and 
consequently  detenninative  of  the  niunbers,  types,  and  grades  of 
employees  or  positions  assigned  to  any  organizational  subdivision, 
work  project,  or  tour  of  duty  ( see,  for  example .  National 
Federation  of  Federal  Employees.  Local  1461  and  Department  of  the 
Naw.  U.S.  Naval  Observatory.  16  FLRA  995  (1984);  U.S.  Customs 
Service.  Region  V.  New  Orleans.  Louisiana.  9  FLRA  116,  117  (1982)); 
and  (2)  changes  which  permit  "a  modicum  of  flexibility  within  the 
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range  of  starting  and  quitting  times  for  [an]  existing  tour  of 
duty"  National  Treasury  Employees  Union,  Chapter  66  and  Internal 
Revenue  Service.  Kansas  City  Service  Center.  1  FLRA  927,  930 
(1979);  see  also  U.S.  Customs  Service.  Region  V.  9  FLRA  at  118- 
19.  As  to  the  former  category  of  cases,  the  changes  in  employees' 
hours  of  work  were  found  to  be  outside  the  duty  to  bargain;  as  to 
the  latter  category,  the  changes  in  hours  were  found  to  be  within 
the  duty  to  bargain.  It  has  been  noted  that  these  distinctions  are 
subtle  ones.  See,  f nr  eyampl .  Veteran**  Administration  Medical 
Center.  Leavenworth.  Kansas.  32  FLRA  124,  Judge's  Decision  at  842 
(1988);  National  Treasury  Employees  Union  v.  FLRA.  732  F.2d  703 
(9th  Cir.  1984). 

In  AF  Scott  Air  Force  Base  v.  FLRA.  33  FLRA  532  (1988),  the 
authority  clarified  the  bargaining  obligations  with  respect  to 
changes  in  employees'  hours  of  work.  The  authorities  founded  that 
the  distinctions  previously  used  are  not  supported  by  the  relevant 
statutory  and  regulatory  provisions. 

An  employee's  daily  tour  of  duty,  stated  the  Authority, 
consists  of  the  hours  that  the  employee  works;  that  is,  from  the 
time  when  the  employee  starts  work  until  he  or  she  ends  work.  A 
decision  as  to  what  will  constitute  an  employee's  tour  of  duty  is 
a  decision  by  management  as  to  when  and  where  an  en^loyee's 
services  can  best  be  used.  When  an  agency  changes  an  en^loyee's 
hours,  that  change,  under  applicable  statutory  and  regulatory 
provisions,  results  in  a  new  tour  of  duty  for  the  employee.  The 
degree  of  the  change— whether  it  is  a  1-hour  change  or  an  8-hour 
change — does  not  alter  the  fact  that  the  change  results  in  a  new 
tour  of  duty  for  the  employee.  A  change  in  employees'  starting  and 
quitting  times  is  a  change  in  their  tours  of  duty. 

Chemges  in  employees'  tours  of  duty  affect  the  "numbers, 
types,  and  grades  of  employee  .  .  .  assigned  to  .  .  .  [a]  tour  of 
duty"  within  the  meaning  of  section  7106(b)(1)  of  the  Statute.  To 
the  extent  that  previous  decisions  of  the  Authority  are  to  the 
contrary,  they  will  no  longer  be  followed. 

Consistent  with  the  statutory  and  regulatory  provisions 
discussed  above,  agencies  must  generally  give  appropriate  notice 
to  employees  of  changes  in  their  tours  of  duty.  Further,  the  fac^ 
that  an  agency's  decision  to  change  employees'  tours  of  duty  is 
negotiable  only  at  the  agency's  election  should  not  be  viewed  as 
encouraging  agencies  not  to  bargain  over  these  changes.  Moreover, 
even  where  an  agency  exercises  its  right  under  section  7106(b)(1) 
not  to  bargain  over  the  change  itself,  an  agency  has  an  obligation 
to  bargain  over  the  matters  set  forth  in  section  7106(b)(2)  and  (3) 
of  the  Statue:  procedures  to  be  observed  by  management  in 
exercising  its  authority  and  appropriate  arrangements  for  employees 
adversely  affected  by  management's  exercise  of  its  authority. 

NOTE  2:  In  some  instances,  bargaining  over  flexible  work  schedules 
has  been  specifically  authorized  by  statute.  See,  for  example . 
American  Federation  of  Government  Employees.  Local  1934  and 
Department  of  the  Air  Force.  3415  ABG.  Lowry  AFB.  Colorado.  23  FLRA 
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872  (1986).  Those  instances  az  ,  not  affected  by  the  decision  in 
33  FLRA  532  (1988). 

(2)  Technology,  Methods  and  Heans  of  Perfonninc  Work. 

(a)  Technology.  Technology  is  the  method  of 
execution  of  the  technical  details  of  accoo^lishing  a  goal  or 
standard. 

(b)  Hethods  and  Means  of  Performing  Work.  These 
were  previously  prohibited  subjects  of  bargaining  under  the 
Executive  Order.  In  Naval  Public  Works  Center.  Norfolk.  FLRC  No. 
71A-56,  Council  Report  No.  41,  the  Council  defined  these  terms  as 
follows : 

"Method"  is  a  procedure  or  process  for  obtaining  an 
object,  or  a  way,  technique,  or  process  of  or  for  doing 
something.  In  other  words,  a  method  is  the  procedure 
followed  in  doing  a  kind  of  work  or  achieving  a  given 
end.  .  .  .  The  term  "methods"  as  used  in  the  Order, 
therefore  means  the  procedures,  processes,  ways, 
techniques,  modes,  manner,  and  systems  by  which 
operations  are  to  be  conducted — in  short .  how  operations 
are  to  be  conducted. 

"Means"  is  something  by  the  use  or  help  of  which  a 
desired  end  is  attained  or  made  more  likely:  an  agent, 
tool,  device,  measure,  plan,  or  policy  for  accomplishing 
or  furthering  a  purpose.  ...  The  term  "means"  as  used 
in  the  Order,  therefore  includes  the  instruments  (e.g., 
an  in-house  Government  facility  or  an  outside  private 
facility;  centralized  or  decentralized  offices)  or  the 
resources  (e.g.,  money,  plant,  supplies,  equipment  or, 
material)  to  be  utilized  in  conducting  agency 
operations— in  short,  what  will  be  used  in  conducting 
operations . 


In  Customs  Region  8.  2  FLRA  254  (1979),  the  Authority  agreed 
with  the  agency's  contention  that  "the  activity's  requirement  that 
uniformed  employees  wear  nameplates  while  performing  duties  as 
customs  officers  is  a  decision  as  to  the  means  of  performing  the 
agency's  work."  It  further  held  that  a  proposal  making  the  wearing 
of  neuneplates  voluntary  was  not  a  bargainable  appropriate 
arrangement  because  such  an  arrangement  "would,  in  effect,  empower 
employees  to  nullify  the  [nameplate]  experiment." 

The  report  of  the  House  and  Senate  conferees  states  that  while 
there  might  be  circumstances  when  it  would  be  desirable  to 
negotiate  on  an  issue  in  the  methods  and  means  area,  it  is  not 
intended  that  agencies  will  discuss  general  policy  questions 
determining  how  an  agency  does  its  work.  The  language  must  be 
construed  in  light  of  the  paramount  right  of  the  public  to  an 
effective  and  efficient  Government  as  possible.  For  example,  the 
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phrase  "methods  and  means"  is  not  intended  to  authorize  IRS  to 
negotiate  with  a  labor  organization  over  how  [tax]  returns  should 
be  selected  for  audit,  or  how  thorough  the  audit  of  the  returns 
should  be. 

The  conferees  went  on  to  give  other  examples:  BPA  may  not 
negotiate  about  how  it  would  select  recipients  for  environmental 
grants,  nor  may  the  Energy  Department  bargain  over  which  of  its 
research  and  development  projects  should  receive  top  priority.  0PM 
considers  the  intent  of  Congress  to  be  that  these  exan^les  are  so 
closely  related  to  agency  "mission"  as  to  be  prohibited  from 
bargaining. 

In  Oklahoma  City  Air  Logistic  Center.  8  FLRA  740  (1982), 
management  was  found  to  have  committed  a  ULP  by  unilaterally 
changing  existing  conditions  of  employment  regarding  a  policy  on 
facial  hair  and  respirator  use  without  giving  notice  and 
opportunity  to  bargain  to  the  union  on  the  change.  The  Authority 
rejected  management's  contention  that  the  change  involved 
"technology,  methods,  and  means  of  performing  work"  within  the 
meaning  of  section  7106(b)(1).  The  issue  was  not  ed>out  respirator 
use  per  se.  bur  rather  the  effect  of  a  change  in  facial  hair  policy 
on  unit  en^loyees  required  to  use  the  respirator.  On  a  remand  from 
the  9th  Circuit,  the  Authority  likewise  found  a  union  proposal  on 
agency  pay  check  distribution  procedure  to  be  a  mandatory  topic  of 
bargaining,  in  spite  of  precedent  holding  it  was  a  permissive 
matter  because  it  involved  a  method  or  means  of  performing  work. 
Mare  Island  Naval  Shipyard.  25  FLRA  465  (1987). 

Distinguishing  between  "mission"  (prohibited)  and  "methods  and 
means"  (permissive)  may  be  quite  difficult  in  some  cases.  However, 
management  should  ne^^er  consider  negotiating  whenever  a  permissive 
proposal  involves  basic  policy  choices  with  respect  to  priorities 
and  overall  efficiency  and  effectiveness.  "Methods  and  means"  are 
removed  from  basic  policy;  they  relate  more  to  the  techniques, 
procedures,  plans,  tools,  etc.,  used  to  accomplish  policy  goals. 


d.  Negotiating  Proposals  Which  Contradict  Executive  orders, 
Government-Wide  Regulations,  or  Agency  Regulations-Compelling  Need. 

1.  Proposals  which  Conflict  with  Executive  Orders  and 
Government -wide  Regulations . 

If  a  proposal  conflicts  with  an  executive  order  or  government¬ 
wide  regulation,  it  is  nonnegotiable.  The  rationale  is  that  the 
agency  cannot  change  these  provisions.  A  government-wide 
regulation  is  one  which  is  applicable  to  the  Federal  work  force  as 
a  whole.  Most  of  them  for  Department  of  Defense  are  regulations 
promulgated  by  the  Office  of  Personnel  Management  or  the  General 
Services  Administration. 
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M.T.B.n. 

and 

I.B.8. 

3  VLBA  675  (1980) 


Union  Proposal 

Pre-paid  parking  spaces  for  bargaining  unit  employees' 
private  vehicles,  at  the  New  Orleans,  Baton  Rouge, 
Shreveport,  Lake  Charles,  and  Houma  posts  of  duty,  will 
not  be  released  to  the  General  Services  Administration. 

Question  Here  Before  the  Authority 

The  questions  are,  first  of  all,  whether  the  union's 
proposal  is  inconsistent  with  appliceU^le  Government-wide 
regulations  under  section  7117(a)  of  the  Statute;  or 
secondly,  whether  the  union's  proposal  concerns  a  matter 
which  is  negotiable  at  the  election  of  the  agency  under 
section  7106(b)(1)  of  the  Statute;  or  finally,  whether 
the  union's  proposal  violates  sections  7106(a)(1)  of  the 
Statute . 


Opinion 

Conclusion:  The  union's  proposal,  insofeu:  as  it  requires 
the  agency  to  retain  the  disputed  parking  spaces,  is 
consistent  with  applicable  Government -wide  regulations 
under  section  7117(a)  of  the  Statute,  does  not  concern 
a  matter  which  may  be  negotiated  at  the  election  of  the 
agency  within  the  meaning  of  section  7106(b)(1)  of  the 
Statute,  and  does  not  violate  the  agency's  rights  under 
section  7106 (a)(1)  of  the  Statute.  However,  to  the 
extent  that  the  proposal  implicitly  requires  the  agency 
to  provide  the  parking  spaces  so  retained  free  of  cheurge 
to  en^loyees,  it  is  inconsistent  with  applicable 
Government -wide  regulations  under  section  7117(a)  of  the 
Statute.  Accordingly,  pursuant  to  section  2424.10  of  the 
Authority's  Rules  and  Regulations  (45  Fed.  Reg.  3513 
(1980)),  the  agency's  allegation  that  the  disputed 
proposal  is  not  within  the  duty  to  bargain  is  sustained 
in  part  and  set  aside  in  part. 

Reasons :  Under  the  Statute,  the  duty  of  an  agency  to 
negotiate  with  an  exclusive  representative  extends  to  the 
conditions  of  employment  affecting  employees  in  an 
appropriate  unit  except  as  provided  otherwise  by  Federal 
law  and  regulation,  including  Government -wide  regulation. 
That  is,  under  the  Statute,  if  a  proposed  matter  relates 
to  the  conditions  of  employment  of  an  appropriate  unit 
of  employees  in  an  agency  euid  is  not  inconsistent  with 
law  or  regulation — i.e. .  is  within  the  discretion  of  an 
agency — it  is  within  the  scope  of  bargaining  which  is 
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required  of  that  agency.  In  this  case,  the  agency 
alleges,  first  of  all,  that  the  union's  proposal  is  not 
within  the  duty  to  bargain  because  it  is  contrary  to 
applicable  Cover nnent -wide  regulations.  Specifically, 
the  agency  alleges  that  retention  of  the  employee  parking 
spaces  which  are  the  subject  of  the  instant  dispute 
conflicts  with  provisions  of  the  Federal  Property 
Management  Regulations  (FPMR). 

The  initial  question  is  whether  the  provision  of  the 
FPMR  (41  C.F.R.  Subchapter  D)  at  issue  herein  constitute 
a  "Government -wide  rule  or  regulation"  within  the  meaning 
of  the  Statute.  The  phrase  "Government -wide  rule  or 
regulation"  is  used  in  two  different  stibsections  of 
section  7117  of  the  Statute.  First  of  all,  as  here  in 
issue,  it  is  used  in  section  7117(a)  to  state  a 
limitation  on  the  scope  of  bargaining;  i.e. .  matters 
which  are  inconsistent  with  Government-wide  rule  or 
regulation  are  not  within  the  duty  to  bargain.  Secondly, 
it  is  used  in  section  7117(d)  to  state  the  right  of  an 
exclusive  representative,  in  certain  circumstances,  to 
consult  with  respect  to  the  issuance  of  such  rules  and 
regulations  effecting  any  substantive  change  in  any 
condition  of  eiiq)loyment .  In  neither  of  these  contexts 
does  the  Statute  precisely  define  what  constitutes  a 
"Government-wide  rule  or  regulation"  within  the  meaning 
of  section  7117.  [The  Authority  discusses  the 
legislative  history  of  this  section  of  the  CSRA. ] 


Thus,  Congress  intended  the  term  "Government -wide 
regulation"  to  include  those  regulations  and  official 
declarations  of  policy  which  apply  to  the  Federal 
civilian  work  force  as  a  whole  and  are  binding  on  the 
Federal  agencies  and  officials  to  which  they  apply. 

However,  while  the  legislative  history  of  the  term 
"Government -wide"  indicates  Congress  intended  that 
regulations  which  only  apply  to  a  limited  segment  of  the 
Federal  civilian  work  force  not  serve  to  limit  the  duty 
to  beurgain,  it  does  not  precisely  define  the  outer  limits 
of  the  reach  required  of  a  regulation  in  order  for  that 
regulation  to  be  a  "Government-wide"  regulation  within 
the  meaning  of  section  7117.  That  is,  it  is  unclear,  for 
example,  whether  Congress  intended  that  a  regulation  must 
apply  to  all  employees  in  the  Federal  civilian  work  force 
in  order  to  constitute  a  "Government -wide"  regulation. 
In  this  regard,  it  is  a  basic  rule  of  statutory 
construction  that  legislative  enactments  are  to  be 
construed  so  as  to  give  them  meaning.  A  requirement  that 
a  regulation  apply  to  all  Federal  civilian  employees  in 
order  to  constitute  a  "Government-wide"  regulation  under 
section  7117  would  render  that  provision  meaningless, 
since  it  does  not  appear  that  there  is  any  regulation 
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which  literally  affects  every  civilian  eiaployee  of  the 
Federal  Government.  Furthermore,  such  a  literal 
definition  of  the  term  would  also  render  meaningless  the 
concomitant  right  of  a  labor  organization  under  section 
7117(d)  of  the  Statute  in  appropriate  circumstances  to 
consult  with  the  issuing  agency  on  Government -wide  rules 
or  regulations  effecting  substantive  chemges  in  any 
conditions  of  en^loyment.  In  this  regard,  the 
legislative  history  of  the  Statute  indicates  that 
Congress  intended  the  consultation  rights  provided  in 
section  7117(d)  to  be  substantial  union  rights. 


The  issue  then  becomes  whether  the  union  proposal 
in  dispute  herein  is  inconsistent  with  the  provisions  of 
the  FPMR  cited  by  the  agency.  In  this  regard,  since  GSA 
has  primary  responsibility  for  the  issuance  and 
interpretation  of  these  regulations,  the  Authority 
requested  an  advisory  opinion  from  GSA  regarding  whether 
any  part  of  current  FPMR  would  prevent  an  agency  from 
providing  free  parking  spaces  for  employee  personally 
owned  vehicles  which  are  not  used  for  official  business. 


In  summary,  GSA  interprets  applicable  provisions  of 
the  FPMR,  specifically,  41  C.F.R.  §  101-17.2,  as  imposing 
upon  an  agency  the  obligation  to  relinquish  space  to  GSA, 
including  space  for  parking,  after  the  agency  determines 
that  such  space  is  no  longer  needed  or  is  under-utilized. 
GSA  also  stated  that  this  duty  of  an  agency  to  relinquish 
space  is  contingent  upon  a  determination  by  the  agency 
that  the  space  is  no  longer  needed  or  is  under-utilized. 
That  is,  according  to  GSA,  under  the  FPMR,  an  agency  has 
discretion  to  determine  whether  it  needs,  or  is  eJsle  to 
utilize,  a  given  space.  GSA  then  concluded,  without 
citing  any  provision  of  the  FPMR  in  support,  that  the 
agency  could  not  make  the  requisite  provision  of  the  FPMR 
in  support,  that  the  agency  could  not  make  the  requisite 
determination,  i.e. .  exercise  its  discretion  under  the 
FPMR,  through  negotiations  as  provided  by  the  union's 
proposal . 

The  Authority,  for  purposes  of  this  decision,  adopts 
GSA's  conclusion  that  an  agency  is  obligated  to 
relinquish  space  to  GSA,  including  space  for  parking, 
once  the  agency  determines  in  its  discretion,  that  such 
space  is  no  longer  needed  or  utilized.  However,  GSA's 
further  conclusion  that  the  agency  could  not  exercise  its 
discretion  in  this  regard  through  negotiations  with  a 
union  is  without  support.  As  stated  at  the  outset  of 
this  decision.  Congress,  in  enacting  the  Federal  Service 
Labor-Management  Relations  Statute,  established  a 
requirement  that  an  agency  negotiate  with  the  exclusive 
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representative  of  an  appropriate  unit  of  its  employees 
over  the  conditions  of  eo^loyment  affecting  those 
employees,  except  to  the  extent  provided  otherwise  by  law 
or  regulation.  That  is,  to  the  extent  that  an  agency  has 
discretion  with  respect  to  a  matter  affecting  the 
conditions  of  employment  of  its  eBq>loyees,  that  matter 
is  within  the  duty  to  bargain  of  the  agency. 


GSA  also  states,  however,  that  even  if  the  agency's 
decision  to  relinquish  space  is  subject  to  the  duty  to 
bargain  under  the  Statute,  the  agency  would  be  precluded 
from  agreeing  to  provide  those  spaces  free  of  charge  by 
provision  of  FPMR  Tenporeury  Regulation  D-65  (Temp.  Reg. 
D-65),  44  Fed.  Reg.  53161  (1979).  Specifically,  under 
section  11  of  this  regulation.  Federal  employees 
utilizing  government-controlled  parking  spaces  shall  be 
assessed  a  charge  at  a  rate  which  is  the  same  as  the 
commercial  €)quivalent  value  of  those  parking  spaces. 
(Between  November  1,  1979,  and  Septniber  30,  1981, 
however,  the  charge  will  be  one-half  of  the  full  rate  to 
be  charged. )  This  regulation  is  presently  in  effect  and 
applies  to  the  parking  spaces  here  in  dispute.  Further, 
based  upon  the  emalysis  stated  £d>ove,  this  regulation, 
which  is  generally  applicable  throughout  the  executive 
branch,  is  a  Government-wide  regulation  within  the 
meaning  of  section  7117  of  the  Statute  and  precludes 
negotiation  on  a  conflicting  union  proposal.  Thus,  since 
the  union  proposal  would  require  the  agency  to  provide 
the  disputed  parking  spaces  free  of  charge  to  employees, 
it  is  inconsistent  with  FPMR  Teiiq>orary  Regulation  D-65 
and,  to  that  extent,  is  outside  the  agency's  duty  to 
beurgain  under  the  Statute. 


In  summau^,  consideration  of  each  of  the  grounds  for 
nonnegotiability  alleged  by  the  agency  leads  to  che 
conclusion  that,  for  the  foregoing  reasons,  the  union's 
proposal,  insofar  as  it  would  require  the  agency  to 
retain  the  disputed  parking  spaces  for  employee  parking 
is  within  the  agency's  duty  to  bargain  under  the  Statute; 
but  to  the  extent  that  it  would  require  the  agency  to 
provide  those  spaces  free  of  charge  to  employees,  it 
conflicts  with  the  currently  appliced>le  Government -wide 
regulation,  namely,  FPMR  Temporary  Regulation  D-65  44 
Fed.  Reg.  53161  (1979),  under  section  7117(a)  of  the 
Statute,  and  thus,  in  that  respect,  is  outside  the 
agency's  duty  to  bargain. 

NOTE  l:  See  also  Deo't  of  Treasury  v.  FLRA.  873  F.2d  1473  (D.C. 

Cir.  1989). 
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2.  Compelling  Need  Assertions  -  Aaencv  Rules  and 
Reoulatione, 

If  the  Union  should  advance  a  proposal  which  contradicts  an 
agency's  or  its  primary  national  subdivision's  regulation  or  rule, 
management  may  assert  that  the  proposal  is  nonnegotieUale  because 
there  is  a  coo^lling  need  for  the  rule  or  regulation.  The  union 
may  then  petition  the  Authority,  requesting  that  a  compelling  need 
determination  be  made.  The  Authority  will  review  the  facts  and  the 
parties'  arguments,  and  apply  its  compelling  need  criteria  to  make 
a  ruling. 

CSRA  S  7117(a)(1)  provides: 

Subject  to  paragraph  (2)  of  this  subsection,  the  duty  to 
bargain  in  good  faith  shall,  to  the  extent  not 
inconsistent  with  any  Federal  law  or  any  Government-wide 
rule  or  regulation,  extend  to  matters  which  are  the 
subject  of  any  rule  or  regulation  only  if  the  rule  or 
regulation  is  not  a  Government -wide  rule  or  regulation. 

(2)  The  duty  to  bargain  in  good  faith  shall,  to  the 
extent  not  inconsistent  with  Federal  law  or  any 
Government -wide  rule  or  regulation,  extend  to  matters 
which  are  the  subject  of  any  agency  rule  or 
regulation  .  .  .  only  if  the  Authority  has  determined 
under  subsection  (b)  of  this  section  that  no  compelling 
need  exists  for  the  rule  or  regulation. 

(3)  Paragraph  (2)  of  the  subsection  applies  to  any  rule 
or  regulation  issued  by  any  agency  or  issued  by  any 
primary  national  subdivision  of  such  agency, 

(b)  (1)  In  any  case  of  collective  bargaining  in 
which  an  exclusive  representative  alleges  that  no 
compelling  need  exists  for  any  rule  or  regulation 
referred  to  in  subsection  (a)(3)  of  this  section  which 
is  then  in  effect  and  which  governs  any  matter  at  issue 
in  such  collective  bargaining,  the  Authority  shall 
determine  under  paragraph  (2)  of  this  subsection,  in 
accordance  with  regulations  prescribed  by  the  Authority, 
whether  such  a  compelling  need  exists. 

(2)  For  the  purpose  of  this  section,  a 
compelling  need  shall  be  determined  not  to  exist  for  any 
rule  or  regulation  only  if — 

(A)  the  agency,  or  primary  national  subdivision, 
as  the  case  may  be,  which  issued  the  rule  or  regulation 
informs  the  Authority  in  writing  that  a  compelling  need 
for  the  rule  or  regulation  does  not  exist;  or 

(B)  the  Authority  determines  that  a  compelling  need 
for  a  rule  or  regulation  does  not  exist . " 


■OTE  1:  Proper  forum  to  address  the  question  of  compelling  need 
is  in  a  negotiability  proceeding  and  not  an  ULP  proceeding.  FLRA 
V.  Aberdeen  Proving  Ground.  485  U.S.  409  (1988). 


3-101 


■on  2:  The  conpelling  need  criteria  are  located  at  5  C.F.R.  S 
2424.11. 


A  coii^)elling  need  exists  for  an  agency  rule  or 
regulation  concerning  any  condition  of  en^loyinent  when 
the  agency  demonstrates  that  the  rule  or  regulation  meets 
one  or  more  of  the  following  illustrative  criteria; 

(a)  The  rule  or  regulation  is  essential,  as 
distinguished  from  helpful  or  desirable,  to  the 
accomplishment  of  the  mission  or  the  execution  of 
functions  of  the  agency  or  primary  national  subdivision 
in  a  manner  which  is  consistent  with  the  requirements  of 
an  effective  and  efficient  government. 

(b)  The  rule  or  regulation  is  necessary  to  insure 
the  maintenance  of  basic  merit  principles. 

(c)  The  rule  or  regulation  implements  a  mandate  to 
the  agency  or  primary  national  subdivision  under  law  or 
other  outside  authority,  which  implementation  is 
essentially  nondi.scret ionary  in  nature. 


In  nffB  and  Alabiiii»i  Ajr  National  Guard.  16  FLRA  1094  (1984), 
the  agency  eurgued  that  its  regulation,  requiring  an  appeal  of  a  RIF 
action  be  filed  30  days  before  the  effective  date  of  the  action, 
was  essential  to  its  operation.  Because  the  union  proposal  would 
prolong  the  time  for  appeal  until  after  the  effective  date  of  the 
RIP,  it  could  require  corrective  action  after  the  RIF,  and 
potentially  require  the  agency  to  undo  the  RIF.  The  FLRA  opined 
that  while  adhering  to  the  agency  time  limits  would  be  helpful  to 
the  agency's  mission  and  the  execution  of  its  functions,  the 
regulation  was  not  essential  to  these  agency  objectives.  In  so 
deciding  the  FLRA  noted  that  the  agency  regulation  provided  that 
the  appeal  time  limit  could  be  extended,  and  also  recognized  that 
corrective  action  might  be  necessary  even  after  a  RIF  was 
effectuated,  which  was  exactly  the  sort  of  disruption  the  agency 
was  then  2u:guing  that  the  regulation  was  essential  to  prevent. 

The  Authority  has  addressed  Department  of  the  Army  compelling 
need  assertions  in  more  recent  situations.  In  Lexinat on-Bluear as s 
Army  Depot.  24  FLRA  50  (1986),  the  Authority  examined  an  appeal  of 
2U1  arbitration  award  which  conflicted  with  agency  regulations  for 
which  a  compelling  need  had  been  found.  The  matter  grieved 
involved  an  installation  holiday  closure  to  conserve  energy,  which 
forced  employees  to  take  annual  leave  or  be  placed  on  leave  without 
pay.  The  FLRA  found  that  there  was  no  compelling  need  for  the  base 
closure  regulations;  that  is,  a  showing  of  monetary  saving  alone 
is  insufficient  to  establish  that  a  regulation  is  essential,  as 
opposed  to  merely  desirable.  In  summary  Lexincton-Bluecr as s  held 
that  although  the  decision  to  close  all  or  part  of  an  installation 
is  nonnegotiable ,  the  determination  as  to  employee  leave  status 
during  the  closure  period  is  mandatorily  negotiable. 

In  Fort  Leonard  Wood.  26  FLRA  593  (1987),  the  Authority 
ordered  the  command  to  negotiate  on  four  union  proposals  made  in 


3-102 


response  to  io^leoientation  of  a  saoking  policy.  Despite  the  Amy's 
assertion  to  the  contrary,  the  Authority  found  the  union  proposals 
involved  conditions  of  eoiployiiient  and  had  only  a  limited  effect  on 
non-bargaining  unit  menbers.  Most  ii^ortantly,  the  Authority 
decided  that  the  Aney  had  not  established  a  "cos^lling  need”  for 
its  regulations  governing  snoking  in  workplaces.  While  sooking 
restrictions  night  generally  relate  to  mission  accoo^lishment,  the 
Amy  had  failed  to  demonstrate  that  the  restrictions  were  essential 
to  this  purpose.  Therefore,  union  proposals  to  allow  smoking  in 
corridors,  lobbies,  restrocmos,  and  military  vehicles,  as  well  as 
eating  facilities  and  child  care  centers  with  certain  restrictions, 
were  negotiable. 

e.  Mid-Contract  Bargalnlng/imilateral  Changes. 

1.  Overview.  The  obligation  to  negotiate  does  not  end 
when  the  collective  beurgaining  agreement  is  signed.  Whenever 
management  is  to  make  a  change  concerning  a  matter  which  falls 
within  the  scope  of  bargaining,  the  exclusive  representative  must 
be  given  notice  of  the  propos^  change  and  given  an  opportunity  to 
negotiate  if  the  change  results  in  an  impact  on  unit  employees,  or 
such  impact  was  reasonably  foreseeed>le.  U.S.  Government  Printing 
Office.  13  FLRA  39  (1983). 

If  the  matter  is  not  addressed  in  the  collective  bargaining 
agreement,  the  union  must  be  given  reasonable  notice  of  the 
proposed  change  and  an  opportunity  to  negotiate.  If  the  union 
indicates  it  does  not  desire  to  negotiate  the  matter  or  fails  to 
respond  within  a  reasonable  time,  the  decision  may  be  implemented. 
If  the  union  desires  to  negotiate  the  matter  the  parties  must 
negotiate  and  reach  agreement  or  initiate  in^asse  procedures.  See 
Scott  AFB  and  MAGE.  5  FLRA  9  (1981). 

If  the  matter  is  addressed  in  the  collective  bargaining 
agreement,  the  union  must  be  given  notice  and  agreement  must  be 
reached.  If  agreement  cannot  be  reached  and  there  i  not  an 
emergency,  the  decision  cannot  be  implemented.  Management  must 
wait  until  renegotiation  of  the  contract  to  change  it. 

In  1985  the  Authority  took  the  position  that,  "other  than 
negotiations  leading  to  a  basic  collective  bargaining  agreement, 
there  is  no  obligation  to  bargain  over  union- initiated  proposals . " 
IRS.  17  FLRA  731,  736  (1985).  On  review,  the  D.C.  Circuit  refused 
to  enforce  this  decision.  The  D.C.  Circuit,  relying  heavily  on 
private- sector  precedent,  held  that  to  deny  a  union  the  right  to 
initiate  midterm  bargaining,  while  an  agency  retained  such  a  right, 
would  violate  the  statutory  goal  of  equalizing  the  positions  of 
labor  and  management  at  the  bargaining  table.  NTEU  v.  FLRA.  810 
F.2d  295,  300-301  (D.C.  Cir.  1987).  On  remand,  the  Authority  held 
that  Agencies  must  bargain  on  union-initiated  midterm  proposals 
concerning  matters  not  addressed  in  the  CBA  unless  the  union  has 
cle^a:ly  and  unmi8tak£d}ly  waived  its  right  to  bargain  about  the 
particular  matter.  This  waiver  could  be  esteiblished  either  by 
express  agreement  or  bargaining  history.  IRS.  29  FLRA  162,  166 
(1987) . 
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established  a  two  pronged  test  for  determining  whether  midterm 
bargaining  was  required.  If  a  union  requested  negotiations  on  an 
issue  that  was  addressed  in  a  collective  bargaining  agreement,  the 
agreement  would  control  as  long  as  it  was  in  effect.  There  was  no 
duty  to  participate  in  mid-term  bargaining  on  that  issue.  If  the 
subject  was  not  addressed  in  the  contract,  bargaining  was  required 
on  negotiable  issues  if  the  union  had  not  clearly  and  unmistakably 
waived  its  rights  to  bargain.  In  order  to  determine  whether  a 
union  had  waived  its  rights  required  inquiry  into,  "the  wording  of 
the  provision,  .  .  .  other  relevant  provisions  of  the  contract, 
bargaining  history,  and  past  practice."  IRS  at  166.  The 
difficulty  in  this  analysis  lay  in  determining  the  level  of 
similarity  required  between  a  contract  provision  and  a  proposal 
before  the  proposal  was  deemed  to  be  covered  by  the  contract.  The 
Authority  initially  determined  that,  "the  determinative  factor  is 
whether  the  particular  subject  matter  of  the  proposals  ...  is  the 
same. "  U.S.  Arrov  Corps  of  Engineers.  Kansas  City  District.  Kansas 
City.  Missouri.  31  FLRA  1231,  1236-36  (1988).  The  D.C.  Circuit 
soundly  criticized  this  position  in  Marine  Corps  Logistics  Base  v. 
FLRA.  962  F.2d  48  (1992). 

During  the  same  time  period,  the  4th  Circuit  in  Social  Security 
Atimi n T «trat ion .  956  F.2d  1280  (1992)  took  a  very  different  position 
on  the  same  issue.  A  federal  agency  sought  review  of  a  FLRA  order 
directing  the  agency  to  participate  in  mid-term  collective 
bargaining.  The  Court  of  Appeals  held  that  there  was  no  obligation 
to  engage  in  union-initiated  midterm  bargaining  over  matters  that 
did  not  involve  an  agency's  changes  in  conditions  of  employment. 

The  FLRA  has  clearly  rejected  the  4th  Circuit's  opinion,  electing 
to  continue  adhering  to  their  holding  IRS.  See.  Michigan  National 
guard*  FLRA  No.  57  (1992);  Social  Security  Admi ni atration  and 
AFCT  Council  220.  47  FLRA  No.  96  (1993).  In  response  to  the  D.C. 
Circuit  criticism,  the  Authority  has  established  a  new  test  for 
determining  whether  an  otherwise  bargained>le  matter  is  covered  by 
an  existing  contract.  The  authority  will  now  look  to  see  if  the 
express  language  of  the  agreement  "reasonably  encompasses"  the 
subject  matter  of  the  proposals.  This  no  longer  requires  that  the 
language  be  the  same  but  whether,  "a  reasonable  reader  would 
conclude  that  the  provision  settles  the  matter  in  dispute."  Social 
Security  "istration .  47  FLRA  No.  96  at  1018  (1993).  If  the 
language  does  not  expressly  encompass  the  matter,  the  Authority 
will  look  to  determine  whether  the  subject  is,  "inseparably  bound 
up  with  and  .  .  .  thus  is  plainly  an  aspect  of  ...  a  subject 
expressly  covered  by  the  contract."  Id.  This  analysis,  "will 
exeunine  whether,  based  on  the  circumstances  of  the  case,  parties 
reasonably  should  have  contemplated  that  the  agreement  would 
foreclosure  further  bargaining  .  .  .  ."  ^  at  1019.  While 
additional  cases  will  be  necessary  in  order  to  flesh  out  this 
"framework,"  it  appears  that  the  new  approach  will  give  greater 
strength  to  agency  argximents  that  union  mid-term  proposals  deal 
with  matters  already  covered  by  existing  contract  provisions.  See 
also  Social  Security  Administration  and  AFGE  Council  147.  47  FLRA 
No.  99  (1993);  Sacramento  Air  Logistics  Center.  McClellan  Air  Force 
Base  and  AFGE  Local  1857.  47  FLRA  No.  113  (1993). 
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Th«  4th  Circuit  has  recently  held  that  the  union  does  not  have 
the  right  to  initiate  mid-term  bargaining.  SSA  v.  FLRA.  956  F.2d 
1280  (4th  Cir.  1992).  The  FLRA  has  indicated  its  intent  to  follow 
the  D.C.  Circuit's  ruling. 


2.  Notice  Requirements.  Management  has  a  duty  to  give 
adequate  prior  notice  to  the  union  of  changes  in  conditions  of 
e]iq>loyment .  Failure  to  do  so  is,  by  itself,  an  unfair  labor 
practice.  In  Newark  Air  Force  Logistics  Command.  4  FLRA  512 
(1980),  the  FLRA  ruled  that  even  though  the  union  had  actual 
laiowledge  of  a  proposed  change,  that  the  activity  did  not  give 
appropriate  advance  notice  of  the  change  to  the  union,  as  a  union. 
This  was  the  result  of  the  presence  of  a  union  steward  as  an 
e]iq>loyee,  not  as  a  union  representative,  at  a  meeting  discussing 
a  proposed  change  in  working  conditions.  This  ruling  was 
overturned  by  the  Sixth  Circuit  Court  of  Appeals.  According  to  the 
court,  the  Authority's  apparent  attempt  to  prevent  employers  from 
running  changes  in  working  conditions  past  unions  before  they  can 
act  may  be  valid.  But,  the  court  stated  that  the  FLRA  should  take 
this  action  via  a  policy  statement  or  regulation,  not  through  a 
case  decision  where  the  facts  show  that  the  eiiq>loyer  provided 
adequate  notice.  The  court  further  stated  that  .  .  .  "labor 
statutes  such  as  the  one  at  issue  here  are  designed,  in  part,  to 
smooth  labor-management  relations  by  providing  informal  mechanisms 
to  guide  the  operation  of  the  workplace  and  the  resolution  of 
disputes.  The  Authority's  decision  appears  to  inject  needless 
formality  into  that  process."  Air  Force  Logistics  Command. 
Aerospace  Guidance  and  Metrology  Center,  Newark,  Ohio  v.  Federal 
Labor  Relations  Authority.  681  F.2d  466  (6th  Cir.  1982). 

Notice  of  proposed  changes  in  conditions  of  en^loyment  must 
be  "adequate."  What  constitutes  "adequate"  prior  notice  will  vary 
depending  on  the  nature  of  the  proposed  change.  The  probable 
iaq>act  of  a  major  reorganization,  for  instance,  is  greater  than  the 
probable  iiiq>act  of  a  decision  to  schedule  the  downgrading  of  two 
positions  after  they  are  vacated.  The  former  warrants  earlier 
notice  than  the  latter.  One  should  distinguish  between  the  notice 
given  the  union  of  a  proposed  change  in  working  conditions  and  a 
notice  given  a  bargaining  unit  at  impasse  of  intent  to  implement 
management's  last  t^st  offer.  The  latter  notice  must  be  adequate 
to  give  the  union  an  opportunity  to  invoke  the  services  of  the 
Impasses  Panel,  should  the  union  elect  to  do  so.  It  takes  little 
time  for  the  union  to  do  this.  In  the  AFLC  case,  5  FLRA  288 
(1981),  the  Authority  concluded  that  eight  days'  notice  of  intent 
to  implement  management's  impasse  position  was  sufficient. 

It  is  customary  for  the  parties  to  establish  steward  districts 
and  for  the  union  to  designate  those  of  its  officials  who  are 
entitled  to  act  as  agents  of  the  union  in  the  established 
districts.  Where  a  proposed  change  in  conditions  of  employment  is 
limited  to  employees  in  a  particular  steward  district,  it  is 
reasonable,  in  edisence  of  negotiated  arrangements  and  ested>lished 
practices  to  the  contrary,  to  notify  the  steward  servicing  the 
district . 
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There  is  no  requirement  that  the  notice  be  in  writing.  Many 
proposed  changes  are  quite  straight  forward,  limited  in  impact 
(although  nonetheless  meeting  the  "substantial"  impact  test),  and 
need  to  be  io^lemented  with  dispatch.  Notice  and  bargaining,  if 
any,  can  be  accoiiq>lished  by  means  of  a  telephone  call  or  a 
meeting — either  a  meeting  called  for  the  purpose  or  at  a  regularly 
scheduled  union-management  meeting.  The  greater  the  degree  of 
formality  in  day-to-day  transactions  with  the  union,  the  longer  it 
takes  to  coo^lete  the  notice /bargaining  process.  Whether  the 
parties  find  such  informal  dealings  accept2d>le  depends,  in  part,  on 
the  character  of  the  relationships.  Where  there  is  mutual  trust 
and  where  oral  understandings  are  treated  with  the  s£une  deference 
as  written  agreements,  the  parties  are  apt  to  prefer  informal 
dealings . 

Once  adequate  notice  is  given  to  an  appropriate  union  agent, 
the  burden  is  on  the  union  to  request  bargaining.  See  IRS,  2  FLRA 
586  (1980).  Union  bargaining  requests  need  not  be  accompanied  by 
specific  proposals.  However,  a  general  bargaining  request  should 
promptly  be  followed  up  with  specific  union  proposals  that  directly 
relate  to  the  proposed  change.  5  FLRA  817  and  823  (1981). 


3.  Bargaining  Impasses.  Management  can  unilaterally 
implement  its  last  best  offer  provided  that  it  gives  the  union 
notice  of  its  intent  to  implement  and  union  does  not  timely  invoke 
the  services  of  the  Impasses  Panel.  (See  Air  Force  Logistics 
Command .  5  FLRA  288  (1981).)  The  Authority  will  review  the  conduct 
of  the  parties  to  determine  whether  both  parties  negotiated  in  good 
faith  to  impasse  and  whether  the  union's  failure  to  seek  assistance 
constituted  a  clear  and  unmistakable  waiver.  Compare  Michigan 
National  Guard.  46  FLRA  No.  57  (1992)  with  Lowrv  Air  Force  Base  and 
AFGE  Local  1974.  22  FLRA  171  (1986).  Although  the  Panel,  in  5 
C.F.R.  S  2470.2(e),  defines  an  impasse  as  "that  point  in  the 
negotiation  of  conditions  of  employment  at  which  the  parties  are 
un^le  to  reach  agreement,  notwithstanding  their  efforts  to  do  so 
by  direct  negotiations  and  by  the  use  of  mediation  or  other 
voluntary  arrangements  for  settlement,”  one  should  not  infer  that 
mediation  is  necessary.  In  this  connection,  see  DOT .  Denver .  5 
FLRA  817  (1981),  where  the  ALJ  found  that  the  parties  had  bargained 
to  impasse  after  a  brief  discussion.  In  that  case  no  reference  was 
made  to  mediation.  Nor  can  one  say  how  long  the  parties  must 
bargain  before  a  bona  fide  impasse  is  reached.  This  will  vary, 
depending  on  the  number  and  nature  of  the  items  being  negotiated. 
In  DOT .  Denver .  a  discussion  taking  less  than  an  hour  was 
sufficient.  In  SSA.  Birmingheun.  5  FLRA  389  (1981),  the  ALJ  found 
that  the  parties  had  not  bargained  to  impasse  because  they  had  only 
one  bargaining  session  and  there  was  no  other  evidence  in  the 
record  indicating  that  the  parties  had  exhausted  bargaining. 

It  is  0PM 's  position  that  management,  in  the  context  of  impact 
and  implementation  bargaining,  has  the  right  to  implement  after 
bargaining  in  good  faith  to  a  bona  fide  impasse,  regardless  of 
whether  the  services  of  the  Impasses  Panel  are  timely  invoked,  in 
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order  to  comply  with  law  or  appropriate  regulation  and  in  order  to 
exercise  a  retained  management  right  in  a  timely  fashion  to  meet 
mission  requirements.  For  example,  an  agency  may  have  determined 
it  is  necessary  to  relocate  part  or  all  of  its  work  force 
geographically.  If  the  parties  impassed  on  impact  and  jjiq>lementa- 
tion  matters,  management  should  not  be  required  to  delay  the  moves 
pending  Panel  action,  which  could  involve  many  months  with  its 
attendant  costs.  Such  a  position  is  bound  to  be  controversial. 
In  taking  the  position  that  management's  rights  include  the  right 
to  inclement  without  unreason2^1e  delay  when  such  delay  can 
adversely  affect  mission  accomplishment  (as  opposed  to  the  delay 
of  an  individual  disciplinary  action},  it  must  be  emphasized  that 
management  has  certain  obligations.  It  has  the  duty  to  provide  the 
union  with  the  adequate  notice  and  to  afford  it  sufficient  time  to 
bargain  on  procedures  and  appropriate  arrangements. 

.  If  a  unilateral  decision  is  made  (one  in  which  the  union  is 
not  given  notice  or  an  opportunity  to  negotiate ) ,  the  union 
frequently  files  an  unfair  laibor  practice  charge  for  failure  to 
negotiate  in  good  faith  [S  7116(a)(5)].  Philadelphia  Naval 
Shipyard.  15  FLRA  26  (1984). 


f.  Impact  and  Implementation  Bargaining.  Although  certain 
agency  decisions  are  not  subject  to  bargaining,  they  may  have  a 
substantial  impact  on  bargaining  unit  employees.  As  such, 
procedures  for  implementing  these  agency  actions  and  arrangements 
for  en^loyees  adversely  affected  are  bargainable,  even  if  the 
decision  to  take  a  specific  course  of  action  is  not.  Sections 
7106(b)(2)  and  (3)  state: 

Nothing  in  this  section  shall  preclude  any  agency 
and  any  leUaor  organization  from  negotiating — 

(2)  procedures  which  management  officials  of  the 
agency  will  observe  in  exercising  any  authority 
under  this  section;  or 

(3)  appropriate  arrangements  for  employees 
adversely  affected  by  the  exercise  of  any  authority 
under  this  section  by  such  management  officials. 


The  decisions  themselves  are  not  subject  to  bargaining  because  they 
involve  the  exercise  of  rights  reserved  to  management  by  5  U.S.C. 
S  7106.  Moreover,  the  impact  and  implementation,  or  procedures  and 
arrangements  bargaining  obligation  arises  only  as  the  result  of  a 
management  initiative — i.e. .  of  a  proposed  action  that  has  a 
substantial  impact  on  the  conditions  of  employment  of  bargaining 
unit  employees.  The  difficulty  arises  because  the  distinction 
between  procedure  and  substance  is  not  always  clear. 

In  Department  of  Health  and  Human  Services.  SSA.  Chicago.  19 
FLRA  827  (1985),  the  FLRA  reiterated  the  rule  that  no  duty  to 
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bargain  arises  from  the  exercise  of  a  management  right  that  results 
in  an  ill^pact  or  a  reasonably  foreseeable  impact  on  bargaining  unit 
employees  which  is  no  more  than  de  minimna.  To  aid  in  determining 
whether  exercise  of  a  right  has  only  a  He  minimna  impact  several 
factors  must  be  considered: 

....  the  nature  of  the  change  fe.g. .  the  extent  of  the 
change  in  work  duties,  location,  office  space,  hours, 
loss  of  benefits  or  wages  and  the  like);  the  temporary, 
recurring  or  permanent  nature  of  the  change  li.e. . 
duration  and  frequency  of  the  change  affecting  unit 
employees);  the  number  of  employees  affected  or 
foreseeed)iy  affected  by  the  change;  the  size  of  the 
bargaining  unit;  and  the  extent  to  which  the  parties  may 
have  established  through  negotiation  or  past  practice 
procedures  and  appropriate  arrangements  concerning 
analogous  changes  in  the  past,  .... 

The  Authority  modified  the  de  minimus  test  in  HHS . 
Northeastern  Pmoram  Service  Center.  24  FLRA  403  (1986).  In  that 
case  it  held  that  the  primary  emphasis  in  applying  the  test  would 
be  placed  on  the  nature  and  extent,  or  reason£d>ly  foreseeable 
effect,  of  the  change  on  employees'  conditions  of  employment. 
Further,  the  FLRA  stated  that  it  now  considers  the  size  of  the 
bargaining  unit  irrelevant,  and  that  it  would  consider  the  number 
of  en^loyees  affected  and  the  bargaining  history  only  with  a  view 
toward  expanding,  not  limiting,  the  number  of  situations  in  which 
bargaining  would  be  required. 

1.  Procedures  to  be  observed  bv  management  in 
exercising  its  retained  right— Section  7106(b)(2). 

Although  management,  under  E.O.  11491,  retained  its  decision 
making  and  action  authority  respecting  certain  rights,  it 
nonetheless  had  to  bargain  on  procedures  it  would  follow  in 
exercising  its  rights.  There  was,  however,  an  important  caveat; 
the  procedures  could  not  be  such  as  to  "have  the  effect  of  negating 
the  authority  resesrved."  ( See  VA  Research  Hospital.  1  FLRC  227, 
230,  where  the  Council  held  that  a  proposed  promotion  procedure  was 
negoti£d3le  because  it  did  not  "appear  that  the  procedure  proposed 
would  unreasoneJsly  delay  or  impede  promotion  selections . "  The 
"unreasoneddle  delay"  standard  was  forcefully  restated  in  the  Blaine 
Air  Force  Station  case,  3  FLRC  75,  79,  where  the  Council  said  that 
a  right  reserved  to  management  "includes  the  right  ...  to 
accomplish  such  personnel  actions  promptly,  or  stated  otherwise, 
without  unreasonable  delay."  [Emphasis  in  original.] 

The  Order's  "unreasonedsle  delay  "standard  was  challenged  in  the 
IRS.  New  Orleans  case,  1  FLRA  896  (1979) — the  second  negotiability 
decision  issued  under  the  Statute.  In  that  case  a  provision 
outlining  a  procedure  management  would  follow  in  deciding  whether 
to  permit  revenue  officers  to  work  from  their  homes  was  disapproved 
by  the  agency  on  the  ground  it  came  into  conflict  with  section 
7106(a).  The  Authority,  relying  upon  a  joint  explanatory  statement 
of  the  House-Senate  Conference  Committee,  concluded  that 
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"procedures"  were  fully  bargainable  except  where  they  prevented 
manageoient  from  "acting  at  all."  Finding  nothing  in  the  disputed 
provision  preventing  management  from  "acting  at  all,"  the  Authority 
set  aside  the  agency's  allegation. 

The  in^lications  of  this  decision  were  made  highly  visible  in 
the  Fort  Dix  case,  2  FLRA  152  (1979).  The  disputed  proposal 
required  management  to  indefinitely  stay  the  implementation  of  a 
grieved  suspension  or  removal  decision  until  "a  final  determination 
is  rendered,"  The  agency  argued  that  the  proposed  procedure  would 
unreasoned>ly  delay,  and  therefore  negate,  the  exercise  of  the 
agency's  authority,  under  5  U.S.C.  S  7106(a)(2)(A),  to  suspend  and 
to  remove  employees.  The  Authority  said  that  Congress  rejected  the 
standard  of  "unreasonable  delay"  when  the  Senate  bill,  which 
expressly  covered  unreasoned)le  delay  situations,  was  not  adopted 
in  conference.  Since  the  disputed  procedure  did  not  prevent 
management  from  "acting  at  all"  it  was  a  negotiable  procedure  under 
section  7106(b)(2).  The  Fort  Dix  decision  has  been  upheld  in 
Federal  court.  Department  of  Defense  v.  Federal  Labor  Relations 
Authority.  659  F.2d  1140  (D.C.  Cir.  1981). 

Although  assigned  an  eeirlier  decision  number,  the  issue 
presented  in  the  Region  7  case,  2  FLRA  147  (1979),  was 
decided  in  terms  of  the  Fort  Dix  decision.  In  Customs  the  proposal 
required  management  to  stay  grieved  suspension  decisions  for  up  to 
50  days,  pending  exhaustion  of  the  grievance  procedure  by  the 
employee.  The  Authority  noted  that  the  proposal  was  not  materially 
different  from  the  "indefinite  stay"  proposal  in  the  Fort  Dix  case, 
except  that  it  has  a  more  limited  effect  on  management's  right  to 
suspend  because  of  the  50-day  time  limit.  If  a  stay  of  indefinite 
duration  did  not  render  a  procedure  nonnegotied>le ,  there  are  all 
the  more  reason  to  find  a  stay  within  a  50-day  limit  negotiable, 
the  Authority  reasoned. 

For  more  recent  applications  of  the  "acting  all"  test,  see 
Dep't  of  Interior  v.  FLRA.  873  F.2d  1505  (D.C.  Cir.  1989);  AFGE  v. 
FLRA.  802  F.2d  1159  (9th  Cir.  1986). 

2.  Appropriate  arrangements  for  employees  adversely 
affected— Section  7106(b)(3). 

In  Customs.  Region  8.  2  FLRA  254  (1979),  the  Authority  found 
that  a  proposal  which  made  an  experimental  neuneplate  program 
voluntary  was  not  a  negotiable  "appropriate  arrangement"  because 
it  would  prevent  management  from  "acting  at  all." 

By  permitting  employees  to  choose  whether  to  participate, 
the  proposal  would  allow  individual  employees  to 
determine  whether  agency  management  could  act  at  all  to 
implement  the  test  program.  Consequently,  this  portion 
of  the  proposal  would  not  constitute  an  appropriate 
arrangement,  within  the  meaning  of  section  7106(b)(3), 
for  agency  en^loyees  adversely  affected  by  management's 
exercise  of  its  right  to  determine  the  means  of 
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performing  work  but  would,  instead,  prevent  management 
from  acting  at  all. 

But  nameplate  formats — e.a. .  requiring  that  management  use 
pseudonyms — were  found  to  be  negotiable  appropriate  arrangements. 
So,  too,  was  a  requirement  that  employees  be  allowed  to  remove 
their  names  from  telephone  directories  before  they  were  required 
to  wear  nameplates.  Such  an  "arrangement"  was  negotiable  even  if 
it  would  delay  implementation  of  the  experiment  for  6-18  months. 
To  show  that  a  proposed  "appropriate  arrangement"  violated  the 
exercise  of  a  reseirved  management  right,  the  Authority  added,,  it 
would  be  necessary  to  show  that  the  proposed  arrangement  prevented 
management  from  acting  at  all. 

The  FLRA  has  recently  adopted  the  "excessive  interference" 
test  to  determine  the  negotiability  of  a  proposed  appropriate 
arrangement  which  interferes  with  the  exercise  of  a  management 
right.  See  MAGE  and  Kansas  ANG.  21  FLRA  24  (1986).  The  test  and 
in^ortant  factors: 

(1)  Does  the  union  proposal  concern  an  arrangement 
for  employees  detrimentally  affected  by  management's 
actions?  If  not,  then  the  proposal  is  not  an  appropriate 
arremgement  within  the  meaning  of  section  7106(b)(3). 

See  AFGE  v.  Alaska  MG.  33  FLRA  99  (1988). 

(2)  If  so,  the  FLRA  will  then  determine  whether  the 
arrangement  is  appropriate,  or  inappropriate  because  it 
excessively  interferes  with  management  rights.  Some 
factors  to  consider: 

(a)  What  conditions  of  en^loyment  are  affected 
emd  to  what  degree? 

(b)  To  what  extent  are  the  circumstances 
giving  rise  to  the  adverse  affects  within  the  employees' 
control? 


(c)  What  is  the  nature  and  extent  of  impact 
upon  management's  ability  to  deliberate  and  act  pursuant 
to  its  statutory  rights? 

(d)  Does  the  negative  impact  on  management 
rights  outweigh  any  benefits  to  be  derived  from  the 
proposed  arrangement? 

(e)  What  is  the  effect  on  effective  and 
efficient  government  operations? 

If,  after  applying  this  test,  implementation  of  the  union 
proposal  would  excessively  interfere  with  the  exercise  of 
management's  reserved  rights,  the  proposal  is  nonnegotiable . 

Note:  The  excessive  interference  test  may  not  normally  be 
applied  to  government -wide  regulations.  An  exception  would  be  when 
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government -wide  regulations  restate  section  7106  rights.  0PM  v. 
FLRA.  864  F.2d  165  (D.C.  Cir.  1988). 


MOTE:  Management  must  carefully  examine  union  allegations  to 
ensure  that  the  union  has  articulated  an  adverse  effect.  In  IRS 
Vt  FLRA.  960  F.2d  1068  (D.C.  Cir.  1992)  the  agency  and  union  had 
entered  into  an  agreeii»nt  that  en^loyees  would  be  paid  extra  if 
detailed  to  a  higher  graded  position  for  more  than  one  pay  period. 
When  management  regularly  assigned  employees  to  temporary  details 
of  less  then  one  period,  the  union  proposed  a  provision  that  would 
prevent  details  for  less  than  one  pay  period  to  avoid  paying  the 
higher  wages.  When  the  FLRA  found  this  was  not  excessive 
interference,  the  court  reversed  finding  that  the  detail  was  a 
benefit  etnd  that  the  mere  denial  of  a  benefit  was  not  an  adverse 
affect  warranting  application  of  the  excessive  interference  test. 

MOTE:  In  those  instances  when  an  adverse  effect  is  found,  the 
appropriate  arrangement  must  be  tailored  to  redress  only  the 
employees  affected.  In  Interior  Minerals  Management  Service  v. 
FLRA.  969  F.2d  1158  (D.C.  Cir.  1992)  the  court  found  union 
proposals  concerning  i]ig>lementation  of  a  drug  testing  program  to 
be  inappropriate.  The  proposals  dealt  with  all  employees  when  the 
only  employees  adversely  affected  were  the  few  who  would  test 
positive  for  drugs. 


3-4*  Sight  of  Exclusive  Representatives  to  Attend  Formal 
Meetings/Investigatory  Examinations  Between  Management  and 
Employees. 

a.  Statutory  Provision. 

Section  7114,  CSRA  esteUslishes  an  exclusive  representative's 
right  to  represent  unit  en^loyees.  This  includes  granting  the 
exclusive  representative  the  right  to  attend  certain  formal 
meetings  euid  investigatory  examinations  between  management  and  unit 
employees.  Section  7114(a)(2)  provides  as  follows: 

(2)  An  exclusive  representative  of  an  appropriate  unit 
in  an  agency  shall  be  given  the  opportunity  to  be 
represented  at: 

(A)  any  formal  discussion  between  one  or  more 
representatives  of  the  agency  and  one  or  more  employees 
in  the  unit  or  their  representative  concerning  any 
grievance  or  any  personnel  policy  or  practices  or  other 
general  condition  of  employment;  or 

(B)  any  examination  of  an  employee  in  the  unit  by 
a  representative  of  the  agency  in  connection  with  an 
investigation  if — 

(i)  the  employee  reasonably  believes  that  the 
examination  may  result  in  disciplinary  action  against  the 
eo^loyee  and 

(ii)  the  employee  requests  representation. 
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(3)  Each  agency  shall  annually  inform  its  employees  of 
their  rights  under  paragraph  ( 2 ) ( B )  of  this  subsection . 


b.  Formal  Dlsoussiona. 

The  above  section  specifically  requires  an  agency  to  afford 
the  exclusive  representative  an  oppoirtunity  to  be  represented  at 
any  formal  discussion  between  management  and  an  employee  concerning 
grievances,  personnel  policies  and  practices,  or  other  matters 
affecting  general  working  conditions  of  employees  in  the  unit.  The 
intent  is  to  provide  the  exclusive  representative  with  the 
opportunity  to  safeguard  the  interests  of  unit  employees  at  formal 
meetings  held  by  management.  It  requires  management  to  give  the 
union  reasonable  advance  notification  of  the  time,  place  and 
general  subject  of  the  meeting  and  an  opportunity  to  attend  the 
meeting.  If  the  union  has  been  properly  notified  and  does  not 
appear  at  the  meeting,  it  has  waived  the  right  to  be  represented 
and  the  meeting  may  he  held  without  the  union.  "Represented" 
includes  not  only  the  right  to  be  present  at  the  meeting  but  the 
right  to  fully  participate  in  the  discussion.  The  mere  inadvertent 
presence  of  union  officials  is  insufficient  to  satisfy  management's 
duty  under  the  Statute.  That  is,  management  must  actually  notify 
the  union  of  the  time  and  place  of  the  meeting  so  that  it  might 
choose  its  own  representative.  McClellan  AFB.  29  FLRA  594  (1987). 

There  is  no  right  of  representation  at  nonformal  meetings  or 
interviews  held  by  management;  thus,  the  problem  is  one  of  defining 
"fo3cmal"  auid  "nonformal."  A  "formal  discussion"  is  determined  by 
the  composition  of  the  persons  in  attendance  and  the  content  of  the 
discussions. 

Any  personnel  policy  or  practices,  or  other  general  conditions 
of  employment  are  those  subjects  which  affect  employees  in  the  unit 
generally,  as  opposed  to  individually.  Meetings  discussing  changes 
in  personnel  policies  or  practices  or  general  working  conditions 
cleeurly  require  that  the  union  be  given  an  opportunity  to  be 
represented.  It  has  also  been  determined  that  the  union  has  the 
right  to  be  represented  at  meetings  discussing  existing  personnel 
policies,  practices  and  general  working  conditions. 

"Grievance"  is  any  matter  in  which  an  employee  is  seeking 
redress  from  management  to  include  redress  sought  through  third 
parties  such  as  the  Merit  Systems  Protection  Board.  VA  Medical 
Center.  Denver.  Colorado  v.  FLRA.  44  FLRA  408  (1992).  This  is  more 
than  a  gripe .  The  exclusive  representative  has  a  right  to  be 
present  at  any  grievance  discussion  affecting  unit  employees.  This 
right  exists  at  all  stages  of  the  grievance  procedure  and  includes 
the  so-called  "informal"  stage  in  which  an  employee  is  initially 
discussing  the  grievance  with  the  supervisor.  (Note:  a  pre- 
disciplinary  oral  reply  of  an  employee  is  not  considered  a  formal 
discussion  and  the  exclusive  representative  has  no  right  to  be 
present.  DOJ  v.  AFGE.  29  FLRA  52  (1987)).  It  also  includes  a 
meeting  with  any  management  representative  and  any  unit  employee 
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involving  an  adjustment  of  the  grievance,  or  meetings  to  interview 
eB^>loyee  witnesses  for  third-party  proceedings,  such  as  MSPB 
hearings  or  BBOC  hearings.  NTEU  v.  FLRA.  774  F.2d  1181  (D.C.  Cir. 
1985);  McClellan  AFB,  supra .  This  right  exists  even  if  the 
eiqployee  does  not  want  the  union  present  because  the  union 
represents  the  interests  of  all  bargaining  unit  en^loyees,  and  any 
grievance  could  impact  on  other  employees. 

Several  meetings  between  an  employee  and  management 
representatives  on  individual  employee  matters  have  been  found  not 
to  fall  within  the  definition  of  this  term.  They  include 
counselling  sessions,  SSA  and  AFGE.  14  FLRA  28  (1984);  meetings  at 
which  an  employee  iu  disciplined,  discussion  of  individual  job 
performance  and  meetings  to  deliver  work  instructions  or  to  discuss 
work  assignments.  IRS  Brookhaven  and  NTEU.  9  FLRA  930  (1982). 

The  following  case  addresses  factors  determining  the 
"formality"  of  a  discussion: 


SSA,  SAM  FRAHCISCO 
and 
AFOB 

10  FLRA  115  (1982) 

According  to  the  parties'  stipulation  of  facts,  the 
operations  supervisor  at  one  of  the  activity's  branch 
offices,  following  the  60-day  detail  of  a  unit  employee 
to  another  city,  held  individual  discussions  with  unit 
eo^loyees  in  which  she  solicited  comments  and  suggestions 
regeurding  the  assignment  and  distribution  of  work.  The 
union  was  given  no  notice  of  these  discussions. 

The  General  Counsel  contended  that  the  individual 
meetings  constituted  direct  dealings  with  unit  en^loyees 
concerning  conditions  of  employment  and  therefore 
constituted  an  unlawful  bypass  of  the  union.  It  was  also 
contended  that  the  meetings  were  formal  discussions 
within  the  meaning  of  5  U.S.C.  7114(a)(2)(A).  The 
activity  argued  that  there  was  no  duty  to  notify  the 
union  because  management  had  the  right,  under  the 
negotiated  agreement,  to  hold  discussions  on  the  day- 
to-day  operations  of  the  activity.  It  further  argued 
that  the  meetings  were  permissible  informal  contacts  for 
the  purpose  of  obtaining  input  from  the  employees. 
Besides,  a  union  representative  was  present  at  a  staff 
meeting  at  which  he  did  not  express  his  views:  hence  the 
union  constructively  waived  its  right  to  "consult"  on  the 
matter . 

The  Authority  dismissed  both  the  "bypass"  and 
"formal  discussion"  allegations  because,  based  on  the 
stipulated  facts,  the  General  Counsel  did  not  meet  his 
burden  of  proving  that  the  individual  meetings  were 
either  fonnal  discussions  or  a  bypass  of  the  union.  The 
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bypass  allegation  was  dismissed  because  there  was  no 
evidence  in  the  record  concerning  the  specific  content 
of  the  communications.  All  it  showed  was  that  the 
supervisor  initiated  the  conversations  "solely  to  gather 
information  to  assist  the  Respondent  in  making  a  non- 
negotiable  management  determination  concerning  the 
assignment  of  work." 

The  central  issue  of  the  case,  the  Authority  noted, 
was  whether  the  discussions  were  formal  or  informal. 
However,  it  was  uneJsle  to  determine  whether  the  meetings 
were  formal  because 

.  .  .  the  stipulated  facts  do  not  reveal  (1) 
whether  the  individual  who  held  the 
discussions  is  merely  [sic]  a  first-level 
supervisor  or  is  higher  in  the  management 
hierarchy;  (2)  whether  any  other  management 
representatives  attended;  (3)  where  the 
individual  meetings  took  place  ( i . e . ,  in  the 
supervisor's  office,  at  each  employee's  desk, 
or  elsewhere);  (4)  how  long  the  meetings 
lasted;  (5)  how  the  meetings  were  called 
( i . e . ,  with  formal  advance  written  notice  or 
more  spontaneously  and  informally);  (6) 
whether  a  formal  agenda  was  established  for 
the  meetings;  (7)  whether  each  employee's 
attendance  was  mandatory;  or  (8)  the  manner  in 
which  the  meetings  were  conducted  ( i . e . , 
whether  che  employee's  identity  and  comments 
were  nrced  or  transcribed). 

The  Authority's  checklist  of  factors  to  be 
considered  in  determining  whether  a  meeting  is  "formal" 
is  a  bit  more  specific  than  the  factors  mentioned  by  its 
predecessor,  the  Federal  Ledsor  Relations  Council,  in  the 
Norfolk  Naval  Shipyard  case  (FLRC  No.  77A-141,  6  FLRC 
1103).  In  that  case  the  Council  said  the  following: 

[T]he  question  of  whether  a  meeting  is 
"fojnnal"  or  informal  is  essentially  a  factual 
determination  which  ...  is  a  matter  best 
resolved  on  a  case-by-case  basis  by 
the  .  .  .  finder  of  fact,  taking  into 
consideration  and  weighing  a  variety  of 
factors  such  as:  who  called  the  meeting  and 
for  what  purpose;  whether  written  notice  was 
given;  where  the  meeting  was  held;  who 
attended;  whether  a  record  or  notes  of  the 
meeting  were  kept;  and  what  was  actually 
discussed. 

It  also  bears  a  striking  resemblance  to  the  factors 
listed  by  ALJ  Beitfetz  in  his  nonprecedential  decision 
in  the  Army  and  Air  Force  Exchange  Service  case  (Case 
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Nos.  7-CA~1050  and  1051,  April  22,  1982,  published  in  ALJ 
Report  No.  8).  There,  the  ALJ  found  that  a  discussion 
of  nepotism  with  a  husband  and  wife  was  a  formal 
discussion  because  nepotism  was  not  a  purely  personal 
matter  and  the  meeting  was  "formal."  Regarding  the  issue 
of  formality,  the  ALJ  said  the  following: 

Granted  that  the  meeting  to  be  held  on  the 
14th  was  called  for  by  [the  husband,  not  the 
store  manager]  and  that,  at  the  actual 
meeting  ...  no  formal  notes  or  other  record 
was  made  of  the  discussion,  numerous  factors 
compel  the  conclusion  that  the  meeting  was 
"formal"  within  the  meaning  of  the  Statute: 

(1)  the  meeting  was  prearranged  and  not  spur- 
of-the-moment;  (2)  it  was  set  a  day  eeurlier 
than  scheduled  at  [the  store  manager's] 
instance;  (3)  it  involved  the  Store  Manager 
and  the  Department  Supervisor,  fairly  high- 
level  officials;  (4)  the  situs  was  in  the 
official's  office;  (5)  it  involved  the 
interpretation  of  an  agency  regulation;  (6) 
management  was  prepared  and  did  enter  into  a 
discussion  of  the  regulation;  (7)  the  meeting 
was  of  sufficient  duration  to  allow  for  a 
discussion  of  the  agency  regulation;  (8) 

.  .  .  the  matter  had  ramifications  for  all 
unit  employees  and  was  not  integrally  related 
to  the  foannal  grievance  process;  (9)  the 
discussion  was  more  than  a  mere  counselling 
session  involving  an  individual's  conduct; 

( 10 )  the  discussion  was  not  merely  shoptalk 
concerning  day-to-day  operations  of  the  unit; 
and  (11)  there  was  debate  over  the  regulation 
and  not  merely  an  announcement  of  policy. 

Let  us  consider  each  of  the  factors  mentioned  by  the 
Authority.  It  is  not  clear  why  it  would  want  to  know 
whether  the  individual  holding  the  discussion  is  "merely 
a  first-level  supervisor  or  is  higher  in  the  management 
hiereurchy,"  for  certainly  a  first-level  supervisor  can 
conduct  a  formal  discussion.  Our  guess  is  that  the 
Authority  recognizes  that  discussions  held  by  first- 
level  supervisors  are  often  informal,  involving  shop  talk 
emd  counseling  sessions  involving  an  individual's 
conduct.  (See  124  Cong.  Rec.  B  9650,  daily  ed..  Sept. 
13,  1978,  where  Congressman  Ford  said  the  following: 
"The  compromise  inserts  the  word  ' formal '  before 
discussions  merely  in  order  to  make  clear  that  this 
subsection  does  not  require  that  an  exclusive 
representative  be  present  during  highly  personal, 
informal  meetings  between  a  first-line  supervisor  and  an 
en^loyee  are  apt  to  be  routine,  held  at  the  desks  or  work 
stations  of  the  employees,  and  of  brief  duration.  In 
short,  a  large  proportion  of  the  discussions  between  a 
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first-line  supervisor  and  employees  under  his  supervision 
are  going  to  be  "informal.”  In  making  the  distinction 
between  discussions  held  by  "merely  a  first-line 
supervisor"  and  officials  higher  in  the  management 
hierarchy,  the  Authority  is  perhaps  sending  a  signal  to 
the  agents  of  the  General  Counsel  to  take  an  especially 
critical  look  at  alleged  formal  discussions  held  solely 
by  first-line  supervisors. 

The  second  factor,  whether  more  than  one  management 
representative  attended,  seems  an  obvious  test  of 
formality.  /See,  in  this  connection,  the  IRS .  Fresno 
Service  Center  case,  7  FLRA  No.  54,  S/C  #24,  where  an  EEO 
precomplaint  meeting  called  and  chaired  by  a  supervisor 
and  attended  by  an  EEO  Officer  and  an  EEO  Counselor  was 
found  to  be  a  formal  discussion. )  FLRA  also  may  have 
mentioned  this  factor  because  section  7114(a)(2)(A) 
itself  defines  a  formal  discussion,  in  part,  in  terms  of 
"one  or  more  representatives  of  the  agency.” 

The  third  factor,  involving  the  location  of  the 
discussion,  is  somewhat  elaborated  on  by  the  Authority 
in  its  parenthetical  remarks.  The  implication  seems  to 
be  that  discussions  held  away  from  the  employee's  desk 
or  work  station  are  more  likely  to  be  formal  than 
discussions  held  at  the  employee's  desk.  fSee  SSA.  San 
Francisco.  9  FLRA  No.  9,  where  FLRA  held  that  unscheduled 
and  brief  meetings  held  by  the  branch  manager  at  the 
desks  of  individual  employees  were  not  formal 
discussions.  Contrast  this  case  with  IRS.  Fresno,  where 
the  precomplaint  meeting  was  held  in  an  office  away  from 
the  employee's  normal  work  station.) 

The  significance  of  the  duration  factor  is  perhaps 
captured  by  ALJ  Heifitz's  remark  in  the  nonprecedential 
AAFES  case  mentioned  above:  i.e.,  the  meeting  has  to  be 
of  sufficient  duration  to  allow  for  a  discussion  of  the 
condition  of  en^loyment .  (The  briefness  of  the 
conversations  held  by  the  branch  manager  in  the  SSA.  San 
Francisco  case  is  one  of  the  factors  cited  in  supporting 
the  conclusion  that  the  meetings  were  not  foinnal 
discussions. ) 

The  fifth  factor,  how  the  meetings  were  called,  also 
is  elaborated  on  by  the  Authority  in  its  parenthetical 
comments.  Presumably,  written  notice  of  a  meeting  tends 
to  indicate  "formality."  (In  EPA.  8  FLRA  No.  98,  the  ALJ 
found  that  a  discussion  that  was  not  prearranged  but 
based  on  a  spur-of-the-moment  request  by  the  branch  chief 
that  her  secretary  enter  her  office  to  sign  a  written 
assurance  concerning  the  employee's  acceptance  of  a 
permanent  job  at  another  agency  was  not  a  formal 
discussion. ) 
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The  "agenda"  factor  is  illustrated  by  the 
Authority's  decision  in  the  hew.  Atlanta  case,  5  FLRA  No. 

58,  where  it  held  that  new  employee  orientation  sessions 
were  formal  discussions  because,  among  other  things,  an 
agenda  had  been  established  by  manageront  to  discuss  a 
number  of  matters  involving  general  conditions  of 
employment . 

The  HBW.  Atlanta  case  also  illustrates  the 
"mandatory  attendance"  factor — the  seventh  listed  by  the 
Authority.  That  case  should  be  contrasted  with  the  IRS. 
Brookhaven  Service  Center  case,  9  FLRA  No.  132,  where  the 
Author  ^  ty  held  that  noncoercive  interviews  of  unit 
e]ig>loyees  in  preparation  for  third-party  proceedings  do 
not  constitute  formal  discussions  provided  that  certain 
precautions,  such  as  obtaining  the  employee's 
participation  on  a  voluntary  basis,  are  taken. 

The  eighth  and  final  factor,  whether  a  record  or 
notes  of  the  meeting  were  kept,  is  a  rather  obvious 
indicator  of  formality.  But  there  are  exceptions.  For 
example,  the  management  representative  conducting  a 
Brookhaven  pre-hearing  interview  almost  certainly  will 
take  notes.  However,  the  note-tedcing  indicator  of 
formality  is  nullified  by,  anusng  other  things,  the  fact 
that  en^loyee  participation  is  voluntary — an  indicator, 
as  suggested  above,  that  a  meeting  is  not  a  formal 
discussion. 

Although  the  Authority's  checklist  of  factors  to 
consider  should  be  of  some  help  in  determining  whether 
a  meeting  is  "formal,"  it  is  hardly  a  formula.  There  is 
no  suggestion  that  a  certain  number  of  the  criteria  must 
be  satisfied  before  a  meeting  can  be  regarded  as  "formal” 

Nor  is  there  any  indication  as  to  the  relative  importance 
of  each  criterion. 

Note:  For  a  good  discussion  on  formal  discussion  and 
Brookhaven  Warnings,  see  Veterans  Administration  and  AFGE.  41 
FLRA  1370  (1991). 

o.  Investigatory  Examinations. 

Section  7114(a)(2)(B)  gives  the  exclusive  representative  a 
right  to  be  present  at  "any  examination  of  an  employee  in  the  unit 
by  a  representative  of  the  agency  in  connection  with  an 
investigation  if: 

(i)  the  employee  reasoneJsly  believes  that  the  examination  may 

result  in  disciplinary  action  against  the  employee;  and 

(ii)  the  employee  requests  representation. 


3-117 


This  right  is  generally  called  the  "Weingarten  Right,"  that  being 
the  case  which  gave  the  right  to  ea^loyees  in  the  private  sector. 
See  NLRB  v.  Weincarten.  420  U.S.  251  (1975). 


Understanding  key  terms  is  important.  To  qualify  as  an 
investigatory  examination,  the  meeting  must  involve  questioning  of 
an  ea^ployee  as  part  of  a  searching  inquiry  to  ascertain  facts. 
"Agency  representative"  includes  supervisors,  management  officials, 
personnel  specialists,  internal  agency  auditors,  and  inspectors 
general.  The  term  is  broadly  defined  and  applied.  Defense 
Logistics  Acencv.  28  FLRA  1145  (1987).  The  term  "examination"  is 
also  broadly  construed.  It  need  not  be  confrontational.  A  request 
to  provide  a  written  statement  regarding  an  incident  has  been  found 
to  be  an  examination.  INS.  Del  Rio.  Texas  and  MAGE  Local  2366.  46 
FLRA  No.  31  (1992) . 

The  right  of  the  union  to  be  present  is  triggered  only  by  the 
eiq>loyee's  request.  If  the  employee  does  not  request 
representation,  management  may  hold  the  meeting  without  union 
notification.  Management  is  not  required  to  notify  the  employee 
of  this  right  at  the  meeting.  Management's  obligation  to  notify 
the  employee  consists  of  an  annual  notification  to  all  employees. 
S  7114(a)(3).  If  union  representation  is  requested,  management  has 
three  alternatives:  allow  a  representative  to  attend;  end  the 
interview;  or  give  the  employee  the  option  (in  a  non-threatening 
manner)  of  either  2tnswering  the  questions  without  the 
representative  or  having  no  interview.  Bureau  of  Prisons. 
Leavenworth.  46  FLRA  No.  72  (1992). 

In  Naw  Public  Works  Center.  4  FLRA  217  (1980),  the  Authority 
held  that  a  union  proposal  giving  employees  the  right  to  remain 
silent  during  discussions  with  supervisors  which  might  lead  to 
disciplinary  action,  was  bargainable.  The  Ninth  Circuit  Court  of 
J^peals  refused  to  enforce  this  miling.  While  recognizing  the 
requirement  for  intact  bcurgaining,  the  court  believed  this  union 
proposal  would  severely  erode,  if  not  destroy,  management's 
nonnegotiable  authority  to  discipline  under  the  statute.  IBEW. 
Local  1186  V.  Naw  Public  Works  Center.  Pearl  Harbor.  678  F.2d  97 
(9th  Cir.  1982) . 

Agency  negotiators  should  generally  avoid  giving  greater 
rights  in  the  form  of  warnings  prior  to  interviews  than  those 
required  by  the  CSRA.  Mi cue 1  v.  Department  of  the  Army.  727  F.2d 
1081  (Fed.  Cir.  1984),  involved  the  appeal  of  an  MSPB  decision  that 
upheld  the  discharge  of  an  employee  for  theft.  One  of  three  bases 
cited  by  the  court  for  overturning  the  discharge,  was  the  agency's 
failure  to  provide  the  employee  with  all  the  warnings  required  by 
the  collective  bargaining  agreement. 

The  remedy  for  violation  of  the  Weingarten  rights  is  the  revocation 
of  any  disciplinary  action  that  flow  from  the  examination.  In  Pent 
of  Naw  V.  FBMTC.  32  FLRA  222  (1988),  the  Authority  ruled  that  if 
disciplinary  action  is  taken  against  an  employee  for  engaging  in 
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protected  activity  a  make  whole  remedy  is  appropriate.  However, 
a  make  whole  remedy  will  not  be  ordered  where  the  disciplinary 
action  taken  relates  solely  to  an  en^loyee's  misconduct  independent 
of  the  examination  itself.  See  also  DOJ.  Bureau  of  Prisons.  35 
FLRA  431  (1990),  rev*d  on  other  grounds,  DOJ  v.  FLRA.  939  F.2d  1170 
(5th  Cir.  1991). 

3.5  J^proval  of  the  Collective  Bargaining  hgreoient. 

Upon  completion  of  negotiations,  both  parties  will  sign  the 
agreement  and  it  will  be  forwarded  to  higher  headquarters  for 
review.  Section  7114(c)  provides: 

(c)(1)  An  agreement  between  any  agency  and  an 
exclusive  representative  shall  be  subject  to  approval  by 
the  head  of  the  agency. 

(2)  The  head  of  the  agency  shall  approve  the 
agreement  within  30  days  from  the  date  the  agreement  is 
executed  if  the  agreement  is  in  accordance  with  the 
provisions  of  this  chapter  and  any  other  applicable,  law, 
rule  or  regulation  (unless  the  agency  has  granted  an 
exception  to  the  provision ) . 

(3)  If  the  head  of  the  agency  does  not  approve  or 
disapprove  the  agreement  within  the  30-day  period,  the 
agreement  shall  take  effect  and  shall  be  binding  on  the 
agency  and  the  exclusive  representation  subject  to  the 
provisions  of  this  chapter  and  any  other  applicadsle  law, 
rule,  or  regulation. 

The  purpose  of  the  statutory  provision  is  to  ensure  the 
effective  time  of  the  new  contract  is  not  held  in  abeyance  pending 
higher  headquarters'  approval.  The  review  of  the  contract  could 
continue  indefinitely  so  that  without  this  statutory  provision, 
implementation  of  the  contract  could  be  unreasonably  delayed.  With 
it,  the  contract  becomes  effective  on  the  31st  day  after  execution 
regardless  of  the  promptness  of  the  higher  headquarters'  review  of 
the  CBA. 

Caul  the  head  of  the  agency  disapprove  any  and  all  provisions 
of  the  contract  and  force  the  parties  to  return  to  the  bargaining 
tad)le  to  renegotiate  the  discovered  clauses?  The  answer  is  "no." 
Once  the  contract  is  signed  at  the  installation,  all  provisions, 
with  the  exception  discussed  below,  become  effective  upon  the 
agency  head's  approval  or  on  the  31st  day  after  execution, 
whichever  is  sooner. 

However,  if  a  contract  clause  is  contrary  to  statute  (to 
include  the  management  rights  section  or  any  other  section  of  the 
CSRA) ,  rule  or  government-wide  regulation,  the  clause  is  void.  The 
remainder  of  the  contract  will  go  into  effect  and  those  clauses 
will  be  renegotiated  or  deleted. 

The  following  case  illustrates  this  point: 
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MIkTIOiakL  FBDBBATIOH  OF  FEDESlkL  EMPLOYEES,  LOCAL  186  2 

and 

lEDIAE  EEALTH  SERVICE,  PHOEHIZ,  ARIZONA 
3  FLRA  181  <1980) 


DECISION  ON  NEGOTIABILITY  APPEAL 

The  basic  facta,  as  set  forth  in  the  record,  are 
that  the  local  parties  executed  a  negotiated  agreement 
on  July  17,  1979,  and  submitted  it  to  the  agency  for 
review  and  approval  in  accordance  with  section  7114(c) 
of  the  Statute;  and  that  by  letter  of  October  4,  1979, 
the  agency  notified  the  union  that  it  has  disapproved  a 
number  of  provisions  of  that  agreement  as  being 
inconsistent  with  appliceJble  law,  rule  or  regulation. 
Thus,  the  agreement  was  executed  by  the  local  parties  on 
July  17,  1979,  and  the  agency's  disapproval  was  served 
on  the  union  by  mail  on  October  4,  1979,  or  at  least  79 
days  after  the  agreement  was  executed. 

Thus,  under  section  7114(c)(3)  of  the  Statute,  an 
agreement  which  has  not  been  approved  or  disapproved  by 
the  agency  involved  within  30  days  after  its  execution 
becomes  effective  and  binding  on  the  parties  on  the  31st 
day,  without  the  approval  of  the  agency,  subject  only  to 
the  requirements  of  the  Statute  and  any  other  applicable 
law,  rule  or  regulation. 

In  this  case,  as  previously  indicated,  the  parties 
negotiated  agreement  was  executed  on  July  17,  1979,  and 
submitted  for  agency  review  and  approval.  However,  the 
agency's  disapproval  was  not  served  on  the  union  until 
October  4,  1979,  or  at  least  79  days  after  the  agreement 
was  executed  and  submitted  for  approval.  Therefore, 
under  section  7114(c)(3)  of  the  Statute,  the  parties' 
agreement  went  into  effect  no  latter  than  August  17, 
1979,  and  is  binding  on  the  parties,  subject  only  to  the 
requirements  of  the  Statute  and  any  other  appliceible  law, 
rule  or  regulation. 

Consequently,  since  the  entire  agreement,  as 
negotiated  and  executed  by  the  parties,  became  effective 
no  later  than  August  17,  1979,  the  agency's  subsequent 
disapproval  raises  no  dispute  concerning  the  terms  of 
such  agreement  which  is  cognized>le  under  section  7117  of 
the  Statute. 

Our  conclusion  that  the  propriety  of  the  agency's 
disapproval  of  a  number  of  the  agreement  provisions  is 
not  cogniz2d>le  in  the  present  proceeding  does  not,  of 
course,  mean  that  any  provisions  in  the  agreement  which 
are  contreury  to  the  Statute  or  any  other  applicable  law, 
rule  or  regulation,  are  hereby  enf orceed>le .  Rather,  a 
question  as  to  the  validity  of  such  provisions  may  be 
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raised  in  other  appropriate  proceedings  ( such  as 
grievance  arbitration  emd  unfair  labor  proceedings)  and, 
if  the  agreement  provisions  are  there  found  to  be 
violative  of  the  Statute  or  any  other  applicable  law, 
rule,  or  regulation,  they  would  not  be  enforceeUsle  but 
%rould  be  deemed  void  and  unenf orceetble . 


Higher  headquarters  power  to  review  collective 
bargaining  agreements  for  compliance  with  law  and 
appropriate  level  regulations  extends  to  contract 
provisions  imposed  by  the  Federal  Service  In^asses  Panel, 
Interpretation  and  Guidance,  15  FLRA  564  (1984). 

See  also.  Pacific  Missile  Test  Center.  Point  Mucu. 
California.  8  FLRA  389  (1982). 
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4-1.  Zatxodttotion. 

During  the  course  of  negotiating  a  collective  bargaining 
agreement,  certain  union  proposals  may  be  unacceptable  to 
managenmnt,  so  management  will  refuse  to  agree  to  the  proposals. 
If  the  union  feels  strongly  eUsout  the  proposals,  it  will  pursue 
them  further.  In  the  private  sector,  the  strike  serves  as  an 
incentive  for  the  resolution  of  negotiation  in^asses.  Because 
strikes  are  illegal  in  the  federal  sector  (5  U.S.C.  S  7311),  there 
must  be  some  other  means  of  is^asse  resolution  if  collective 
bargaining  is  to  be  meaningful.  The  Federal  Mediation  and 
Conciliation  Service  and  Federal  Service  Impasses  Panel  serve  as 
this  means.  Iii^>asse  resolution  in  general  is  merely  an  extension 
of  the  collective  bargaining  process. 

CSRA  S  7119  authorizes  the  use  of  the  Federal  Service  In^asses 
Panel  (hereinafter  referred  to  as  the  Panel)  and  the  Federal 
Mediation  and  Conciliation  Service  (hereinafter  referred  to  as  the 
FMCS).  Both  existed  under  the  Executive  Order,  the  latter 
operating  through  regional  offices  located  throughout  the  country. 


4-2.  The  Federal  Mediation  and  Conciliation  Service. 

The  FMCS  is  an  independent  agency  of  the  federal  government 
created  by  Congress  with  a  Director  appointed  by  the  President. 
Federal  mediators,  known  as  commissioners,  are  stationed  throughout 
the  country. 

FMCS  rules  require  that  parties  to  a  led>or  agreement  file  a 
dispute  notice  if  they  do  not  agree  to  a  new  collective  bargaining 
agreement  at  least  30  days  in  advance  of  a  contract  termination  or 
reopening  date.  The  notice  must  be  filed  with  the  FMCS  and  the 
appropriate  state  or  local  mediation  agency.  The  notice  alerts 
FMCS  to  possible  bargaining  problems.  If  an  impasses  evolves, 
either  party  may  request  the  services  of  the  FMCS. 

While  methods  and  circumstances  vary,  the  mediator  will 
generally  confer  first  with  one  of  the  parties  involved  and  then 
with  the  other  to  get  their  versions  of  the  pending  difficulties. 
Then  he  will  usually  call  joint  conferences  with  the  employer  and 
the  union  representative  to  try  to  get  them  to  agree.  If  this 
fails  to  resolve  the  impasse,  either  or  both  parties,  or  the  FMCS 
on  its  own,  may  request  the  Panel  to  become  involved  by  considering 
the  issue  itself  or  approving  the  use  of  binding  arbitration. 


4-1 


4-3.  F«d«r«l  S«rvie«  ImpaasM  Fanal. 

The  Panel  consists  of  a  chairman  and  at  least  six  members,  all 
of  whom  serve  part-time  to  the  extent  dictated  by  caseload.  The 
Panel  meets  monthly  in  Washington,  D.C.  with  three  members 
constituting  a  forum.  The  Chairman  is  responsible  for  overall 
leadership  and  direction  of  its  operations.  An  Executive 
Secretary,  assisted  by  a  professional  staff  of  several  associates, 
is  responsible  for  the  day  to  day  administration  of  the  Panel's 
responsibilities . 

The  Panel  has  atten^ted  to  avoid  actions  which  might  inhibit 
the  growth  of  the  bargaining  process  by  constantly  seeking  to 
prevent  its  service  from  being  used  as  a  substitute  for  the 
parties'  own  efforts.  With  this  in  mind,  an  impasse  has  been 
defined  as  that  point  at  which  the  parties  etre  unable  to  reach  full 
agreement,  notwithstanding  their  having  made  earnest  efforts  to 
reach  agreement  by  direct  negotiations  and  by  the  use  of  mediation 
or  other  voluntary  arrangements  for  settlement.  5  C.F.R.  S 
2470.2(e).  The  Panel  will  not  take  jurisdiction  of  a  suit  until 
these  requirements  have  been  met. 

The  Panel's  involvement  is  a  two-tiered  system.  It  will  first 
atten^t  to  mediate  the  impasse,  just  as  the  FMCS  does.  As  the 
Panel  can  impose  a  settlement,  the  parties  are  often  willing  to 
settle  at  this  stage.  The  second  stage  is  the  imposition  of  a 
settlement. 

Request  for  Panel  consideration  of  a  negotiation  impasse  must 
include  information  about  the  issues  at  is^asse  and  the  extent  of 
negotiation  and  mediation  efforts.  An  investigator  will  be 
appointed,  and  a  preliminary  investigation  of  the  request  will  be 
made,  to  include  consultation  with  the  national  office  of  FMCS 
whose  evaluation  of  mediation  efforts  is  a  critical  element  in  the 
Panel's  determination  whether  it  will  take  jurisdiction.  The  Panel 
may  decline  to  assert  jurisdiction  if  it  finds  that  no  in^asse 
exists  or  for  other  good  reason. 

If  it  has  determined,  however,  that  voluntary  efforts  have 
been  exhausted,  the  Panol  normally  recommends  procedures  for  the 
resolution  of  the  impasse  or  assists  the  parties  in  resolving  the 
isqpasse  through  whatever  methods  it  considers  appropriate.  If  a 
hearing  to  ascertain  the  posii ions  of  the  parties  is  deemed 
necessary,  it  is  conducted  by  a  designee  of  the  Panel  who  may  also 
conduct  a  prehearing  conference  to  inform  the  parties  ed>out  the 
hearing,  obtain  stipulations  of  fact,  clarify  the  issues  to  be 
heard,  2md  discuss  other  relevant  matters.  Basically  a  formal,  but 
nonadversary  proceeding,  the  hearing  gives  the  parties  an 
opportunity  to  present  evidence  relating  to  the  impasse  through  the 
testimony  of  witnesses  and  the  introduction  of  exhibits.  An 
official  transcript  is  made  of  the  proceeding. 

It  is  the  duty  of  the  factfinder  to  develop  a  complete  record 
upon  which  he  will  base  his  report  to  the  Panel.  The  report 
includes  findings  of  fact  on  such  matters  as  the  history  of  the 
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current  negotiations,  the  unresolved  issues  and  negotiation  efforts 
with  respect  to  them,  justification  for  the  proposals  made  on  the 
impasse  issues,  and  prevailing  practices  in  compar«d>le  public 
sector  bargaining  units.  These  post hearing  reports  of  the 
factfinder  or  other  designee  of  the  Panel  may  contain  the 
factfinder's  recoonnendations  for  settlement,  if  authorized  by  the 
Panel.  Absent  such  authorization,  the  report  goes  directly  to  the 
Panel  which  has  the  authority  to  take  whatever  action  it  considers 
appropriate  at  that  point  of  its  procedures.  The  Panel  will 
normally  take  one  of  three  actions :  ( 1 )  require  both  parties  to 
submit  written  submissions  stating  their  positions  and  rebuttals, 
(2)  will  require  both  parties  to  submit  a  final  offer  and  the  Panel 
will  pick  one  of  them,  or  (3)  will  approve  a  request  to  have  the 
matter  arbitrated.  With  the  former  two  alternatives,  the  Panel 
will  give  the  parties  its  "recommendation." 

The  parties  have  30  days  to  accept  the  recommendations  of  the 
Panel  or  its  designee,  or  otherwise  reach  a  settlement,  or  notify 
the  Panel  why  the  dispute  remains  unresolved.  If  there  is  no 
settlement  at  this  stage  despite  the  Panel's  efforts,  it  can  take 
whatever  action  it  considers  appropriate,  such  as  is^osing  the 
previously  issued  recommendations  or  ordering  binding  arbitration. 
The  regulations  underline  the  fact  that  such  "final  action"  is 
binding  upon  the  parties.  Failure  to  cooqply  at  this  stage  may 
result  in  an  unfair  l2d>or  practice  (5  U.S.C.  S  7116). 

In  those  cases  when  the  parties  request  approval  of  outside 
binding  arbitration,  the  parties  must  furnish  information  about  the 
bargaining  history,  issues  to  be  submitted  to  the  arbitrator, 
negotiability  of  the  proposals,  and  details  of  the  eurbitration 
procedure  to  be  used.  After  consideration  of  such  data,  the  Panel 
will  either  approve  or  disapprove  the  request. 


4-4.  Decisions  of  the  Impasses  Panel. 

Panel  decisions  were  published  under  the  Executive  Order  and 
are  presently  published  under  Title  VII.  As  each  case  before  the 
Pemel  generally  turns  on  its  own  unique  factual  situation  and  is 
not  considered  precedent  for  subsequent  cases,  it  would  not  be 
useful  to  include  a  multitude  of  Panel  cases  in  this  chapter.  The 
following  case  is  included  merely  to  offer  an  illustrative  exeunple 
of  the  types  of  factors  which  the  Panel  considers  in  reaching  its 
recommendations  and  demonstrates  the  procedures  involved. 
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DBPABTMEHT  OF  HOUSIMO  AMD 
UBBAH  DBVBLOPIfElIT 
ATLAHTA,  QBOBOIA 

and 

LOCAL  1S68,  AKBBZCAH  FBDERATZOH 
OF  GOVEBHMBar  BKFLOyBBS,  AFL-CZO 

CMO  Bo.  85  F8IF  14  (1985) 

REPORT  AND  RECOMMENDATIONS 

Local  1568,  Americem  Federation  of  Government 
Eo^loyees,  AFL-CIO  (Union)  filed  a  request  for  assistance 
with  the  Federal  Service  Impasses  Panel  (Panel)  to 
consider  a  negotiation  impasse  between  it  and  the 
Department  of  Housing  and  Urban  Development,  Atlanta, 
Georgia  (HUD  or  Employer). 

The  Peuiel  determined  that  the  ioqpasse  should  be 
resolved  pursuant  to  written  submissions  from  the  parties 
with  the  Panel  to  take  whatever  action  it  deemed 
appropriate  to  resolve  the  impasse.  Written  submissions 
were  made  pursuant  to  these  procedures  and  the  Panel  has 
considered  the  entire  record. 

BACKGROUND 

The  dispute  arose  in  the  context  of  impact  and 
ioqplementation  bargaining  over  the  consolidation  of  HUD '  s 
Regional  and  Area  Offices  in  Atlanta.  Approximately  300 
beu:gaining-unit  employees  have  been  affected  by  the 
relocation  of  offices  from  4  floors  onto  2  floors  which 
began  during  September  1984. 

THE  ISSUES  AT  IMPASSE 

The  parties  are  in  dispute  over  (1)  accomodations 
for  the  Union's  principal  office  representative  and  (2) 
smoking  policy. 

1.  Accomodations  for  the  Union's  Principal  Office 
Representative . 

a.  The  Union's  Position. 

The  Union  proposes  that  it  be  provided  with  office 
space  of  at  least  150  square  feet,  enclosed  by  ceiling- 
high  partitions,  situated  near  a  window.  It  also  asks 
for  a  credenza  and  chair  in  addition  to  the  current 
furniture.  While  it  would  be  easily  accessible  to 
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bargaining~unit  eiiq>loyees,  the  office  would  also  have 
adequate  privacy. 

Prior  to  the  move,  the  Union  contends,  its  office 
had  117  sgueure  feet  of  space  and  was  located  next  to  a 
window.  Although  now  placed  by  a  window,  there  is  not 
guarantee  that  the  office  will  continue  to  be  at  this 
location.  Because  of  narrow  walkways  and  furniture 
protruding  into  the  aisles,  the  current  space  is 
inaccessible  to  the  hamdicapped  and  other  employees  can 
see  over  the  5-foot  high  acoustic  screens  that  surround 
the  office.  Additionally,  those  in  adjacent  work  areas 
make  noise  which  is  distracting  to  Union  officials. 
Ceiling-high  partitions  are  needed  in  order  to  guarantee 
adequate  privacy  for  the  Union  to  conduct  its 
representational  activities . 

b.  The  Employer's  Position. 

Under  the  Employer's  proposal,  the  office  would  be 
located  near  2m  entrance  to  the  work  eurea  so  as  to 
provide  easy  access  to  eiiq>loyees.  It  would  have  no  more 
than  100  squeure  feet  of  floor  space  and  would  continue 
to  be  enclosed  by  5-foot  high  area  dividers.  The  same 
furniture  plus  another  chair  would  be  provided. 

The  Employer  asserts  that  prior  to  the  move,  the 
Union  had  75  square  feet  of  office  and  another  17  square 
feet  of  usable  space  on  top  of  the  air  vents  near  a 
window.  It  now  offers  a  somewhat  larger  area  which  is 
of  reasonable  size,  especially  in  light  of  the  fact  that 
employees  experienced  a  substantial  reduction  in  space 
when  17,000  square  feet  were  reallocated.  Additionally, 
there  is  no  reason  to  provide  the  Union  with  ceiling- 
high  partitions  which  the  En^loyer  characterizes  as 
walls.  This  would  give  the  Union  a  private  office  that 
it  did  not  have  prior  to  the  move.  Should  it  need  to 
conduct  a  private  meeting,  the  Union  has  access  to 
conference  rooms  pursuant  to  the  parties'  collective¬ 
bargaining  agreement. 

2.  Smoking  Policy. 

a.  The  Union's  Position. 

Since  many  employees  now  work  in  open  areas  instead 
of  enclosed  ones,  more  consideration  must  be  given  to  the 
problems  by  smoking.  The  Unions  proposes,  therefore, 
that  smoking  be  penaitted  in  common-use  areas  until 
bargaining-unit  employees  express  concern  over  health 
problems  due  to  smoke.  Additionally,  the  Union  would  be 
provided  with  a  list  of  areas  designated  as  common-use 
and  nonsmoking.  This  list,  which  the  Union  contends 
would  consist  of  data  normally  maintained  by  the 
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Ba^loyer,  would  clearly  set  forth  those  areas  where 
SDolcing  could  be  prohibited. 

b.  The  Employer *s  Position. 

Under  the  Bs^loyer's  proposal,  an  employee  could 
post  a  no-smoking  sign  while  working  in  a  common-use 
area.  Since  an  en^loyee  would  have  responsibility  for 
posting  such  a  sign,  it  would  mean  that  individuals  could 
smoke  if  no  one  objected.  The  Employer  would  not  provide 
a  list  of  areas  designated  as  common-use  and  nonsmoking. 
Not  only  does  it  not  normally  maintain  such  a  list,  but 
also  it  would  be  burdensome  to  keep  one. 

DISCUSSION 

With  respect  to  the  first  issue,  the  parties  are 
looking  to  the  Panel  to  determine  the  type  of 
accommodations  to  be  provided  to  the  Union's 
representative.  Based  upon  our  consideration  of  the 
record  before  us,  we  conclude  that  the  Employer's 
proposal  provides  a  reasonable  basis  for  settlement, 
especially  in  view  of  the  fact  that  there  has  been  a 
reallocation  of  a  substantial  amount  of  space.  As  the 
representative's  office  would  be  easily  accessible  under 
the  En^loyer's  proposal,  services  should  be  readily 
available  to  bargaining-unit  employees.  Since  it  is 
possible  to  see  over  the  5-foot  high  dividers,  however, 
enqployees  may  be  reluctant  to  seek  the  assistance  of  the 
Union  and  its  activities  could  otherwise  be  hindered  by 
such  lack  of  privacy.  Accordingly,  we  amend  the  proposal 
to  include  ceiling-high  mov€d>le  dividers.  This  should 
ensure  the  Union  adequate  privacy  as  well  as  reduce  noise 
levels  in  the  office. 

With  respect  to  the  smoking  policy,  neither  party's 
proposal  is  appropriate  for  resolution  of  the  dispute. 
The  Union's  proposal  is  ambiguous  and  could  generate 
grievances.  That  is,  it  is  unclear  as  to  what 
constitutes  "concern"  about  a  health  problem,  the  effect 
of  the  expression  of  such  concern,  and  whether  smoking 
would  be  allowed  again  after  such  concern  was  displayed. 
The  Employer's  proposal  is  not  acceptedble  because  it  may 
result  in  the  prohibition  of  smoking  in  just  part  of  a 
common-use  area.  Neither  of  the  proposals  clearly  comes 
to  grips  with  health  hazards  associated  with  cigar,  pipe, 
and  cigarette  smoke.  To  provide  adequate  protection  for 
nonsmoking  employees,  therefore,  especially  those  working 
in  open  areas,  the  Employer  should  prohibit  smoking  by 
en^loyees  except  in  a  few,  appropriately  designated 
locations  where  they  may  smoke  while  on  breaks.  This 
would  ensure  that  nonsmoking  employees  are  protected  in 
the  workplace  from  the  dangers  associated  with  passive 
smoking,  while  affording  those  employees  who  choose  to 
smoke  the  opportunity  to  do  so  somewhere  on  the  premises. 
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RECOMMENDATIONS 

We  make  the  following  recommendations  for 
settlement . 

1.  Accomodations  for  the  Principal  Office 
Representative. 

The  parties  shall  adopt  the  Employer's  proposal  as 
amended  to  provide  for  movable,  ceiling-high  area 
dividers . 

2.  Smoking  Policy. 

The  parties  shall  adopt  the  following  wording: 

Eo^loyees  shall  work,  to  the  maximum  extent 
feasible,  in  a  smoke-free  environment.  Separate  areas 
will  be  designated  in  which  employees  will  be  permitted 
to  smoke  on  their  breaks. 

By  direction  of  the  Panel. 


MOTE  It  As  the  preceding  case  indicates,  the  Panel  first 
recommends  a  resolution  to  the  parties.  Usually,  the  parties 
either  adopt  that  recommendation  or  resolve  the  impasse  in  some 
other  way.  However,  the  Panel  has  occasionally  ordered  the  parties 
to  write  prescribed  terms  into  their  next  agreement.  See,  e.a.. 

AggB _ (National _ Border _ Patrol  Council)  v.  Immigration  & 

Naturalization  Service.  73  FSIP  14  (March  19,  1975);  American 
Federation  of  Government  Brnnloyeeg  Local  2151  V.  General  Services 
Administration  Region  III  (Washington).  73  FSIP  18  (July  11,  1974). 

NOTE  2:  The  Panel's  rules  and  regulations  can  be  found  at  5  C.F.R. 
S  2470.  These  should  be  consulted  to  ascertain  the  specific 
procedures  to  be  used  when  the  Panel's  services  are  needed. 

NOTE  3:  There  is  no  statutory  provision  permitting  direct  review 
of  an  in^osed  adverse  Peuiel  decision.  larties  have,  therefore, 
occasionally  refused  to  cooperate  with  an  FSIP  order,  thereby 
voluntarily  submitting  themselves  to  a  ULP  proceeding.  This  lays 
the  groundwork  for  review  by  the  Authority  and  possibly  the  courts. 
Council  of  Prison  Locals  v.  Brewer.  735  F.2d  1497  (D.C.  Cir.  1984); 
Florida  National  Guard  and  National  Association  of  Government 
Employees .  9  FLRA  347  (1982). 


MOTE  4:  FSIP  may  use  a  variety  of  methods  to  resolve  an  impasse, 
but  it  cannot  resolve  the  underlying  obligat.' on  to  bargain.  NTEU. 
11  FLRA  626  (1953).  The  panel  can  resolve  ao  impasse  relating  to 
a  proposal  concerning  a  duty  to  bargain  if  it  applies  to  existing 
(Authority)  case  law.  Canswell  AF  Base  v.  AFGE.  31  FLRA  620 
(1988) . 


■0TB  5:  The  FLRA  has  finally  resolved  when  Agency  Head  review  is 
alloweUsle  under  S  7114(c)  of  interest  arbitration  awards.  The 
Authority  ruled  in  Patent  and  Professional  Association  and 
Department  of  Commerce.  41  FLRA  795  (1991),  that  impasses  resolved 
under  S  7119(b)(1)  are  subject  to  Agency  Head  review  under  S 
7114(c).  Impasses  resolved  under  S  7119(b)(2)  are  not  subject  to 
Agency  Head  review  under  S  7114(c),  but  are  reviewable  under  S 
7122. 


DKPJkZB  IJkBOB  PBBCTICES 


S-1.  Proe«dur«S  (C8BA  |  7116|  5  C.F.B.  f  2423). 

An  unfair  l2dx>r  practice  is  a  neans  by  which  either 
aajiageaent,  a  l2dx>r  organization,  or  an  employee  can  effect 
coapliauice  with  the  CSRA,  and  is  a  means  to  obtain  a  remedy  against 
a  violator  of  the  statute.  If  one  party  acts  in  a  manner 
inconsistent  with  the  statute,  the  other  party  may  file  an  unfair 
ledx>r  practice  charge  with  the  Regional  Director,  who  will 
investigate  and  file  a  complaint  if  the  allegation  has  substance. 
The  General  Counsel  will  prosecute  the  complaint  before  &n 
administrative  law  judge  (ALJ) .  If  the  ALJ  sustains  the  ULP,  his 
report  and  recommendation,  with  exceptions  by  the  parties,  will  be 
forwarded  to  the  Authority  who  will  issue  an  order  requiring  the 
wrongdoer  to  cease  and  desist  from  the  complained  of  acts.  It  will 
be  posted  in  the  work  area  of  the  oaployees  for  60  days.  Failure 
to  comply  with  the  order  may  result  in  Federal  court  involvement 
and  harsher  sanctions. 

Section  7116,  CSRA,  lists  the  unfair  labor  practices.  The 
statute  incorporates  the  \infair  labor  practice  provisions  of 
Executive  Order  11491,  with  a  few  additional  ones.  The  unfair 
lad>or  practice  procediires  are  located  at  Title  5,  Code  of  Federal 
Regulations  2423. 

Informal  Procedures.  The  Authority  encourages  the  parties  to 
resolve  disputes  informally.  5  C.F.R.  Part  2423.7  attempts  to 
effectuate  this  policy  by  delaying  the  investigation  of  a  ULP 
complaint  for  fifteen  days  after  filing  of  the  charge,  to  allow  the 
parties  to  attempt  to  Informally  resolve  the  complaint.  The 
Authority  also  encourages  the  parties  to  include  infonaal 
procedures  in  the  collective  bargaining  agreement. 

The  Charge.  The  charge  is  an  allegation  of  an  unfair  leUsor 
practice  filed  directly  with  the  appropriate  Authority  regional 
office  within  six  months  of  the  wrong.  The  rules  set  forth  the 
procedural  requirements  for  filing  an  ULP  charge.  The  charge  is 
an  informal  allegation,  as  opposed  to  a  complaint  which  is  akin  to 
a  formal .  legal  indictment.  Any  "person"  (an  individual,  labor 
organization  or  agency)  may  file  a  charge  against  an  activity, 
agency,  or  labor  organization. 

Unfair  led>or  practice  charges  must  be  submitted  on  forms 
supplied  by  the  regional  office.  Aside  from  the  required 
Identifying  information  (e.a. .  name,  address,  telephone  ntimber, 
etc.),  the  form  must  contain  a  clear  and  concise  statement  of  the 
facts  constituting  the  alleged  ULP,  including  the  date  and  place 
of  the  occurrence.  The  charging  party  must  submit  any  supporting 
evidence  and  documents  along  with  the  charge. 
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The  Investigation.  When  the  charge  is  received  in  the 
regional  office,  it  will  be  docketed,  assigned  a  case  number,  and 
investigated  to  the  extent  deemed  necessary  by  the  Regional 
Director.  All  involved  parties  will  have  an  opportunity  to  present 
evidence.  All  persons  are  expected  to  cooperate.  Statements  and 
information  supplied  to  the  regional  office  will  be  held  in 
confidence. 

Extent  of  Investigation.  The  regional  office  will  conduct 
some  form  of  Investigation  for  almost  every  charge  received.  It 
may  range  from  as  little  as  a  telephone  conversation  to  an 
extensive,  on-site  search  for  information.  Both  the  charging  party 
and  the  Respondent  may  recommend  that  the  regional  office  look  into 
certain  matters.  The  Regional  Director  will  have  the  final  say  in 
this  regard.  Experience  to  date  demonstrates  that  the  parties  can 
expect  an  on-site  investigation  only  if  the  Authority  has  adequate 
funds.  In  the  recent  past  these  funds  were  not  always  available. 

Role  of  the  Regional  Office.  During  the  investigative  stage, 
it  the  General  Counsel's  policy  for  the  regional  office  to  assume 
an  Impartial  fact-finder  role.  The  objective  is  to  gather  the 
facts  and  argximents  on  both  sides  of  the  issue  so  that  a  decision 
as  to  the  merits  of  the  charge  may  be  made  by  the  Regional 
Director.  Some  managers  have  expressed  displeasure  with  the 
approach  taken  by  some  investigators  from  regional  offices,  feeling 
that  the  investigators  are  biased  in  favor  of  the  charging  party. 

Regional  Director ' s  Potions .  After  the  regional  office 
receives  zmd  investigates  an  ULP  charge,  it  has  some  options  as  to 
what  to  do  with  it.  It  may  refuse  to  issue  a  complaint,  may 
request  the  charging  party  withdraw  or  to  amend  it,  or  it  may  issue 
a  complaint  and  notice  of  hearing. 

Withdrawals .  Only  the  charging  party  may  withdraw  a  charge, 
and  then  only  with  the  approval  of  the  Regional  Director.  ULP 
charges  are  matters  dealing  with  public  rights,  as  opposed  to 
private  rights,  and  the  General  Co\insel  is  responsible  for 
enforcing  these  rights.  Hence  the  requirement  for  the  Regional 
Director's  approval.  The  only  time  a  Regional  Director's  approval 
may  be  difficult  to  obtain  is  when  individual  employee's  rights  are 
involved  and  the  agreed-upon  settlement  does  not  serve  to 
adequately  remedy  violations  which  affect  employees. 

Withdrawals  arise  under  a  number  of  different  circiimstances . 
First,  the  charging  party  may  decide  to  unilaterally  withdraw  the 
charge  for  reasons  unknown.  More  often,  the  regional  office  will 
complete  its  investigation,  find  no  merit  in  the  ULP  charge,  and 
suggest  to  the  charging  party  that  it  withdraw  the  charge  or  face 
dismissal.  Finally,  management  and  the  union,  with  or  without  the 
regional  office's  assistance,  may  agree  to  a  settlement  which  is 
conditioned  upon  the  union's  withdrawal  of  the  charge. 

Dismissals .  A  dismissal  by  the  Regional  Director  is 
disposition  of  an  ULP  charge  with  prejudice  and  without  the 
concurrence  of  the  charging  party.  The  dismissal  letter  from  the 
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Regional  Director  will  state  the  reason (s)  for  the  action  and  is 
subject  to  review  on  appeal  within  25  days  to  the  General  Counsel's 
office  in  Washington,  DC.  The  decision  of  the  General  Counsel  is 
final  and  not  subject  to  further  review.  Turaeon  v.  FLRA.  677  F.2d 
937  (D.C.  cir.  1982). 

Dismissals  may  occur  for  a  nvunber  of  reasons.  If  the  regional 
office  Investigates  and  finds  no  merit,  and  the  charging  party 
refuses  to  withdraw,  the  Regional  Director  may  dismiss  the  charge. 
Dismissals  may  also  occur  for  procedural  or  jurisdictional  reasons. 
For  instance,  if  the  charge  is  untimely  filed  or  the  Regional 
Director  determines  that  the  issue  has  been  raised  under  a 
grievzmce  or  appeals  procedure  pursuant  to  Section  7116(d)  of  the 
statute,  the  charge  should  be  dismissed.  It  is  also  possible  for 
the  Respondent  end  the  Regional  Director  to  enter  into  a  settlement 
of  the  charge  without  concurrence  of  the  charging  party.  In  this 
case,  the  Regional  Director  will  dismiss  the  charge. 

Amendments  to  Charges .  The  rules  state  that  the  charging 
party  may  amend  the  charge  at  any  time  prior  to  issuance  of  a 
complaint.  Oftentimes,  the  regional  office,  upon  completion  of  its 
investigation,  will  recommend  to  the  charging  party  that  it  amend 
the  charge.  The  charge  will  then  accurately  cite  the  alleged 
incident (s)  emd  violations  so  that  any  complaint  (which  is  issued 
later)  will  not  contain  surprises  for  the  parties. 

Issuance  of  Complaints.  The  Regional  Director  will  issue  a 
complaint  if  there  appears  to  be  merit  in  the  ULP  charge  and  the 
case  remains  unsettled.  The  General  Counsel  has  also  expressed  an 
interest  in  issuing  complaints  in  those  cases  he  categorizes  as 
"elucidating,"  i.e. .  cases  which  raise  issues  under  a  statute  that 
have  not  been  tested  before  the  Authority.  The  issuance  of  a 
complaint  by  a  Regional  Director  cannot  be  appealed  by  the 
Respondent  to  the  General  Counsel  for  review.  (Refusal  to  issue 
a  complaint  may  be  appealed  to  the  General  Counsel . ) 

Answer.  The  Respondent  has  twenty  days  after  service  of  the 
complaint  to  answer  it.  He  serves  the  answer  on  the  Chief 
Administrative  Law  Judge  and  on  all  parties. 

Settlements .  If  there  is  some  substance  to  the  allegation, 
the  Regional  Director  will  exert  considerable  pressure  upon  the 
parties  to  reach  a  settlement  agreement.  Management  will  settle 
when  there  are  advantages  to  such.  For  instance,  if  it  is  clear 
an  unfair  Icibor  practice  has  been  committed,  a  settlement  will 
result  in  termination  of  the  proceedings  and  a  saving  in  the  use 
of  resources.  Often  management  will  settle  those  cases  in  which 
a  "nonadmission  of  guilt"  is  part  of  the  settlement  agreement.  ("It 
is  understood  that  this  does  not  constitute  an  admission  of  a 
violation  of  the  statute.") 

The  Hearing.  The  date,  time,  and  place  of  the  hearing  are 
contained  in  the  complaint.  Typically,  the  hearing  will  be 
conducted  at  or  near  the  activity  involved  in  the  case.  An 
administrative  law  judge  will  preside  at  the  hearing.  The  Federal 
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Rules  of  Civil  Procedure  do  not  apply  to  ULP  hearings;  rather  the 
proceedings  are  generally  governed  by  the  Administrative  Procedures 
Act  contained  in  Chapter  5  of  Title  5  of  the  U.S.  Code.  These 
rules  assure  that  the  basic  tenets  of  due  process  will  apply  to  ULP 
hearings.  The  ALJ  is  empowered  to  make  rulings  on  motions, 
objections,  and  to  otherwise  control  and  conduct  the  hearing. 
Either  party  may  call  witnesses  and  has  the  right  to  ex£uiiine  or 
cross-examine  all  witnesses.  The  General  Counsel  has  the  burden 
of  proving  the  allegations  of  the  complaint  by  a  preponderance  of 
the  evidence. 

Motions.  Motions  may  be  made  in  writing  prior  to  the  hearing, 
or  in  writing  or  orally  after  the  hearing  opens.  Responses  to 
motions  must  be  made  within  five  days  after  service  of  the  motion. 
Interlocutory  appeals  are  not  permitted  for  motion  rulings. 
Rather,  motion  rulings  are  considered  by  the  Authority  if  the  case 
is  appealed. 

ATJ  Decision  and  Exceptions.  Upon  receipt  of  briefs,  if  any, 
the  ALJ  will  prepare  his  or  her  decision  expeditiously  and  transmit 
it  to  the  FLRA  while  serving  copies  on  the  parties.  Any  party  may 
file  exceptions  to  the  Authority  decision,  in  writing,  with  the 
Authority.  The  rules  set  forth  a  25-day  time  limit  from  the  date 
of  service  of  the  ALJ  decision  in  which  to  file  exceptions. 

FLRA  Decision  and  Order.  The  rules  outline  the  Authority's 
role  in  making  the  final  ULP  decision  and  in  fashioning  a  remedy. 
If  exceptions  to  the  ALJ  decision  are  filed  with  the  Authority,  it 
will  provide  a  decision  complete  with  discussion  and  its  rationale 
for  affirming,  reversing,  or  modifying  the  ALJ's  decision.  If 
exceptions  have  not  been  filed,  the  Authority  simply  adopts  the 
ALT'S  decision  without  discussion.  In  either  case,  the  Authority 
ruling  serves  as  the  final  administrative  decision  on  the  matter. 
These  decisions  are  published  by  the  Authority  and  may  be  obtained 
from  the  Government  Printing  Office. 

The  Federal  Ledior  Relations  Authority  has  broad  remedial  power 
in  ULP  cases.  The  most  common  remedy  is  for  the  losing  party  to 
sign  a  notice  promising  not  to  engage  in  violative  conduct  in  the 
future  (Cease  and  Desist  Order) .  If  the  circumstances  of  the  case 
warrant,  the  Authority  may  award  back  pay  to  affected  employees  or 
order  the  losing  party  to  revert  to  the  status  quo  ante  by  taking 
any  other  affirmative  action  which  is  deemed  appropriate. 

Judicial  Review.  Within  60  days  of  the  date  of  the 
Authority's  decision  and  order,  any  aggrieved  party  may  initiate 
an  action  for  judicial  review  in  the  appropriate  U.S.  Circuit  Court 
of  Appeals.  Section  7123  of  the  statute  sets  forth  the 
requirements  and  procedures  for  judicial  review.  To  file  a 
petition  for  judicial  review  of  an  Authority  decision.  Federal 
agencies  must  work  through  the  appellate  division  of  the  Department 
of  Justice.  The  Justice  Department  has  the  final  say  as  to  whether 
or  not  court  action  will  be  initiated. 
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UNFAIR  LABOR  PRACTICE  PROCEDURES 
(Pre-Complaint  Procedures) 


RD  Ordered  to 
TaJce  Further 
Appropriate  Action 
Ineludlnc  Issuance 
of  Complaint 


ALJ  -Administrative  Law  Judge 
FLRA-Federal  Labor  Relations 
Authority 

GC  ^General  Counsel 
NPA  -Mo  Further  Action 
RO  -Regional  Director 
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UNFAIR  LABOR  PRACTICE  PROCEDURES 
(Post-Complaint  Procedures) 


Strikes.  There  Is  a  special  provision  in  Title  VII  governing 
enforc«aent  of  the  "no  strike**  provision  for  unions  (Federal 
employ'  '«  and  their  unions  are  not  allowed  to  engage  in  work 
slcmdo^.  3  or  strikes) .  If  the  Authority  should  find  the  exclusive 
representative  violated  Section  7116(b)(7),  CSRA,  the  following 
sanctions  say  be  taken: 

(1)  Revoke  the  exclusive  recognition  status  of  the  labor 
organization  (decertification) ,  and 

(2)  Take  any  other  appropriate  disciplinary  action. 

See  PATCO  v.  FLRA.  685  F.2d  547  (D.C.  Cir.  1982). 

TeBmorarv  Relief.  Section  7123(d),  CSRA,  sets  forth  a 
procedure  through  which  the  Authority  may  seek  temporary  relief  in 
an  unfair  lebor  practice  case.  Upon  issuance  of  an  unfair  labor 
practice  complaint,  the  Authority  may  petition  a  District  Court  for 
appropriate  temporary  relief,  to  include  a  restraining  order.  This 
is  used  in  those  cases  where  the  unfair  labor  practice  continues, 
in  spite  of  the  filing  of  a  charge  amd  issuance  of  a  complaint. 

Unfair  Labor  Practices:  Section  7116,  CSRA  defines  the  unfair 
labor  practices: 

(а)  For  the  purpose  of  this  chapter,  it 
shall  an  unfair  labor  practice  for  an 
agency — 

(1)  to  interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of  any  right 
under  this  chapter; 

(2)  to  encourage  or  discoxirage  membership  in 
amy  labor  orgamization  by  discrimination  in  connection 
with  hiring,  tenure,  promotion,  or  other  conditions  of 
employment; 

(3)  to  sponsor,  control,  or  otherwise  assist 
amy  labor  organization,  other  than  to  furnish,  upon 
request,  customary  and  routine  services  and  facilities 
if  the  services  and  facilities  are  also  furnished  on  an 
impartial  basis  to  other  labor  organizations  having 
equivalent  status; 

(4)  to  discipline  or  otherwise  discriminate 
against  an  employao  because  the  employee  has  filed  a 
coiiq>laint,  affida'/it,  or  petition,  or  has  given  any 
information  or  testimony  under  this  chapter; 

(5)  to  refuse  to  consult  or  negotiate  in  good 
faith  with  a  labor  organization  as  required  by  this 
chapter; 

(б)  to  fail  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required  by  this 
chapter; 

(7)  to  enforce  any  rule  or  regulation  (other 
than  a  rule  or  regulation  implementing  section  2302  of 
this  Title)  which  is  in  conflict  with  any  appliceble 
collective  bargaining  agreement  if  the  agreement  was  in 
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effect  before  the  date  the  rule  or  regulation  was 
prescribed;  or 

(8)  to  otherwise  fail  or  refuse  to  comply  with 
any  provision  of  this  chapter. 

(b)  For  the  purpose  of  this  chapter,  it  shall  be 
an  \infair  labor  practice  for  a  labor  organization — 

(1)  to  interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of  any  right 
imder  this  chapter; 

(2)  to  cause  or  attempt  to  cause  an  agency  to 
discriminate  against  any  employee  in  the  exercise  by  the 
employee  of  emy  right  under  this  chapter; 

(3)  to  coerce,  discipline,  fine,  or  attempt 
to  coerce  a  member  of  the  leQxsr  organization  as 
pvinishment,  reprisal,  or  for  the  purpose  of  hindering  or 
impeding  the  member's  work  performance  or  productivity 
as  an  ^ployee  or  the  discharge  of  the  member's  duties 
as  an  employee; 

(4)  to  discriminate  against  an  employee  with 
regard  to  the  terms  or  conditions  of  membership  in  the 
letbor  organization  on  the  basis  of  race,  color,  creed, 
national  origin,  sex,  age,  preferential  or 
nonpreferential  civil  service  status,  political 
affiliation,  marital  status,  or  handicapping  condition; 

(5)  to  refuse  to  consult  or  negotiate  in  good 
faith  with  an  agency  as  required  by  this  chapter; 

(6)  to  fail  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required  by  this 
chapter; 

(7)  (A)  to  call,  or  participate  in,  a  strike, 
work  stoppage,  or  slowdown,  or  picketing  of  an  agency  in 
a  labor-management  dispute  if  such  picketing  interferes 
with  an  agency's  operations,  or 

(B)  to  condone  any  activity  described  in 
subparagraph  (A)  of  this  paragraph  by  failing  to  take 
action  to  prevent  or  stop  such  activity;  or 

(8)  to  otherwise  fail  or  refuse  to  comply  with 
any  provision  of  this  chapter. 

Nothing  in  paragraph  (7)  of  this  subsection  shall  result 
in  emy  informational  picketing  which  does  not  interfere 
with  an  agency's  operations  being  considered  as  an  unfair 
laJDor  practice. 

(c)  For  the  purpose  of  this  chapter  it  shall  be  an 
unfair  ladsor  practice  for  an  exclusive  representative  to 
deny  membership  to  any  employee  in  the  appropriate  unit 
represented  by  such  exclusive  representative  except  for 
failure — 

(1)  to  meet  reaaoned}le  occupational  standards 
tuiiformly  required  for  admission,  or 

(2)  to  tender  dues  uniformly  required  as  a 
condition  of  acquiring  and  retaining  membership. 

This  subsection  does  not  preclude  any  l£d>or  organization 
from  enforcing  discipline  in  accordance  with  procedures 
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vinder  its  constitution  or  bylaws  to  the  extent  consistent 
with  the  provisions  of  this  chapter. 

(Emphasis  added) . 


Most  ULP's  have  been  filed  by  unions  against  management.  The 
remainder  of  the  chapter  discusses  the  specific  unfair  l^d>or 
practices  and  includes  illustrative  cases  of  different  types  of 
unfair  l2d)or  practices. 


5-2.  Interference  with  Employees  Rights. 

Section  7116(a)(1)  provides  it  shall  be  an  unfair  l2d3or 
practice  for  an  agency: 

to  interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of  any  right 
under  this  chapter; 


Title  VII  sets  foirth  employee  rights  in  §  7102  as  follows: 

Each  employee  shall  have  the  right  to  form,  join, 
or  assist  any  ledsor  organization,  or  to  refrain  from  any 
such  activity,  freely  emd  without  fear  of  penalty  or 
reprisal,  and  each  employee  shall  be  protected  in  the 
exercise  of  such  right.  Except  as  otherwise  provided 
\uider  this  chapter,  such  right  includes  the  right — 

(1)  to  act  for  a  ledsor  organization  in  the 
capacity  of  a  representative  and  the  right,  in  that 
capacity,  to  present  the  views  of  the  ledsor  organization 
to  heads  of  agencies  and  other  officials  of  the  executive 
bremch  of  the  Government,  the  Congress,  or  other 
appropriate  authorities,  and 

(2)  to  engage  in  collective  bargaining  with 
respect  to  conditions  of  employment  through 
representatives  chosen  by  employees  under  this  chapter. 


When  management  interferes  with,  restrains,  or  coerces  an 
employee  in  the  exercise  of  these  rights,  it  violates  §  7116(a) (1) 
of  Title  VII. 
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rOBT  BBBOO  SCHOOLS 

AMD 

H.C.  HEDESATIOM  OT  TBACHBSS 
3  FLBA  363  (1980) 


Surveillance 

The  next  Issue  is  whether  the  attendance  of  school 
principals  at  several  iinion  Informational  meetings  held 
for  the  teachers  constituted  a  violation  of  5  U.S.C.  § 
7116(a) (1) . 

During  the  first  few  months  of  1979,  Virginia  D. 
Ryan,  State  Director  of  the  North  Carolina  Federation  of 
Teachers,  AFT,  AFL-CIO,  ("AFT")  contacted  Dr.  Haywood 
Davis,  the  Superintendent  of  the  Fort  Bragg  Schools.  Her 
purpose  was  to  get  permission  to  use  school  mailboxes, 
bulletin  boards,  and  rooms  in  order  to  organize  a  new  AFT 
chapter  and  solicit  membership  among  the  teachers.^ 

On  April  19,  Davis  granted  her  request  and  told  her 
that  meetings  could  be  held  in  the  various  schools  at 
3:30  p.m.^ 

On  April  24,  1979,  Ryan  contacted  Davis  H.  Orr, 
principal  of  the  Irwin  Junior  High  School.  She  scheduled 
a  meeting  with  the  Irwin  teachers  for  May  2  and  told  Orr 
that  he  should  not  attend  union  informational  meetings. 
She  explained  the  history  and  objectives  of  AFT  to  Orr 
at  an  informal  gathering  on  April  24. 

Ryan  met  with  Superintendent  Davis  on  May  2  and 
requested  that  he  ask  the  school  principals  not  to  attend 
AFT  informational  meetings.  Davis  immediately  got  a 
legal  opinion  on  the  matter  by  telephone  and  informed  her 
that  he  could  not  prevent  their  attend2mce. 
Subsequently,  at  3:30  p.m.,  Ryan  held  the  scheduled 
meeting  at  Irwin  School  with  ed>out  12  teachers. 
Principal  Orr  and  his  assistant  were  in  attendance.  Ryan 
discussed  the  history  of  AFT  and  some  of  the  benefits, 
goals  and  objectives  of  the  organization;  she  axso 
discussed  the  rights  granted  to  employees  and  explained 
how  AFT  could  help  the  Fort  Bragg  teachers  in  this 
regard.  AFT  literature  and  membership  applications  were 
made  avalledsle  to  the  teachers  at  the  meeting.  The 
meeting  included  a  question  emd  answer  period. 

Subsequently,  Ryan  held  identical  meetings  with 
seven  to  10  teachers  at  the  McNair  Elementary  School  (May 
3),  Bowley  Elementary  School  (May  8),  and  Butner 


*  The  Fort  Bragg  Federation  of  Teachers,  Local  3976,  was  chartered 
on  July  1,  1979. 

^  Children  were  expected  to  be  off  school  grounds  by  that  time  and 
the  teachers'  "normnl"  duty  day  was  over  at  3:45  p.m.  (G.C.  Ex. 
4,  p.  32-33). 
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Eleaentary  School  (Nay  10) .  The  May  3  aeeting  was 
attended  by  Principal  Richard  N.  Ensley,  the  Nay  8 
meeting  by  Principal  Forrest  H.  Deshields,  and  the  Nay 
10  meeting  by  Principal  St2dile  H.  Leonard,  Jr.  In  each 
case  the  principal  was  sitting  in  full  view  of  all 
teachers  attending.  Deshields  attended  in  spite  of 
Ryam's  specific  request  to  him  just  before  the  May  8 
meeting  ^at  he  not  attend  and  her  warning  that  she  might 
have  to  file  a  charge  against  him  if  he  did. 

Counsel  for  the  General  Cotuisel  argues  that  the 
presence  of  the  principals  at  the  four  2dx>ve-mentioned 
informational  emd  organizational  meetings  constituted  a 
violation  of  5  U.S.C.  $  7116(a)(1)  because,  in  each  case, 
it  interfered  with,  restrained,  or  coerced  the  employees 
in  the  exercise  of  their  $  7102  rights  to  form,  join,  or 
assist  a  IzJsor  organization.  It  is  well  settled  in  the 
private  sector  that  overt  surveillance  by  management 
supervisors  of  employees  while  the  latter  are  attending 
union  organizational  meetings  is  prohibited  by  §  8(a) (l) 
of  the  National  Led>or  Relations  Act,  29  U.S.C.  § 
158(a)  (1)  because  it  interferes  with  compar2d>le  protected 
rights.  National  LhbQir  Relations,  Board,  v-..  Collins  & 
MJSBaXLJSSEB*  /  146  F.2d  454  (4th  Cir.  1944);  N.L.R.B.  v. 
M  &  B  Headwear  Co. .  349  F.2d  170,  172  (4th  Cir.  1965). 

Respondents  argue  that  the  employees  in  the  instant 
case  were  not  shown  to  be  affected  by  the  presence  of  the 
school  principals.  However,  this  is  not  a  necessary 
element  of  proof  to  sustain  a  violation.  The  test  is 
whether  the  action  by  the  supervisors  "tended"  to  have 
a  chilling  effect  on  the  exercise  by  the  employees  of 
their  protected  rights .  N.L.R.B.  v.  Hxintsville 
Manufacturing  Co.  .  514  F.2d  723,  724  (5th  Cir.  1975). 
In  the  instant  case  the  teachers  were  aware  that  their 
Immediate  supervisor  was  watching  them  and,  for  exeunple, 
was  in  a  position  to  take  note  of  emy  indication  during 
the  (question  and  answer  period  of  an  employee's  interest 
in  how  working  conditions  could  be  improved  by  means  of 
collective  bargaining.  It  is  reasoned)le  to  infer  that 
some  employees  might  have  felt  inhibited  by  the  presence 
of  their  supervisor  from  showing  an  interest  and  asking 
questions.  Some  may  have  been  concerned  that  their 
supervisor  even  knew  that  they  attended  the  meeting  for 
fear  of  subsequent  reprisal.^  The  meetings  in  question 
were  designed  and  advertised  for  teachers,  not 
principals;  therefore,  the  awkward  presence  of  the 
principals  tended  to  highlight  their  anxiety  eUsout  union 


^  In  an  analogous  case  it  was  held  that  management  cannot 
Interrogate  an  employee  concerning  the  neu&es  and  number  of 
employees  who  had  signed  a  representation  petition.  Federal  Energy 
Admlniatration.  Region  IV.  Atlanta.  Georgia.  A/SLMR  No.  541,  5 
A/SLMR  509  (1975). 
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organization.^  Accordingly,  it  is  held  that  the  presence 
of  the  principals  tended  to  interfere  with,  restrain,  or 
coerce  the  teachers  in  the  exercise  of  their  rights  to 
fora,  join,  or  assist  a  leibor  organization. 


The  Superintendent's  Statement 

The  final  issue  is  whether  Respondent  violated 
section  7116(a)  (1)  of  the  statute  when  the  Superintendent 
of  Fort  Bragg  Schools  made  a  statement  to  a  group  of 
employee  teachers. 

On  Nay  14,  1979,  the  North  Carolina  Association  of 
Educators  ("NCAE")  held  a  meeting  at  the  Irwin  School  for 
the  purpose  of  enlightening  the  teachers  at  Fort  Bragg 
eJx>ut  collective  bargaining.  The  speaker  was  a 
representative  from  the  state  office  of  NCAE.  The 
meeting  was  attended  by  about  50  or  60  teachers  and  the 
Superintendent  of  the  Fort  Bragg  Schools,  Dr.  Haywood 
Davis. 

At  one  point  during  the  question  2uid  answer  period 
after  the  lecture,  the  speaker  was  in  the  process  of 
explaining  the  process  by  which  the  teachers  could  obtain 
collective  bargaining.  He  noted  that  it  would  be 
necessary  for  a  certain  niunber  of  teachers  to  request  it. 
At  this  point  Superintendent  Davis  walked  up  to  the 
podium  and  made  a  statement  to  the  audience.  The  intent 
and  effect  of  Davis'  statement  was  to  discourage  the 
teachers  from  filing  a  petition  with  the  Authority  for 
collective  bargaining.  He  told  the  teachers  that 
although  he  supported  the  right  of  zmy  teacher  to  join 
any  ledMr  org2uiization,  he  did  not  want  to  see  collective 
bargaining  in  his  school  system  because  it  would  put 
administrators  and  teachers  "on  opposite  sides  of  the 
table."  He  prefaced  his  remarks  by  acknowledging  that 
it  might  be  improper  for  him  to  meUce  such  a  statement, 
but  that  he  wished  all  of  his  teachers  were  there  to  hear 

it.^o 

The  General  Counsel  and  the  Charging  Party  both 
argue  that  the  2d)ove  statement  violated  5  U.S.C.  § 
7116(a)(1)  because  it  interferes  with,  restrained,  or 
coerced  the  employee  teachers  in  the  exercise  of  their 
rights  under  the  statute.  Section  7102  gives  each 


^  Respondent  argues  that  the  principals  had  a  right  to  attend  the 
meetings  since  they  were  on  federal  property.  However,  management 
authorized  the  use  of  certain  rooms  for  the  meetings  and  there  is 
no  evidence  that  any  appropriate  function  of  management  was  served 
by  the  attendance  of  principals. 

Findings  with  respect  to  Davis'  statement  are  based  on  the 
credible  testimony  of  three  teachers;  I  do  not  credit  Davis' 
testimony  that  he  was  merely  trying  to  say  that  it  is  possible  to 
have  exclusive  representation  without  collective  bargaining. 
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«Q>loyee  the  right  to  form,  join,  or  assist  any  labor 
organization  freely  and  without  fear  of  penalty  or 
reprisal.  This  right  specifically  Includes  the  right  to 
engage  in  collective  bargaining  with  respect  to 
conditions  of  employment  through  chosen  representatives. 
5  U.S.C.  $  7102(2).  The  Superintendent's  statement  at 
the  Nay  14  meeting  clearly  Interfered  with  emd  restrained 
the  Fort  Bragg  teachers  from  exercising  their  protected 
right  to  engage  in  collective  bargaining.  The  charging 
pa^y,  AFT,  only  a  few  days  earlier,  had  conducted 
several  meetings  with  the  teachers  to  explain  collective 
bargaining  and  solicit  membership.  Davis'  statement  had 
the  effect  of  discouraging  this  effort.  Moreover,  Davis' 
remarks  were  particularly  coercive  since  he  was  in  charge 
of  the  entire  Fort  Bragg  school  system,  including  the 
discipline  and  annual  rehiring  of  the  teachers.  It  is 
irrelevant  that  Davis  did  not  specifically  threaten  the 
employees  with  reprisal  if  they  did  not  act  in  accordance 
with  his  wishes. Accordingly,  it  is  held  that 
Respondent  violated  section  7116(a)(1)  of  the  statute. 


NOTBt  The  wearing  of  \inion  insignia  generally  may  not  be 
prohibited  unless  there  is  a  legitiiaate  business  reason  such  as  it 
Interferes  with  work  or  creates  a  safety  hazard.  The  activity  did 
not  violate  Section  7116(a)(1)  of  the  Statute  when  it  prohibited 
two  hotel  service  employees  from  wearing  union  stewards'  badges 
while  dealing  with  the  public,  particularly  in  view  of  the  size 
and  conspicuous  nature  of  the  badges,  where  (1)  restriction  is 
pursuemt  to  euid  consistent  with  activity's  long-standing  policy  of 
enforcing  its  prescribed  uniform  requirement,  (2)  there  is  no 
evidence  of  a  discriminatory  purpose,  and  (3)  uniformed  employees 
are  allowed  to  wear  union  stewards'  badges  when  they  are  not 
serving  the  public.  United  States  Arav  Support  Command.  Fort 
Shatter.  Hawaii  and  Service  Employees  International  Union.  Local 
5S6.  AFL-CIO.  3  FLRA  795  (1980).  See  also  DOJ  v.  FLRA.  955  F.2d 
998  (5th  Clr.  1992)  (INS  policy  b€mning  on-duty  employees  from 
wearing  union  pins  on  their  uniforms  did  not  violate  CSRA  or  First 
Amendment) . 


A  contrary  result  may  have  been  obtained  under  one  unenacted  bill 
which  provided  that  the  expression  of  anv  personal  views  would  not 
constitute  an  unfair  led^or  practice  if  it  did  not  contain  a  "threat 
of  reprisal  or  force  or  promise  of  benefit  or  \indue  coercive 
conditions."  S.  2640,  95th  Cong.,  2d  Sess.,  §  7216(g).  This 
subsection  was  ultimately  modified  to  provide  for  limited  freedom 
of  expression  in  three  instances  not  applic£d)le  herein.  5  U.S.C. 
$  7116(e) . 
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AIX  FOSCB  PLJOra  REPRSSEXTATIVX  OJWICE 

AMD 

MWWE 

5  riiBA  492  (1981) 

.  .  .  Upon  consideration  of  the  entire  record  In  the 
subject  cases,  including  the  Regional  Director's  Report 
and  Findings  on  Objections  in  Case  No.  6-R0-7  and  the 
parties'  stipulation  and  respective  briefs  in  Case  No. 
6-CA-233,  the  Authority  finds: 

In  Nay  1979,  the  National  Federation  of  Federal 
Es^loyees,  Local  1958  (NFFE)  filed  a  petition  seeking  to 
represent  a  unit  consisting  of  all  the  Activity's  General 
Schedule  professional  and  nonprofessional  employees, 
excluding  raployees  engaged  in  Federal  personnel  work  in 
other  than  a  purely  clerical  capacity,  management 
officials  and  supervisors  as  defined  in  the  Federal 
Service  Leibor-Management  Relations  Statute  (5  U.S.C. 
§§  7101-7135) .  The  American  Federation  of  Government 
Employees,  AFL-CIO,  Local  1361  (AFGE)  became  an 
Intervener  in  that  proceeding.  In  June  1979,  the  parties 
entered  into  an  approved  Agreement  for  Consent  or 
Directed  Election  pursuant  to  which  a  representation 
election  was  scheduled  to  be  conducted  on  July  12,  1979. 
A  few  days  before  the  election,  on  or  ed>out  July  10, 
1979,  the  Activity  published  a  newsletter  entitled 
"Talley-Ho  !  Gram,”  dated  July  10,  1979  signed  by  the 
Activity's  chief  management  official.  The  newsletter  was 
ptiblished  in  the  Activity's  eleven  divisions  by  being 
posted  on  bulletin  board  located  approximately  90  feet 
from  the  voting  booth  in  the  prospective  election  and  in 
a  direction  from  which  the  majority  of  the  employees 
would  pass  on  their  way  to  vote.  The  "Talley-Ho  !  Gr2un,'' 
which  remained  posted  on  the  bulletin  boards  through  July 
12,  1979,  the  date  of  the  election,  stated  as  follows: 

10  July  1979 

POST  ON  ALL  BULLETIN  BOARDS 

1 .  NOTICES  HAVE  BEEN  POSTED  AND  DISTRIBUTED  ON  THE 
UNION  ELECTION  TO  BE  HELD  THURSDAY,  12  JULY, 
BETWEEN  1345  AND  1545.  EMPLOYEES  ON  THE 
PAYROLL  AS  OF  CLOSE  OF  BUSINESS  2  JUNE  1979 
WILL  BE  ELIGIBLE  TO  CAST  THEIR  VOTE  FOR: 

.  r 

*  NO  UNION 

*  AFGE 

*  NFFE 

YOUR  DECISION  WILL  BE  BINDING  OVER  THE  YEARS 
TO  COME  SHOULD  YOU  VOTE  FOR  A  UNION  TO 

REPRESENT  YOU. 
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2.  YOU  ALL  HAVE  REPRESENTATIVES  IN  CONGRESS.  A 
15  CENT  STAMP  WILL  ALLOW  YOU  TO  COMMUNICATE 
WITH  THEM.  WHEN  WRITING  TO  YOUR  CONGRESSMAN, 
I  SUGGEST  ONLY  ONE  TOPIC  OR  SUBJECT  TO  A 
LETTER. 

3.  THE  UPCOMING  ELECTION  WILL  BE  MONITORED  BY  THE 
FEDERAL  LABOR  RELATIONS  AUTHORITY.  ALL  PARTIES 
CONCERNED  WILL  HAVE  AN  OBSERVER  PRESENT  AT  THE 
VOTING  LOCATION  (NIC) .  VOTES  WILL  BE  TALLIED 
BY  THE  OBSERVER  AND  CERTIFIED  TO  BY  THE  FEDERAL 
LABOR  RELATIONS  AUTHORITY. 

4.  BETWEEN  NOW  AND  THURSDAY  AFGE  AND  NFFE  WILL 
HAVE  REPRESENTATIVES  IN  THE  AFPRO  BETWEEN  1100 
AND  1300.  VIRGINIA  SCHMIDT,  CPR,  HAS  SENT  OUT 
NOTICES  CITING  WHERE  THESE  REPRESENTATIVES  WILL 
MEET  WITH  EMPLOYEES.  BE  CANDID  WITH  THESE 
REPRESENTATIVES.  ASK  THEM  WHAT  THEY  CAN  DO 
FOR  YOU  THAT  YOUR  CONGRESSMAN  CANNOT  DO.  I 
HAVE  TALKED  TO  EACH  REPRESENTATIVE.  -  NOW  IT 
IS  YOUR  TURN.  VOTE  ACCORDINGLY. 

DORSEY  J.  TALLEY,  COLONEL,  USAF 

COMMANDER 

In  the  secret  ballot  election  cozKiucted  on  July  12,  1980, 
a  Majority  of  the  valid  votes  counted  (50  of  90 
nonprofessionals  and  10  of  18  professionals)  were  cast 
against  exclusive  recognition. 

AFGE  thereafter  filed  timely  objections  to  conduct 
alleged  to  have  Improperly  affected  the  results  of  the 
election  (Case  No.  6-RO-7),  contending  that  the  contents 
of  the  "Talley-Ho  !  Gram"  posted  by  the  Activity  a  few 
days  before  the  election  interfered  with  the  free  choice 
of  eligible  voters  in  the  election.  Additionally,  AFGE 
later  filed  eui  unfair  l2dx}r  practice  charge  alleging 
that,  by  such  conduct,  the  Activity  also  violated  section 
7116(a)(1)  of  the  Statute  (Case  No.  6-CA-233).^ 

In  Case  No.  6-RO-7,  the  Regional  Director  issued  his 
Report  and  Findings  on  Objections  in  which  he  found, 
based  upon  &n  investigation  and  the  positions  of  the 
parties,  that  no  question  of  fact  existed  with  regard  to 
the  content  of  the  Activity's  newsletter  and  that 
portions  of  the  newsletter  violated  the  Activity's  duty 


^  On  March  27,  1980,  the  General  Counsel  issued  a  Complaint  and 
Notice  of  Hearing  in  6-CA-233  based  upon  AFGE's  unfair  lcd)or 
practice  charge.  Thereafter,  on  July  28,  1980,  pursuant  to  the 
terms  of  a  stipulation  reached  by  the  parties  therein  and  section 
2429.1  of  the  Authority's  rules,  the  Regional  Director  ordered  the 
case  transferred  directly  to  the  Authority  for  decision. 


% 
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of  neutrality  and/or  contained  misrepresentations  of 
fact.  More  specifically,  the  Regional  Director  found 
that  the  last  sentence  of  item  l  in  the  "Talley-Ho  ! 
Gram,"  i.e.,  "Your  decision  will  be  binding  over  the 
years  to  come  should  you  vote  for  a  union  to  represent 
you,"  was  factually  Incorrect  and  violated  the  statutory 
requirement  of  agency  neutrality  by  clearly  implying  the 
employees  would  be  "burdened  with  the  union  for  many 
years  if  they  voted  for  exclusive  recognition.  He 
further  found  that  item  4  of  the  "Tally-Ho  I  Gram,"  which 
advises  employees  to  question  both  led)or  organizations 
on  the  ballot  regarding  what  iinion  representation  could 
do  for  them  that  their  Congressman  could  not  do,  clearly 
implied  that  the  unit  employees  did  not  need  a  union  at 
all  emd  therefore  constituted  a  violation  of  agency 
neutrality.  In  so  finding,  the  Regional  Director 
rejected  the  Activity's  contention  that  the  message 
contained  in  the  newsletter  was  factual  and  neutral  and 
was  an  expression  protected  by  section  7116(e)  of  the 
Statute.  *  Accordingly,  he  concluded  that  improper  conduct 
occurred  which  affected  the  results  of  the  election  and 
required  the  election  to  be  set  aside  and  rerun  as  soon 
as  possible  after  resolution  of  the  issues  in  the  related 
unfair  labor  practice  case  (6-CA-233) .  The  Activity 
thereafter  filed  a  request  for  review  seeking  reversal 
of  the  Regional  Director's  Report  and  Findings  on 
Objections,  contending  that  the  "Talley-Ho  f  Greun"  did 
not  violate  agency  neutrality  and,  in  any  event,  was  an 
expression  protected  by  section  7116(e)  of  the  Statute. 

In  Case  No.  6-CA-233,  the  Activity  essentially 
restated  the  foregoing  arguments  in  its  brief  to  the 
Authority,  arguing  that  the  issues  in  both  cases  were  the 
same.  AFGE  and  the  General  Counsel,  in  their  respective 
briefs,  contended  in  effect  that  the  statements  contained 
in  the  "Talley-Ho  J  Gram"  were  not  an  expression  of 
"personal  views"  but  contained  an  implied  anti-union 
attitude  on  the  part  of  management  and  therefore  were 
unprotected  by  section  7116(e)  of  the  Statute. 

As  previously  stated,  the  questions  before  the 
Authority  are  (1)  whether  certain  statements  contained 
in  the  "Talley-Ho  !  Gram"  constitute  sufficient  basis  for 
setting  aside  the  election  in  Case  No.  6-RO-7,  and 
(2)  whether  such  statements  further  constitute  a 
violation  of  section  7116(a)  (1)  of  the  Statute  as  alleged 
in  Case  No.  6-CA-233.  For  the  reasons  set  forth  below, 
the  Authority  concludes  that  both  questions  must  be 
answered  in  the  affirmative. 


*  Some  footnotes  deleted. 
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Section  7116(e)  of  the  Statute,  as  finally  enacted 
and  signed  into  law.  Incorporates  a  number  of  eunendments 
which  were  added  by  the  Senate-House  Conference  Committee 
to  the  provision  contained  in  the  bill  passed  by  the 
Senate.  The  Joint  Explanatory  statement  of  the  Committee 
on  Conference  indicates  the  following  with  respect 
thereto: 


EXPRESSION  OF  PERSONAL  VIEWS 

Senate  section  7216(g)  states  that  the 
expression  of 

*  *  *  any  personal  views,  argument,  opinion, 
or  the  medcing  of  any  statement  shall  not 
constitute  an  tinfalr  ledger  practice  or 
invalidate  an  election  if  the  expression 
contains  no  threat  of  reprisal  or  force  or 
promise  of  benefit  or  undue  coercive 
conditions . 

The  House  bill  contains  no  comparedsle 
provision. 

The  House  recedes  to  the  Senate  with  an  amendment 
specifying  in  greater  detail  the  types  of  statements  that 
may  be  made  under  this  section.  The  provision  authorizes 
statements  encouraging  employees  to  vote  in  elections, 
to  correct  the  record  where  false  or  misleading 
statements  are  made,  or  to  convey  the  Government's  view 
on  labor-management  relations.  The  wording  of  the  | 

conference  report  is  intended  to  reflect  the  current 
policy  of  the  Civil  Service  Commission  when  advising 
agencies  on  what  statements  they  mav  make  during  an 
election,  and  to  codify  case  law  under  Executive  Order 
11491.  as  amended,  on  the  use  of  statements  in  anv  unfair 
ledx)r  practice  proceeding.  [Emphasis  added.] 

Thus,  section  7116(e)  provides  that: 

The  expression  of  any  personal  view,  argument, 
opinion  .  .  .  shall  not,  if  the  expression 
contains  no  threat  of  reprisal  or  force  or 
promise  of  benefit  or  was  not  made  under 
coercive  conditions  .  .  .  constitute  an  unfair 
led>or  practice.  .  .  . 

As  to  representation  elections,  section  7116(e)  provides 
that: 


[T]he  making  of  any  statement  which — 

(1)  publicizes  the  fact  of  a 
representational  election  and 
encourages  employees  to  exercise 
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their  right  to  vote  in  such 
election, 

(2)  corrects  the  record  with  respect  to 
any  false  or  aisleading  statement 
made  by  «uiy  person,  or 

(3)  Informs  employees  of  the 
Government's  policy  relating  to 
labor-memagoient  relations  and 
representation , 

shall  not,  if  the  expression  contains  no 
threat  of  reprisal  or  force  or  promise  of 
benefit  or  was  not  made  under  coercive 
conditions  .  .  .  constitute  an  unfair  lahor 
practice  .  .  .  or  .  .  .  constitute  grounds  for 
the  setting  aside  of  any  election.  .  .  . 

Accordingly,  while  section  7216(g)  of  the  Senate  bill 
permitted  the  expressing  of  personal  view  during  an 
election  campaign,  section  7116(e)  of  the  Statute 
specifies  those  statements  which  are  authorized — i.e., 
statements  encouraging  employees  to  vote  in  elections, 
correcting  the  record  where  false  or  misleading 
statements  are  made,  or  conveying  the  Government's  views 
on  labor-management  relations. 

While  Executive  Order  11491,  as  zmended,  did  not 
contain  a  specific  provision  such  as  section  7116(e)  of 
the  Statute,  a  policy  was  established  theretinder  that 
agency  management  was  required  to  maintain  a  posture  of 
neutrality  in  any  representation  election  campaign.^ 
Where  meuiagement  deviated  from  its  required  posture  of 
neutrality  euid  thereby  interfered  with  the  free  and 
untrammeled  expression  of  the  employees'  choice  in  the 
election,  such  election  would  be  set  aside  and  a  new 
election  ordered.®  Moreover,  management's  breach  of 
neutrality  during  an  election  ceunpaign  was  also  found  to 
violate  section  19(a)(1)  of  Executive  Order  11491,  as 
2UBended,'by  interfering  with,  restraining  and  coercing 


®  See,  e.g..  Charleston  Naval  Shipyard.  A/SLMR  No.  1,  1  A/SLMR  27 
(1970),  at  n.l7;  and  Antilles  Consolidated  Schools.  Roosevelt 
Roads.  Ceiba,  Puerto  Rico.  A/SLMR  No.  349,  4  A/SLMR  114  (1974) . 
See  also  Robert  E.  H2UBpton,  Chairman,  United  States  Civil  Service 
Commission,  "Federal  Labor-Management  Relations:  A  Program  in 

Evolution,"  21  Catholic  University  Law  Review  493,  502  (1972). 

®  See,  e.g. .  Antilles  Consolidated  Schools.  4  A/SLMR  114,  supra  n.5. 

^Section  19(a)(1)  provided  as  follows: 


(continued. . . ) 
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employees  in  the  exercise  of  their  protected  rights  to 
determine  whe^er  to  choose  or  reject  union 
representation.  We  now  turn  to  the  application  of  the 
foregoing  policy  and  case  law  to  the  facts  and 
circumstances  of  the  subject  cases,  in  accordance  with 
the  stated  intent  of  Congress  in  enacting  section  7116  (ej 
of  the  Statute  ( supra  n.2). 

In  Case  No.  6-R0-7,  as  previously  stated,  the 
Regional  Director  found  that  portions  of  the  "Talley- 
Hoi  Gram,"  as  posted  on  the  Activity's  bulletin  boards 
and  distributed  to  the  ^sployees  shortly  before  the 
election,  violated  the  requirements  of  neutrality  and/or 
contained  misrepresentations  of  fact  which  required  the 
election  to  be  set  aside.  The  Authority  concludes,  in 
agreement  with  the  Regional  Director,  that  those 
stat«iients  in  the  "Talley-Ho  !  Greun"  to  the  effect  that 
the  employees'  "decision  will  be  binding  over  the  years 
to  come  should  you  vote  for  a  union  to  represent  you"  and 
urging  the  employees  to  "[a]sk  [the  imions]  what  they  can 
do  for  you  that  your  Congressman  ceumot  do"  violated  the 
requirements  of  management  neutrality  during  an  election 
ceuapaign.  Such  statements  clearly  could  be  interpreted 
by  the  \init  employees  as  implying  that  they  did  not  need 
and  would  not  benefit  from  tinion  representation,  and 
would  be  un2d>le  to  rid  themselves  of  union  representation 
for  years  to  come  if  they  were  to  vote  in  favor  of 
exclusive  recognition  in  the  forthcoming  election.  In 
the  Authority's  view,  such  statements  interfered  with  the 
employee's  freedom  of  choice  in  the  election  and 
therefore  the  election  to  be  set  aside. 

In  so  concluding,  the  Authority  rejects  the 
Activity's  contention  that  the  foregoing  statements 
contained  in  the  "Talley-Ho  I  Gram"  were  protected  by 
section  7116(e)  of  the  Statute.  At  the  outset,  the 
Authority  rejects  the  Activity's  assertion  that  the 
"Talley-Ho  !  Gram"  was  merely  the  "expression  of  [a] 
personal  view,  argument,  [or]  opinion  within  the  meaning 
of  section  7116(e)  of  the  Statute.  Rather,  where  (as 
here)  written  statements  by  the  head  of  eui  Activity  are 


^( . . .  continued) 

Section  19.  Unfair  lcdx?r  practices.  Agency  management  shall 

not — 

(1)  interfere  with,  restrain,  or  coerce  an  employee 
in  the  exercise  of  the  rights  assured  by  this 
Order.  .  .  . 

®  See,  e.g..  Veterans  Administration.  Veterans  Administration  Data 
Processing  Center.  Austin.  Texas.  A/SLMR  No.  523,  5  A/SLMR  377 
(1975),  review  denied  by  the  Federal  Labor  Relations  Council,  5 
FLRC  75  (1977) . 
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posted  on  all  bulletin  boards  and  circulated  to  unit 
esployees,  they  are  not  merely  the  expression  of  personal 
views  but  say  reasonably  be  interpreted  as  the  Activity's 
official  position  with  regard  to  the  matters  addressed 
in  such  statements.  In  addition,  as  previously  stated 
f supra  p.  6),  section  7116(e)  authorizes  statements 
encouraging  employees  to  vote  in  elections,  correcting 
the  record  where  false  or  misleading  statements  are  made, 
or  conveying  the  Government's  views  on  lad)or-management 
relations.  While  the  'Talley-Ho  1  Gram,"  in  part, 
publicized  the  forthcoming  representation  election  and 
encouraged  employees  to  vote  in  such  election,  and  to 
that  extent  fell  within  the  protection  of  section 
7116(e),  c  her  portions  of  the  "Talley-Ho  1  Greua"  set 
forth  above  went  beyond  the  scope  of  permissible 
statements  thereunder  2Uid  did  not  require  protected 
status  merely  because  they  were  contained  in  the  same 
document  which  properly  publicized  and  encouraged 
employees  to  vote  in  the  election.  Moreover,  as  found 
by  the  Regional  Director,  "there  was  no  evidence  that  the 
publication  was  intended  to  correct  the  record  with 
respect  to  any  false  or  misleading  statements  made  by  the 
party."  Finally,  such  statements  did  not  "convey  the 
Government's  views  on  l2d>or-management  relations."  As 
indicated  2d>ove,  the  Government's  views  are  that 
employees  should  be  free  to  choose  or  reject  union 
representation  while  management  maintains  a  posture  of 
neutrality,  amd,  as  further  stated  by  Congress  in  section 
7101  of  the  Statute,  that  "labor  organizations  and 
collective  bargaining  are  in  the  public  interest."®  To 
the  extent  that  the  "Tally-Ho  !  Gram"  Implied  that  union 
representation  was  unnecessary  and  undesirable, 
therefore,  such  statements  were  directly  contrary  to  the 
Government's  views  on  lad}or-memag«kent  relations. 

Turning  next  to  the  question  raised  in  Case  No.  6- 
CA-233,  the  Authority  concludes  that,  in  the 
circumstamces  presented,  the  same  statements  which  caused 
the  election  to  be  set  aside  in  Case  No.  6-RO-7  also 
constitute  a  violation  of  section  7116(a)(1)  of  the 
Statute  which  provides  that  "it  shall  be  an  unfair  lad>or 
practice  for  an  agency  to  interfere  with,  restrain,  or 
coerce  any  employee  in  the  exercise  by  the  employee  of 
any  right  under  this  chapter."  Consistent  with  the 
findings  and  purpose  of  Congress  as  set  forth  in  section 
7101  { supra  n.9),  section  7102  of  the  Statute  (entitled 
"Employees'  rights")  provides  in  part  that  "[ejach 
employee  shall  have  the  right  to  form,  join,  or  assist 
any  Izdjor  organization,  or  to  refrain  from  any  such 
activity,  freely  and  without  fear  of  penalty  or  reprisal, 
and  each  employee  shall  be  protected  in  the  exercise  of 
such  right."  Under  Executive  Order  11491,  as  amended, 
which  established  and  protected  identical  employee 
rights,^®  managonent's  breach  of  neutrality  during  an 
election  ceuapalgn  was  found  to  constitute  unlawful 
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Interference  with  such  protected  rights  in  violation  of 
section  19(a)(1)  of  the  Order  (supra  n.  7).^^  Consistent 
with  the  stated  intent  of  Congress,  the  Authority 
concludes  that  management's  breach  of  neutrality  during 
am  election  ceuapaign  similarly  interferes  with  the  same 
protected  rights  of  employees  under  the  Statute  and 
therefore  violates  section  7116(a)(1)  of  the  statute. 

In  the  instant  case,  as  found  above  with  respect  to 
Case  No.  6-RO-7,  the  Activity  breached  its  obligation  to 
remain  neutral  during  the  election  campaign  by  posting 
on  all  bulletin  boards  and  distributing  to  vinit 
employees—'Shortly  before  the  scheduled  election — a 
message  signed  by  the  head  of  the  Activity  which  strongly 
impli^  that  xinlons  were  unnecessary,  iindesirable,  and 
difficult  to  remove  once  the  employees  voted  in  favor  of 
exclusive  recognition.  Such  violation  of  neutrality 
interfered  with  the  employees'  protected  right  under 
section  7102  of  the  Statute  to  "form,  join,  or  assist  any 
labor  organization,  or  to  refrain  from  any  such 
activity,"  amd  therefore  violated  section  7116(a)(1)  of 
the  Statute  in  the  circumstances  of  this  case. 

In  view  of  the  foregoing,  the  Respondent  in  Case  No. 
6-CA-233  shall  take  the  action  set  forth  in  the  following 
Order;  emd  the  election  conducted  on  July  12,  1979,  in 
Case  No.  6-RO-7,  is  hereby  set  aside  and  a  second 
election  shall  be  conducted  as  directed  below. 


MOTE  l:  In  light  of  more  recent  cases.  Colonel  Talley's  statements 
seem  less  dangerous.  In  Arizona  Air  National  Guard.  Tucson  and 
AFGE.  18  FUtA  583  (1985),  the  Authority  confirmed  the  propriety  of 
commemders  and  their  staffs  speedcing  out  on  union  representation 
matters,  so  long  as  it  is  within  the  bounds  of  the  law.  The  agency 
issued  a  memorandum  to  all  employees  containing  a  series  of 
questions  and  answers  concerning  the  implications  of  a  pending 
election.  Although  the  union  argued  that  the  memo,  "by  inference, 
suggested  the  negative  aspects  of  unionism  and  interfered  with  the 
employee's  freedom  of  choice  in  a  representation  election,"  the 
Authority  held  the  agency  had  not  violated  §  7116(a)(1).  It 
reasoned  that,  as  the  memo  was  correct  as  to  law  and  Government 
policy,  and  did  not  promise  benefits  to  or  threaten  employees,  it 
did  not  interfere  with  their  freedom  of  choice. 

MOTE  2:  In  IRS.  Louisville.  20  FLRA  660  (1985),  the  Authority 
found  that  a  supervisor's  threat  to  sue  a  bargaining  unit  employee 
euid  the  union  did  not  constitute  an  ULP.  The  libel  suit  was 
threatened  by  the  supervisor  personally,  not  the  agency,  and  was 
in  response  to  the  employee's  rash  allegations  made  in  conjunction 
with  a  grievance,  not  in  retaliation  for  her  filing  the  grievance. 
Therefore,  there  was  no  violation  of  §  7116(a)(1),  CSRA. 
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■0TB  3t  What  right  does  a  union  have  to  disparage  supervisors  and 
nanagers?  In  IRS  and  WTEU.  7  FLRA  596  (1981),  the  union  printed 
a  leaflet  in  which  a  supervisor  was  awarded  the  "Holiday  Turkey" 
award.  It  enumerated  working  practices  with  which  the  union  was 
unhappy.  The  leaflet  was  distributed  at  a  cafeteria  ted>le  which 
was  generally  used  for  distribution  of  union  literature.  An  unfair 
l«d}or  practice  was  sustained  against  management  when  it  confiscated 
the  literature.  The  Authority  stated  that  employees  may  distribute 
iinlon  literature  in  nonwork  areas  during  nonworking  time,  provided 
there  is  not  a  personal  attack  on  management's  officers.  Epithets 
such  as  "scad),"  "liar,"  and  "unfair"  have  been  an  insufficient 
basis  for  removal. 

■0TB  4i  Management  violates  §  7116(a)(1)  derivatively  whenever  it 
violates  any  of  the  other  provisions  of  section  7116.  The 
rationale  is  that  when  management  violates  any  of  the  other  ULP 
provisions  it  violates  the  employee's  rights  as  enunciated  in 
section  7102.  The  authority  of  the  union  and  its  reasons  for 
existence  are  undermined.  See  DIA.  5  FLRA  126  (1981) . 

■0TB  5:  A  supervisor  recommended  to  an  employee  that  she  drop  a 
grievemce.  The  supervisor  explained  that  even  if  she  should 
succeed  in  having  her  evaluation  changed  she  would  not  gain 
anything  in  the  long  run.  The  Authority  adopted  the  ALJ's  finding 
that  this  is  a  coercive  or  intimidating  statement  implying  adverse 
consequences  2md  an  implied  threat,  and  thus  constituted  a 
violation  of  $  7116(a)(1).  Further,  the  statement,  even  if  not 
overhead,  was  so  phrased  that  it  implied  that  the  career  of  any 
employee  who  complained  of  management  action  by  processing 
grievances  would  suffer.  United  States  Dept,  of  Treasury  Bureau 
of  Alcohol.  Tobacco  and  Firearms  Chicago  IL.  and  NTEU  Chapter  94. 
3  FLRA  723  (1980) . 

■OTB  6:  In  Naw  Resale  System  Coimnissarv .  5  FLRA  311  (1981),  the 
Authority  adopted  the  ALT'S  finding  that  a  statement  by  an 
employee's  supervisor  angrily  reminding  the  employee  that  he  was 
the  hosa,  that  things  would  go  more  smoothly  if  problems  were 
brought  to  him,  and  that  the  union  president  should  be  left  out  of 
such  matters  is  a  violation  of  §  7116(a)(1)  as  it  is  coercive  of 
the  statutory  right  of  employees  to  request  their  union's 
representation . 


5-3.  Discrimination  to  Encourage  or  Discourage  Union  Membership. 

Section  7116(a)(2)  provides  that  it  is  an  unfair  leibor 
practice  for  an  agency: 

to  encourage  or  discourage  membership  in  any  labor 
organization  by  discrimination  in  connection  with  hiring, 
tenure,  promotion,  or  other  conditions  of 
employment;  .  .  . 
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This  ULP  often  arises  when  nanageaent  treats  a  union 
representative  differently  from  other  employees.  The  following 
case  demonstrates  this. 


UmSBMML  BBVEVUB  8EBVICS,  B08T0M 

Jkn> 

MTED,  5  FLBh  700  (1981) 

•  ♦  •  • 

The  Judge  found  that  BOO  violated  section  7116(a)  (1) 
and  (2)  of  the  Statute  by  removing  employee  James  E. 
Tacy,  Revenue  Officer,  GS-12,  from  a  work  detail  at  the 
Center  at  least  in  part  because  of  Tacy's  activities  on 
behalf  of  the  National  Treasury  Employees  Union  (NTEU) 
during  his  nonduty  time  while  at  the  Center.^  In  so 
finding,  the  Judge  specifically  rejected  the  contention 
that  termination  of  the  detail  was  effected  solely  for 
business  reasons,  relying  upon  BDO's  awareness  of  Tacy's 
activities  on  behalf  of  NTEU,  the  timing  of  Tacy's 
removal  from  the  detail,  and  "the  lack  of  any  credible 
and  persuasive  reason  for  the  termination"  of  the  detail. 
More  particularly,  the  Judge  rejected  the  assertion  that 
Tacy's  detail  had  been  rescinded  by  BDO  because  GS-12  was 
too  high  a  grade  for  the  detail  as  suggested  in  a 
memorandum  previously  submitted  by  two  BDO  employees  who 
had  been  detailed  to  the  Center  in  the  past.  In 
rejecting  such  assertion,  the  Judge  noted  that  the  1979 
IRS  Manual  Supplement,  which  provides  a  basis  for 
reconstituting  the  detail.  Imposed  no  grade  level 
restriction  on  the  detail;  that  the  employee  who 
ordinarily  would  have  filled  the  detail  also  was  a  GS- 
12;  that  BDO  management  was  aware  of  both  Tacy's  grade 
level  and  the  former  detailees'  memorauidiua  at  the  time 
it  approved  Tacy's  request  for  the  detail;  that  for  a 
period  prior  to  the  detail,  emd  thereafter,  grade  level 
was  not  a  m2magement  consideration;  that  the  termination 
of  Tacy's  detail  involved  consldereUsle  difficulty  in 
terms  of  reassigning  work  so  as  to  eneQjle  emother 
employee  to  be  detailed  as  a  replacement  for  Tacy;  that 
no  other  detail  had  ever  been  terminated  prematurely;  and 
that  the  timing  of  management's  concern  with  Tacy's  union 
activities  at  the  Center  coincided  with  the  termination 
of  his  detail.  Accordingly,  as  previously  stated,  the 
Judge  concluded  that  the  removal  of  Tacy  from  the  detail 
was  motivated  at  least  in  part  by  anti-union 
considerations  and  was  a  reprisal  for  Tacy's  activities 


^  At  all  times  material  herein,  the  bargaining  unit  employees  at 
the  Center  were  exclusively  represented  by  the  American  Federation 
of  Government  Employees,  AFL-CIO  (AFGE) ,  emd  NTEU  was  waging  an 
organizational  ceuopaign  to  replace  AFGE  as  the  bargaining  agent. 
Bargaining  unit  employees  at  BDO  are  exclusively  represented  by 
NTEU. 
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on  behalf  of  NTEU,  in  violation  of  section  7116(a)  (l)  and 
(2)  of  the  Statute.  However,  the  Judge  further  found 
^at  the  record  contains  no  evidentiary  basis  for 
concluding  that  the  Center  was  in  any  way  responsible 
for  the  temination  of  Tacy's  detail;  accordingly,  he 
concluded  that  those  portions  of  the  complaint  alleging 
violations  against  the  Center  should  be  dismissed.  By 
way  of  remedy,  the  Judge  ordered,  inter  alia,  a  posting 
at  BDO  but  not  at  the  Center;  the  General  Counsel's 
exceptions  object,  in  part,  to  the  absence  of  a  posting 
requirement  at  the  Center. 

The  Authority  concludes,  in  agreement  with  the 
Judge,  that  Respondent  BDO  violated  section  7116(a)(1) 
and  (2)  of  the  Statute.  The  Authority  also  adopts  the 
Judge's  rationale  for  finding  a  violation,  as  set  forth, 
supra .  However,  unlike  the  Judge,  the  Authority  finds 
that  the  Judge's  credibility  resolutions  lead  to  the 
conclusion  that  the  termination  of  Tacy's  detail  was 
based  solely  upon  his  protected  union  activities  at  the 
Center  since  the  record  establishes  that  the  reason 
asserted  by  BDO  for  teJcing  such  action  is  pretextual. 

Having  found  that  BDO  violated  section  7116(a)(1) 
and  (2)  of  the  Statute,  the  Authority  adopts  the  Judge's 
remedial  order  which  requires  BDO  to  cease  and  desist 
from  such  unlawful  conduct  and  to  post  a  notice  at  the 
various  posts  of  duty  within  BDO.  Additionally,  inasmuch 
as  the  unfair  labor  practice  occurred  at  the  Center  and 
thus  directly  affected  the  protected  rights  of  employees 
at  that  location,  the  Authority  also  shall  order  BDO  to 
post  the  same  notice  at  the  Center  in  order  to  fully 
remedy  the  imfair  labor  practice.^ 


MOTB  1.  The  Statute  does  not  offer  emy  protection  to  employees 
participating  in  concerted  activities  unrelated  to  membership  in, 
or  activities  on  behalf  of,  a  labor  organization.  VA,  4  FLRA  76 
U980) . 

MOTE  2.  IRS.  Washington.  D.C.  and  NTEU.  6  FLRA  96  (1981).  The 
FLRA  reversed  the  ALT  who,  in  finding  a  violation  of  5  U.S.C.  § 
7116(a)(1)  2Uid  (2),  held  that  it  is  sufficient  to  esteiblish  that 
the  union  or  protected  activity  played  a  part  in  management's 
decision  not  to  promote.  In  cases  involving  an  allegation  of 
discrimination  for  engaging  in  protected  activity,  the  test  to  be 
applied  is  as  follows: 


*  The  Authority  notes  that  the  General  Counsel  has  not  requested  an 
order  requiring  that  Tacy's  detail  be  reinstated.  Further,  the 
Authority  takes  administrative  notice  of  the  fact  that  NTEU  was 
certified  on  August  12,  1980  as  the  exclusive  representative  of 
Center  employees. 
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[T]he  burden  Is  on  the  General  Counsel  to  make  a  prita 
facie  showing  that  the  employee  had  engaged  in  protected 
activity  and  that  this  conduct  was  a  motivating  factor 
in  agency  management's  decision  not  to  promote.  Once 
this  is  established,  the  agency  must  show  by  a 
preponderamce  of  the  evidence  that  it  would  have  reached 
the  same  decision  as  to  the  promotion  even  in  the  edssence 
of  the  protected  conduct. 

Finding  that  the  agency  established  by  a  preponderance  of  the 
evidence  that  the  employee  would  not  have  been  selected  even  if  she 
had  not  engaged  in  protected  activity,  the  Authority  dismissed  the 
complaint.  ftlgP  SSA.  San  Francisco  and  AFGB.  9  FLRA  73  (1982) . 


S-4.  Assistance  to  Labor  Orgaaiaations. 

Section  7116(a)(3)  provides  that  it  is  an  unfair  labor 
practice  for  an  agency: 

to  sponsor,  control,  or  otherwise  assist  any  ledxsr 
organization,  other  than  to  furnish,  upon  request, 
cxistomary  and  routine  services  and  facilities  if  the 
services  and  facilities  are  also  furnished  on  an 
impartial  basis  to  other  ledaor  organizations  having 
equivalent  status;  .  .  . 

The  provision  is  intended  to  prevent  "company"  iinions.  It  is 
rarely  violated.  Vlhen  this  ULP  is  sustained,  it  is  usually  because 
management,  either  intentionally  or  inadvertently,  has  aided  one 
union  to  the  detriment  of  another. 


DEPABTHEar  OF  THE  EAVT 

EAVAL  AXE  BEEOBK  FACILZTT,  JACK80HVILLE,  FLA. 

K/aua,  EO.  155  (May  8,  1972) 

This  case  involves  a  complaint  filed  by  the  National 
Association  of  Government  Employees  (complainant)  against 
the  Department  of  the  Navy,  Naval  Air  Rework  Facility, 
Jacksonville,  Florida  (Respondent)  alleging  violations 
of  Section  19(a)(1)  and  (3)  of  the  Order.  The  basis  of 
the  complaint  was  that  Respondent  had  extended  a 
negotiated  agreement  with  the  International  Associations 
of  Machinists  and  Aerospace  Workers,  Naval  Air  Local  1630 
(Incumbent),  at  a  time  when  a  valid  question  concerning 
representation  was  pending.  Respondent  stated  it  had 
extended  the  agreement  pursuant  to  a  Department  of 
Defense  Directive.  Complainant  further  alleged  the 
Directive  violated  the  Order.  The  case  was  before  the 
Assistant  Secretary  based  on  a  stipulation  of  facts, 
issues,  emd  accompemying  exhibits  submitted  by  the 
parties . 

Noting  that  continuity  and  stability  in  a  collective 
bargaining  relationship  is  desiradsle,  the  Assistant 
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Secretary  conaldered  it  to  be  reasonable  and  proper  that 
parties  be  permitted  to  extend,  in  writing,  an  agreement 
while  awaiting  resolution  of  a  representation  question, 
if  the  granting  of  the  extension  occurs  during  the  term 
of  the  parties'  existing  agre^ent.  In  the  subject  case, 
however,  the  evidence  estedslished  that  the  granting  of 
the  extension  of  the  agreement  occurred  after  the 
termination  of  the  parties'  existing  agreement.  The 
Assistant  Secretary  viewed  such  conduct  as,  in  effect, 
entering  into  a  new  agreement  with  the  incumbent  and 
bestowing  upon  it  specific  rights  and  privileges  which 
had  terminated  when  the  prior  agreement  expired.  He 
noted  that  under  normal  circumstemces,  the  Respondent's 
execution  of  a  "new  retroactive  agreement"  with  the 
Incximbent  at  a  time  when  a  valid  question  concerning 
representation  was  pending  would  constitute  interference 
with  employee  rights  and  improper  assistance  in  violation 
of  Section[s]  19(a)(1)  emd  (3)  of  the  Order.  However, 
in  the  particular  circumstances  of  this  case,  including 
the  fact  that  the  underlying  representation  issue  has 
been  resolved  with  the  complainant  being  certified  as  the 
exclusive  representative  of  the  employees  involved,  the 
Assistemt  Secretary  found  the  questions  of  interference 
and  improper  assistance  to  a  labor  organization  had  been 
rendered  moot.  In  his  view,  it  would  not  effectuate  the 
purposes  of  the  Order  to  find  a  violation  where,  as  here, 
the  improperly  assisted  labor  orgzmization  has  been 
displaced  by  the  complainant  and  l^ere  is  no  evidence 
that  the  Respondent's  conduct  was  motivated  by  anti- 
union  considerations. 

With  respect  to  the  DOD  Directive,  the  Assistant 
Secretary  found  that  it  was  not  violative  of  the  Order 
because  it  could  be  interpreted  consistent  with  the 
policy  est2d)lished  in  this  case. 

In  view  of  the  above,  the  Assistant  Secretary 
ordered  that  the  complaint  be  dismissed  in  its  entirety. 


]K>TB:  Since  the  complainant  won  the  election,  the  issue  was 
rendered  moot.  If  the  complainant  had  lost,  the  ULP  would  have 
been  sustained  and  a  new  election  ordered.  The  point:  do  not 
enter  into  a  collective  bargaining  agreement  with  an  incumbent 
union  once  em  RO  petition  has  been  filed  and  the  existing  agreement 
has  expired. 
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UnTBD  STATES  ABET  AIB  DBFEMSB  CBETEE 
TOST  BLISS  TEXAS 
AED 

Em 

29  FLEA  362  <1987) 

I.  Stateant  of  the  Case 

This  unfair  labor  practice  case  is  before  the 
Authority  on  exceptions  filed  by  the  Respondent  and  the 
National  Association  of  Govemaent  Eaployees,  Local  R14> 
89  (MAGS)  to  the  attached  decision  of  the  Adainistrative 
Law  Judge.  The  General  Counsel  filed  an  opposition  to 
the  exceptions.  The  issued  is  whether  the  Respondent 
violated  section  7116(a)(2)  aixi  (3)  of  the  Federal 
Service  Labor-Eanageaent  Relations  statute  (the  Statute) 
by  refusing  to  provide  the  Charging  Party,  National 
Federation  of  Federal  Eaployees,  Local  2068,  Independent 
(NFFE)  with  a  building  for  NFFE's  use  during  a 
representation  election  caapaign.  For  the  reasons  stated 
below,  we  find,  contrary  to  the  Adainistrative  Law  Judge, 
that  l^e  Respondent  was  not  required  to  provide  NFFE  with 
a  building  siallar  to  the  one  used  by  NAGE  emd  that  the 
Respondent  satisfied  the  reguireaents  of  section 
7116(a)(3)  of  the  Statute  by  offering  NFFE  the  use  of 
custoaary  and  routine  facilities  for  use  in  the  czunpaign. 

ZI.  Background 

On  Nay  25,  1984,  NFFE  filed  a  petition  for  an 

election  in  a  bargaining  xmit  of  certain  eaployees  of  the 
Respondent.  At  that  tlae,  the  luiit  was  represented  by 
NAGE.  Until  on  or  about  October  16,  1984,  the  Respondent 
and  NAGE  were  parties  to  a  collective  bargaining 
agreeaent.  After  October  16,  1984,  and  during  the 
pendency  of  the  representation  case,  the  Respondent  emd 
NAGS  continued  to  give  effect  to  their  agreeaent.  On 
F^ruary  28,1985,  the  Regional  Director  of  the  Authority 
approved  an  agreeaent  for  a  consent  election.  On  Nay  8 
and  9,  1985,  em  election  was  conducted.  The  results  of 
that  election  were  inconclusive  because  neither  NAGE  nor 
NFFE  received  a  majority  of  the  valid  votes  cast  in  the 
election.  The  petition  for  election  is  presently  pending 
the  outcome  of  a  run-off  election  to  determine  the 
exclusive  bargaining  representative. 

Under  the  collective  bargaining  agreement  between 
the  Respondent  and  NAGE,  the  Respondent  agreed  to  provide 
a  building  to  NAGE  for  use  as  a  "Union  Hall."  The 
building  provided  for  NAGE's  use  was  a  one-story,  wooden, 
barracks-type  building  in  the  middle  of  a  heavily 
populated  part  of  the  Bf*se.  Beginning  on  or  about  April 
17,  1985,  NFFE  represe;  natives  observed  NAGE  using  the 
building  in  connection  with  its  election  ceunpaign 
efforts.  In  that  regard,  about  2  weeks  before  the 


5-27 


election,  a  large  banner  which  read  "VOTE  NAGE*  was 
placed  on  the  side  of  the  building. 

The  natter  of  NAGE's  use  of  the  building  for 
campaign  purposes  was  initially  raised  by  NFFE  at  the 
consent  election  meeting  in  February  1985.  Subsequently, 
and  prior  to  the  election,  NFFE  asked  the  Respondent  to 
provide  it  with  a  building  for  its  campaign.  NFFE  also 
asked  the  Respondent  to  stop  NAGE  from  using  the  building 
in  question  for  campaign  activities.  The  Respondent 
denied  both  requests.  Ilie  Respondent  advised  NFFE  that 
NAGE  had  obtained  the  use  of  the  building  through 
negotiations  and  that  the  building  was  provided  by  the 
collective  bargaining  agreement.  The  Respondent 
maintained  that  it  could  not  restrict  NAGE's  use  of  the 
building  for  campaign  purposes.  Additionally,  the 
Respondent  advised  NFFE  that  it  would  not  provide  NFFE 
with  a  building  because  a  building  "is  not  in  keeping 
with  what  the  Statute  defines  as  customary  and  routine 
services  euid  facilities."  The  Respondent  did,  however, 
offer  NFFE  the  use  of  various  meeting  facilities, 
including  a  theater  emd  conference  rooms,  to  use  in  its 
caiqpaign  effort.  NFFE  did  not  avail  itself  of  the 
offered  facilities.  NFFE  rented  an  office  off  Base  for 
its  campaign  headquarters. 

III.  Administrative  Law  Judaeus  Decision 

The  Judge  concluded  that  the  Respondent  violated 
section  7116(a)  (1)  and  (3)  of  the  Statute  when  it  refused 
to  provide  NFFE  with  a  building  to  use  during  the 
election  campaign.  In  reaching  that  conclusion,  the 
Judge  found  that  NFFE  acquired  "equivalent  status"  within 
the  meaning  of  section  7116(a)  (3)  of  the  Statute  when  it 
filed  its  representation  petition  emd,  therefore,  that 
it  was  entitled  to  the  same  "customary  emd  routine 
services  axid  facilities"  the  Respondent  had  furnished 
NAGE.  The  Judge  noted  that  the  legislative  history  of 
section  7116(a)(3)  described  as  an  example  of  customary 
and  routine  services  amd  facilities,  "providing  equal 
bulletin  board  space  to  two  laUsor  organizations  which 
will  be  on  the  ballot  in  an  exclusive  representation 
election."  He  concluded  that  if  both  unions  would  be 
equally  entitled  to  bulletin  board  space,  they  were  both 
equally  entitled  to  a  building  for  campaign  purposes. 
The  Judge  reasoned  that  the  Respondent's  contract 
obligation  to  provide  NAGE  with  a  building  was  in 
acco^ance  with  its  section  7116(a)(3)  permission  to 
provide  customary  and  routine  services  and  facilities  and 
that  7116(a)(3)  required  that  NFFE  receive  the  same 
facilities  and  services. 

The  Judge  concluded  that  the  Respondent's  refusal 
to  provide  NFFE  with  a  building  violated  section 
7116(a)(1)  and  (3)  of  the  statute.  Further  in  that 
regard,  the  Judge  rejected  the  Respondent's  contention 
that  the  Authority's  Regional  Office  was  responsible  for 
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any  violation  because  the  Region  was  responsible  for 
supervising  the  election. 

IV.  Positions  of  the  Parties 

In  its  exceptions,  the  Respondent  essentially 
contends  that  an  agency  does  not  have  a  duty  under 
section  7116(a)(3)  of  the  Statute  to  provide  an 
equivalent  status  union  the  seusie  facilities  that  an 
incuBbent  exclusive  representative  has  acquired  through 
collective  bargaining.  The  Respondent  maintains  that  its 
obligation  was  only  to  provide  "customary  and  routine" 
facilities.  The  Respondent  argues  that  t^e  building  in 
dispute  in  this  case  was  obtained  by  NAGE  through 
negotiation  as  the  exclusive  representative  and  was 
provided  for  under  the  collective  bargaining  agreement 
between  itself  and  NAGE.  The  Respondent  argues  that  it 
did  not  provide  NFFE  with  a  building  because  it  did  not 
consider  a  building  a  "customary  and  routine"  facility 
iinder  section  7116(a)(3).  The  Respondent  further 
contends  that  it  offered  NFFE  the  use  of  numerous  meeting 
places,  but  that  NFFE  never  availed  itself  of  any  of  the 
offered  facilities. 

In  its  exceptions,  NAGE  also  contends  that  its  use 
of  a  building  as  a  iinlon  hall  was  obtained  through 
negotiations  and  maintains  that  there  is  no  basis  in 
section  7116(a)(3)  for  giving  an  Intervenor  the  s2UBe 
rights  that  an  Inciunbent  exclusive  representative  has 
gained  through  bargaining.  NAGE  also  argues  that  NFFE 
was  not  disadvantaged  in  this  case  because  the  Respondent 
gave  or  offered  NFFE  extensive  access  to  various 
facilities  on  the  Base  2uid  that  NFFE  had  vans  with 
campaign  signs  displayed  riding  aroiind  the  Base  8  to  10 
hours  a  day. 

In  its  exceptions,  the  General  Counsel  contends  that 
the  Judge  correctly  fotind  that  the  Respondent  violated 
the  Statute. 

V.  Discussion 

The  significemt  part  of  the  complaint  in  this  case 
is  that  the  Respondent  committed  an  unfair  lcUx>r  practice 
by  failing  to  (1)  provide  NFFE  with  a  building  similar 
to  the  one  used  by  NAGE  or  (2)  to  stop  NAGE  from  using 
its  building  for  other  than  representational  purposes. 
The  Judge  decided  this  narrow  issue,  as  do  we.  We  find, 
contrary  to  the  Judge  and  the  General  Counsel,  that  the 
Respondent  did  not  violate  section  7116(a)(1)  and  (3)  of 
the  Statute  as  alleged  in  the  complaint. 

Section  7116(a)  (3)  provides  that  an  agency  may,  upon 
request,  furnish  a  l2dx}r  organization  with  customary  and 
routine  services  emd  facilities  if  the  services  and 
facilities  are  also  furnished  on  an  impartial  basis  to 
other  led)or  organizations  having  equivalent  status. 
Thus,  under  section  7116(a)(3),  if  an  agency  grants  a 
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union's  request  tor  customary  and  routine  services  or 
facilities  in  a  representation  proceeding,  the  agency 
must,  upon  request,  provide  such  services  or  facilities 
to  another  union  having  equivalent  status. 

We  agree  with  the  Judge  that  NFFE  had  equivalent 
status  with  WAGE  in  the  representation  proceeding. 
However,  NAGE  did  not  request  and  the  Respondent  did  not 
greuit  NAGE  the  use  of  a  building  as  a  "customary  and 
routine"  facility  during  that  proceeding.  Rather,  the 
Respondent  provided  NAGE  with  the  building  through  the 
give  emd  take  of  negotiations  with  NAGE  as  the  exclusive 
representative  of  the  unit  involved  before  NFFE  filed  its 
representation  petition.  NAGE's  right  to  use  the 
building  as  a  "Union  Hall"  was  expressly  established  in 
NAGE's  collective  bargaining  agreement  with  the 
Respondent  before  NFFE  became  a  tinion  "having  equivalent 
status . " 

We  can  find  no  compelling  indication  in  the  plain 
language  or  legislative  history  of  section  7116(a)(3) 
that  an  agency  is  required  to  furnish  a  labor 
organization  that  has  achieved  equivalent  status  with  an 
Incumbent  union  in  a  representation  proceeding  with  the 
exact  same  services  and  facilities  that  the  incumbent 
obtained  through  collective  bargaining  before  the 
proceeding.  On  the  contrary,  it  is  reasoneUsle  to  expect 
that  an  incumbent  labor  orgemization  will  have  acquired 
some  advantages  in  agency  services  and  facilities  over 
a  rival  union  through  collective  bargaining.  The  statute 
does  not  require  that  an  agency  equalize  their  positions 
upon  request  of  the  rival. 

The  example  from  the  legislative  history  of  section 
7116(a)  (3)  cited  by  the  Judge  does  not  compel  a  different 
conclusion.  That  exeuople,  "providing  equal  bulletin 
board  space  to  two  ledaor  organizations  which  will  be  on 
the  ballot  in  an  exclusive  representation  election [,]" 
was  used  to  Illustrate  the  kind  of  customary  and  routine 
services  euid  facilities  an  agency  may  furnish  "when  the 
services  and  facilities  are  furnished,  if  requested,  on 
an  Impartial  basis  to  organizations  having  equivalent 
status [.]"  H.R.  Rep.  No.  95-1403,  95th  Cong.,  2d  Sess. 
49  (1978^ .  reprinted  in  Committee  on  Post  Office  and 
Civil  Service,  House  of  Representatives,  96th  Cong.,  1st 
Sess.,  Legislative  History  of  the  Federal  Service  Labor- 
Manaaement  Relations  Statute.  Title  VII  of  the  civil 
Service  Reform  Act  of  178.  Committee  Print  No.  96-7,  at 
695  (1979) . 

We  do  not  believe  that  a  building  is  the  kind  of 
"customary  and  routine"  facility  contemplated  by  Congress 
in  fashioning  section  7116(a)  (3) .  But  even  assuming  that 
a  barracks-type  building  is  a  customary  and  routine 
facility  at  Fort  Bliss,  we  reemphasize  that  NAGE  did  not 
request  and  the  Respondent  did  not  gratuitously  provide 
NAGE  with  the  building  in  question  during  the 
representation  proceeding.  NAGE's  right  to  sue  the 
building  was  established  by  the  previously  negotiated 
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agreeaent.  Therefore,  the  Respondent  was  under  no  duty 
to  grant  NFFE's  request  for  a  similar  building. 
Additionally,  we  note  that  the  Respondent  specifically 
advised  NFFE  that  it  was  prepared  to  provide,  upon 
request,  NFFE  and  NAGE  with  various  meeting  facilities 
for  use  in  their  election  campaigns. 

Accordingly,  we  conclude  that  the  Respondent  did  not 
violate  section  7116(a)(1)  and  (3)  of  the  Statute  as 
alleged  in  the  complaint. 


aOTBi  Unions  continue  to  frequently  allege  violations  of  the 
neutrality  doctrine  as  ULP's  under  §  7116(a)(3).  A  recent  problem 
at  Fort  Sill,  Okledioma,  was  discussed  in  Chapter  2,  supra.  See 
Fort  Sill.  Oklahoma.  29  FLRA  lllO  (1987). 


5-5.  To  Discriminate  Against  an  Employee  Because  of  His  Filing  a 
Complaint  or  Giving  information. 

Section  7116(a)  (4)  provides  that  it  is  an  unfair  l2d>or 
practice  for  an  agency: 

to  discipline  or  otherwise  discriminate  against  an 
employee  because  the  employee  has  filed  a  complaint, 
affidavit,  or  petition,  or  has  given  any  information  or 
testimony  luider  this  chapter;  .  .  . 


CONSUMEH  PRODUCT  SAFETY  COMMISSION 

AND 

AFGE 

4  FLRA  803  (1980) 

The  Issues 

1.  Did  Respondent  violate  Sections  19(a)(1),  (2) 
and  (4)  of  the  Order  by  its  detail  of  the  Local  Union 
President  to  Pittsburgh  for  the  period  of  July  17,  1978 
to  August  11,  1978?  (Case  No.  3-CA-12) 

For  reasons  more  fully  set  forth  hereinafter,  I  have 
foxind  a  violation  as  to  Issues  1  and  2;  and  have  found 
no  violation  as  to  Issues  3,  4,  5  and  6. 

FINDINGS 
A.  Background 


Respondent  was  established  in  1973  to  enforce 
various  laws  dealing  with  consximer  products,  such  as  the 
Consumer  Product  Safety  Act,  the  Hazardous  Substances 
Act,  the  Poison  Prevention  Act,  and  the  Inflammable 
Fed>rics  Act.  Respondent  operates  through  area  offices. 
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one  of  which  is  located  in  Philadelphia,  Pennsylvania. 
In  1978,  the  basic  supervisory  structure  of  the 
Philadelphia  Area  Office,  which  is  the  only  Area  Office 
involved  in  this  proceeding,  was  as  follows:  Nr.  Lacy 
B.  Ward  was  Area  Director  and  generally  responsible  for 
supezrvlsing  all  aspects  of  the  Office;  the  Coamiinity 
Services  Division,  which  handled  public  relations,  was 
headed  by  Ns.  Naria  Juarlgue  emd  she  reported  directly 
to  Nr.  Ward;  the  AdBinistratlon  and  Conpl lance  branches 
also  reported  directly  to  Nr.  Ward;  Nr.  Raymond  Benson 
was  Director  of  Operations  and  supervised  investigations 
conducted  by  the  Office.  Operations  was  further  divided 
into  two  teams  of  six  or  seven  investigators  with  each 
team  being  under  a  supervisor.  Nr.  Frank  Krivda  or 
Nr.  William  Robinson.  In  addition,  there  were  three 
resident  posts:  Pittsburgh,  supervised  by  Nr.  Robinson; 
and  Richmond,  Virginia,  and  Baltimore,  Naryland,  both 
supervised  by  Nr.  Krivda. 

In  Jemuary,  1977,  the  Charging  Party  (hereinafter 
also  referred  to  as  the  "Union")  was  grant^  exclusive 
recognition  for  certain  of  Respondent's  employees  at  its 
Philadelphia  Area  Office.  The  following  individuals 
served  as  Union  officers  during  1978:  Nr.  Raymond 
Labonski,  President;  Nr.  Gary  Armbrust,  Vice  President; 
emd  Nr.  Ben  Fink,  Secretary/Treasurer. 

B.  Nr.  Labonski '8  Union  Activity  through  July  10.  1978 

During  the  first  half  of  1978,  Nr.  Labonski  was 
engaged  in  a  series  of  activities  on  behalf  of  the  Union. 
In  February,  Nr.  Ledsonski  filed  an  imfair  labor  practice 
charge  concerning  a  memoremdum  from  Nr.  Ward  requiring 
secretaries  to  report  their  time  in  15  minute  increments 
which  was  assert^  to  have  been  a  unilateral  change  in 
working  conditions  without  negotiation  with  the  Union. 
In  Narch,  an  employee  was  informed  that  she  was  edaout  to 
be  discharged  and  went  to  Nr.  Labonski  for  assistance. 
After  an  unsuccessful  attempt  to  discuss  the  matter  with 
Nr.  Ward,  Nr.  Labonski  filed  three  charges  of  unfair 
ledsor  practices  over  the  matter  (G.C.  Exhs.  2,  3  and  4). 
On  Narch  10,  Nr.  Ladjonski  accompanied  the  employee  to  a 
meeting  with  Nr.  Ward  and,  when  Nr.  Labonski  sought  to 
speedc,  he  was  told  to  leave.  Thereafter,  Nr.  Ledxjnski 
filed  a  suit  in  the  United  States  District  Court  (G.C. 
Exh.  5)  and  testified  at  a  hearing  in  the  matter.  After 
Nr.  Lalx^nski's  testimony,  the  hearing  was  adjourned,  and, 
after  a  meeting  in  chambers,  the  parties  signed  a  Consent 
Decree  (G.C.  Exh.  6)  which  provided,  in  part,  that  the 
discharge  be  rescinded  and  the  employee  be  allowed  to 
resign.  Shortly  thereafter.  Supervisor  Krivda  in  a 
conversation  with  Nr.  Labonski  referred  to  this  matter 
as  a  "blood  letting"  and  told  Nr.  Ledsonski  he  should 
watch  his  step  (Tr.  71) . 
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In  Nay,  Nr.  Labonskl  served  as  chief  negotiator  for 
the  Union,  with  Nr.  Gary  Ansbrust  a  aeaber  of  the  Union's 
negotiating  teaa,  and,  as  an  alternate,  either 
Nr.  Benedict  Fink  or  Nr.  Janes  Ferrar.  Ns.  Catherine 
Davis  was  chief  negotiator  for  respondent.  Nr.  Raymond 
Benson  served  as  a  member  of  Respondent's  negotiating 
team  as  did  Nr.  Ward  on  occasion.  A  contract  was 
completed  in  mld-Nay  1978.  On  June  7,  1978,  Respondent 
issued  a  memorandum  concerning  a  "Mo  Smoking  Policy"  and 
on  June  8,  1978,  Nr.  Labonski  filed  an  unfair  leUaor 
practice  charge  (G.C.  Exh.  7),  alleging  that  Respondent 
had  made  no  effort  to  negotiate  impact  or  implementation 
of  such  a  policy  prior  to  its  issuemce.  On  Jiuie  21, 
1978,  Nr.  Benson  met  with  Nessrs.  Led>onski  and  Fink  and 
on  June  27,  1978,  Nr.  Ward  advised  Nr.  Labonski  that  he 
was  implementing  the  policy  effective  June  28,  1978, 
because:  a)  the  meting  with  Nr.  Benson  had  given  "ample 
opportunity  for  discussion"  and  b)  "I  do  not  believe  any 
action  taken  by  this  Office  .  .  .  has  had  any  impact  on 
the  employees  of  the  bargaining  unit"  (G.C.  Exh.  8).  On 
June  30,  1978,  Nr.  Ledxinski  filed  a  complaint  (G.C.  Exh. 
9) .  On  July  10,  at  a  weekly  staff  meeting.  Nr.  Ward 
announced  that  there  would  be  a  no  smoking  policy  in  the 
conference  room  and  Nr.  Ledxsnski  promptly  stood  up  and 
stated  that  the  Union  had  filed  formal  charges  edsout  the 
policy. 


C.  The  Pittsburgh  Detail 

On  July  10,  1978,  Nr.  Ward  asked  supervisor  Robinson 
for  the  itineraries  of  Jane  Hanlon  and  Gary  Armbrust. 
Nr.  Robinson  supplied  the  itineraries  and  testified  that 
he  did  not  recall  any  prior  occasion  when  Nr.  Ward  had 
asked  for  the  Itineraries  of  Individual  employees.  Nr. 
Armbrust 's  itinerary  showed  that  for  most  of  the  next  two 
weeks  he  was  scheduled  for  hospital  visits  in  conjunction 
with  the  NEISS  redesign  progreuB. 

The  Pittsbvirgh  Resident  post  was  to  become  open  at 
the  end  of  the  week,  July  14,  1978,  as  the  Resident 
Officer  had  resigned  and  was  leaving  at  that  time.  The 
Pittsburgh  Resident  post  had,  since  its  inception,  been 
filled  by  a  GS-9  investigator.  During  July,  1978,  in 
Nr.  Benson's  2d}sence,  Nr.  Krivda  was  Acting  Director  of 
Operations  and  Nr.  LeUsonski  was  Acting  Supervisor  for 
Nr.  Krivda's  group  from  July  3  (G.C.  Exh.  10)  .  Mr. 
Krivda  testified  that  on  July  12,  1978,  at  edaout  8:00 
a.m.,  Mr.  Ward  had  asked  what  Mr.  Led>onski's  duties  were 
and  that  he  had  told  him  Mr.  Labonski  was  an  acting 
supervisory  inspector.  Later  in  the  day,  on  July  12, 
Nr.  Krivda  placed  the  time  as  eUsout  10:00  a.m.  and  Mr. 
Ward  as  ad)out  1:30  p.m.,  Mr.  Ward  asked  Mr.  Krivda  what 
his  plans  were  for  filling  the  Pittsburgh  Resident  post. 
Nr.  Krivda  replied  that  he  intended  to  send  Ms.  Joyce 
Allen,  a  GS-7  investigator,  emd  Mr.  Fink,  then  a  GS-9 
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investigator,  for  about  a  week  each.  This  had  also  been 
shown  on  the  Work  Plans  neBorandun  dated  July  3,  1978 
(G.C.  Exh.  10)  and  Nr.  Fink  was  aware  that  he  was 
scheduled  to  go  to  Pittsburgh  for  the  week  of  July  17 
through  21. 

Nr.  Ward  told  Nr.  Krivda  that  he  wzmted  a  senior 
investigator,  (l.e.  a  GS-11  investigator)  in  the 
Pittsburgh  post  for  the  next  several  nonths .  The 
Philadelphia  Area  Office  had  only  two  GS-11 
Investigators,  exclusive  of  the  Resident  Officers  in 
Baltimore,  Naryland,  and  Richmond,  Virginia,  neunely 
Ledsonski  emd  Aridsrust.^  Nr.  Ward  testified,  in  part,  as 
follows : 


"I  told  Nr.  Krivda  that  I  wanted  a  senior 
investigator  in  the  Pittsburgh  Resident  Post 
for  the  next  several  months  and  that  I  want 
the  person  on  detail  to  remain  there  for  a 
minimum  of  a  month. 


''THE  WITNESS :  Two  weeks  were  not 
requested  nor  granted.  We  did  not  discuss  a 
two  week  detail  at  this  time."  (Tr.  555) 

Nr.  Krivda  testified  on  direct  exeunination,  in  part,  as 
follows : 


"Q  Did  Nr.  Ward  give  you  any 
instructions  with  regard  to  how  he  wished  the 
Pittsburgh  Resident  Post  to  be  filled? 

"A.  He  wemted  a  senior  investigator  or 
a  GS-11  investigator  assigned  to  the 
Pittsburgh  Resident  Post.  (Tr.  271) 

After  his  recollection  was  refreshed  by  his  exeunination 
of  a  prior  statement.  Nr.  Krivda  further  testified: 

"...  I  told  Nr.  Ward  that  Ledsonski  was 
an  acting  supervisor  for  me  and  that  Gary 
Armbrust  was  away  doing  a  NEISS  training  thing 
in  a  training  hospital  in  Elkton,  Maryland,  at 
the  time . 


"To  the  best  of  my  knowledge,  I  remember 
saying  that  something  to  the  effect  that 
L€ibonski  is  the  only  one  or  something. 


^  Nr.  Fink  beceune  a  GS-11  in  March,  1979. 
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•I  can't  really  recall  the  total — 

*Q.  Just  recall  it  as  best  as  you  can. 

Do  you  resesber  generally  telling  Nr.  Ward, 
that  Labonski  was  the  only  person  available  to 
be  sent  at  that  tine? 

"A.  Yes.*  (Tr.  276-277). 

After  the  neting  with  Nr.  Ward,  Nr.  Krivda  called 
Nr.  Labonski  to  his  office  and  told  hin  he  was  being 
detailed  to  Pittsburgh  for  one  month.*  Nr.  L2dx)nski  was 
dismayed  and  told  Nr.  Krivda  it  would  impose  a  hardship 
for  him  because  his  wife  was  in  advemced  pregnancy  and 
was  having  difficulty.  To  appreciate  the  magnitude  of 
the  problem  to  Nr.  Labonski,  his  wife  had  five  prior 
miscarriages  and  her  present  pregnancy,  which  had  begun 
in  December,  1977,  was  being  continued  by  the  use  of 
daily  medication  which  caused  appreciable  physical  pain. 
Nr.  Ward  was  aware  of  Nrs.  Labonski 's  pregnancy  emd  from 
his  action  at  a  staff  meeting  I  draw  the  inference  that 
Nr.  Ward  was  aware  that  her  pregnancy  was  noted^le.  In 
May,  1978,  Nr.  Labonski  had  spoken  to  Nr.  Benson^  ed>out 
his  wife's  pregnancy  and  had  asked  to  double-up  on  some 
road  trips  in  order  that  he  might  be  spared  going  out  of 
town  in  late  August  or  early  September  and  that  Nr. 
Benson  said,  "...  I  should  not  worory.  I  would  not  be 
traveling  at  that  time."  (Tr.  135,  see,  also,  Tr.  83, 
137) . 

When  Nr.  Krivda  told  him,  "He  [Nr.  Ward]  wants  you 
out  there  for  a  month.  He  wants  a  GS-ll  out  there  and 
it  has  to  be  a  month"  (Tr.  81),  Nr.  Labonski,  after 
telling  Nr.  Krivda  th''t  he  [Labonski]  couldn't  do  it, 
told  Nr.  Krivda, 

"...  that  I  would  call  Nr.  Lacy  Ward  and 
personally  express  my  difficulty  with  the 
assignment.  Nr.  Frank  Krivda  told  me,  'Go 
ahead.  Give  it  a  try.'"  (Tr.  81). 


*  I  am  aware  that  Nr.  Krivda  on  cross-exeunination  testified  that 
NT.  Ward  told  him  to  send  a  GS-ll  to  Pittsburgh  for  "...  two 
weeks  to  a  month. '  (Tr.  307,  307)  and  that  Nr.  Krivda  had  told  Nr. 
Robinson  that  Nr.  Ward  had  told  him  the  detail  was  to  be  from  two 
or  four  weeks  (Tr.  373) .  In  view  of  the  action  taken  by  Nr.  Krivda 
as  well  as  the  testimony  of  Nr.  L2d3onski,  I  do  not  credit 
Nr.  Krivda 's  testimony  that  Nr.  Ward  told  him  that  the  detail  was 
to  be  two  weeks  to  a  month  emd  credit  Nr.  Ward's  testimony  that  he 
told  Nr.  Krivda  that  the  detail  was  to  be  for  a  minimum  of  one 
month.  However,  from  subsequent  events,  I  find  that  Nr.  Krivda 
reasonabj.y  concluded  that  Nr.  Ward  authorized  his  modification  of 
Nr.  Labonski 's  detail  by  his  direction  that  he,  Krivda,  handle  Nr. 
Labonski 's  problems. 
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Mr.  Labonskl  went  to  his  office  aiKi  called  Nr.  Ward.  Nr. 
Labonski  testJ  *led  that  the  following  conversation 
ensued, 

*.  .  .  Lacy,  Frank  tells  me  I's  to  go  to 
Pittsburgh  for  a  month  and  I'm  having  a  great 
deal  of  difficulty  with  this,  my  wife  is  eight 
months  pregnant. 

"Lacy  immediately  said  that,  'If  you  have 
a  problem  with  one  of  your  assignments,  see 
your  supervisor.  He's  the  one  that  makes  up 
your  assignments,'  and  he  hung  up  the  phone." 

(Tr.  83-84). 

CONCLUSIONS 
1.  Case  No.  3-CA-12 

The  facts,  fully  set  forth  herelnedx>ve,  show  by  an 
overwhelming  preponderemce  of  the  evidence  that  the 
motivation,  purpose  2md  intent  of  the  Director  of  the 
Philadelphia  Area  Office,  Mr.  Lacy  Ward,  in  detailing 
Raymond  Laibonski  to  the  Pittsburgh  Resident  Post  was  to 
punish  him  for  activities  as  President  of  the  Union. 
Respondent  thereby  violated  Sections  19(a)(1),  (2)  and 
(4)  of  the  Executive  Order. 

Mr.  Labonskl,  a  GS-11  investigator,  was  an  active 
and  vocal  Union  president  who  used  the  processes  of  the 
Order  to  challenge  actions  of  the  Area  Office  which 
Nr.  Labonski  felt  were  either  unfair  or  which  violated 
Union  or  eaqployee  rights.  In  April,  1978,  Nr.  Ward  had 
commented  to  Ms.  Jaxirique  during  an  automobile  trip  to 
Harrisburg  that  Nr.  Labonski  was  always  harassing  him; 
that  Mr.  LaUaonski  was  disruptive  and  a  troublemaker;  and 
that  he  had  been  in  court  on  St.  Patrick's  Day  when 
Nr.  lAbonski  was  representing  a  secretary  that  he.  Ward, 
had  terminated  emd  Nr.  LeUaonski  was  showing  off.  A 
supervisor  had  termed  the  court  action,  which  had  been 
brought  by  Nr.  L2d)onski  on  behalf  of  the  employee,  a 
"blood-letting"  and  warned  Mr.  L€dx>nski  to  watch  his 
step. 


On  J\ine  30,  1978,  Nr.  Labonski  filed  an  unfair  labor 
practice  complaint  which  concerned  an  asserted  unilateral 
issiumce  of  a  no  smoking  policy.  In  early  July,  Mr.  Ward 
called  Ns.  Jaurique  to  his  office  and  read  the  unfair 
labor  practice  complaint  aloud  and  then  stated  that  since 
Ray  [Nr.  Labonski]  had  nothing  better  to  do  he  was  going 
to  detail  him  to  the  Pittsburgh  Resident  Post,  which  was 
to  become  vacant  July  17,  for  a  month.  Mr.  Ward  further 
told  Ns.  Jaurique  that  he  didn't  have  to  do  it  himself, 
he  would  get  a  supervisor  to  do  it  for  him. 
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The  Director  of  Operations,  Raymond  Benson,  was  on 
leave  the  first  three  weeks  of  July,  1978,  and  Mr.  Frank 
Krivda,  the  senior  team  supervisor,  was  Acting  Director 
of  Operations,  with  Nr.  Labonski,  normally  a  member  of 
Robinson's  staff  (Nr.  Robinson  was  the  other  team 
supervisor),  was  Acting  Supervisor  of  Krivda 's  teeua.  On 
July  3,  1978,  the  Work  Plan  had  been  issued  which  showed 
that  Ben  Fink,  a  GS-9  investigator,  and  Joyce  Allen,  a 
GS-7  investigator,  would  cover  the  Pittsburgh  Resident 
Post  from  July  17,  1978,  through  July  28,  1979.  The 
record  shows  without  contradiction  that  most  details  had 
been  for  a  week  emd  that  the  msiximum  duration  had  been 
two  weeks.  From  its  inception,  the  Pittsburgh  Resident 
Post  had  been  filled  by  a  GS-9  investigator,  although, 
on  paper,  it  could  have  been  filled  with  a  GS-12.  Both 
prior  to  creation  of  the  Pittsburgh  Resident  Post  and 
thereafter,  all  grades  of  investigators,  GS-5  through  GS- 
11,  had  been  detailed  to  Pittsburgh.  Nr.  Fink,  an 
experienced  GS-9  investigator,  wanted  to  go  to  Pittsburgh 
emd  had  previous  experience  in  Pittsburgh,  his  most 
recent  assignment  there  having  been  in  June,  1978.  The 
record  showed  that  a  large  case  backlog  had  existed  in 
Pittsburgh  (See,  Res.  Exhs.  23,  24);  however,  as  the 
result  of  the  reassignment  of  cases  and  the  assignment 
of  additional  personnel  (See,  Mr.  Benson's  memorandum  to 
Mr.  Ward  dated  June  12,  1978  (Attachment  to  Res.  Exh. 
23)),  Nr.  Robinson,  who  supervised  the  Pittsburgh 
Resident  Post,  testified  that,  in  his  opinion,  as  of 
July,  1978,  there  were  not  sufficient  cases  at  the 
Pittsburgh  Resident  Office  to  require  the  presence  of  a 
GS-11  senior  investigator  and  that,  in  his  opinion,  Nr. 
Fink  could  have  performed  the  duties  of  Resident  Officer 
in  Pittsburgh. 

On  July  11,  1978,  in  a  meeting  with  Robinson, 
Jaurique  emd  Webb,  Mr.  Ward  mentioned,  to  get  the  most 
out  of  the  cost,  sending  someone  to  Pittsburgh  "for  a 
longer  period  of  time,"  something  of  this  sort 
".  .  .  that  was  not  a  request.  It  was  just  a  subject 
that  ceune  up.  It  was,  shall  we  say,  thrown  out  at  the 
meeting."  (Tr.  387).  Also  on  July  11,  1978,  Mr.  Ward 
asked  Nr.  Robinson  for  the  Itineraries  for  Mr.  Armbrust, 
the  other  GS-11,  and  for  Jane  Hanlon.  Nr.  Robinson 
stated  that  this  was  the  first  time  Mr.  Ward  had  ever 
requested  an  individual  employee's  itinerary.  The 
itineraries  showed  that  Mr.  Armbrust  would  not  be 
avail£d>le  if  a  GS-11  were  to  be  detailed  to  Pittsburgh 
on  July  17  since  only  Armbinist  and  Hanlon  did  NEISS 
redesign  training  and  both  had  scheduled  NEISS 
assignments  for  this  period.  On  the  morning  of  July  12, 
Nr.  Ward  asked  Mr.  Krivda  what  Mr.  L2d>onski  was  doing  and 
Nr.  Krivda  told  him  he  was  an  acting  supervisor.  Later 
that  morning.  Nr.  Ward  called  Mr.  Krivda  to  his  office 
emd  asked  Nr.  Krivda  what  his  plans  were  for  covering  the 
Pittsbu^h  Post.  Upon  being  told  by  Mr.  Krivda  that  he 
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intended  to  send  Nr.  Fink  emd  Ns.  Allen  for  a  week  each. 
Nr.  Ward  Instructed  Nr.  Krivda  to  send  a  GS>11  for  a 
■onth.  Nr.  Krivda  told  Nr.  Ward  that  Nr.  Arebrust  was 
not  availaJsle  and  that  Nr.  Ledxsnski  was  the  only  other 
GS-11  and  he  was  am  acting  supervisor.  Nr.  Ward  insisted 
that  Nr.  Krivda  assign  a  GS-ll. 

Nr.  Ward  knew  that  Nr.  Labonski's  wife  was  pregnemt 
emd  was  aware  that  this  was  not  a  routine  pregnancy.  In 
Nay,  Nr.  Labonski  had  spoken  to  Nr.  Benson  edsout  his 
wife's  pregnancy  and  had  requested  that  he  double  up  on 
travel  so  that  he  could  avoid  out-of-t(Mim  travel  in 
August  and  Nr.  Benson  had  told  him  not  to  worry,  that  he 
wouldn't  be  travelling  then.  Although  it  was  not  shown 
that  Nr.  Benson  discussed  this  natter  with  Nr.  Ward,  Nr. 
Ward's  knowledge  night  reasonably  be  inferred;  however, 
since  Nr.  Labonski  told  Nr.  Ward  on  July  12,  that  he  was 
having  a  great  deal  of  difficulty  with  the  assignnent  to 
Pittsburgh  for  a  nonth  because  his  wife  was  eight  nonths 
pregnant  and  Nr.  Ward  nade  the  connent  to  Ns.  Jaurlque 
that  they  had  sent  hin  to  Korea  when  his  wife  was 
pregnant  so  why  couldn't  he  send  Ray  [Labonski]  to 
Pittsburgh,  the  direct  testinony  of  Nr.  Labonski  and  Ns. 
Jaurlque,  which  I  credit,  shows  that  Nr.  Ward  acted  with 
full  knowledge  that  the  detail  of  Nr.  Lzdsonski  to 
Pittsburgh  was  a  personal  hardship  to  Nr.  LeOx^nski. 

When  Nr.  Krivda  told  Nr.  Labonski  he  was  being 
detailed  to  Pittsburgh  for  a  nonth.  Nr.  Labonski  told 
Nr.  Krivda  that  he  [Labonski]  couldn't  do  it  and  told 
Nr.  Krivda  that  he  would  call  Nr.  Ward  and  personally 
express  his  difficulty  with  the  assignnent  and  Nr.  Krivda 
said  "Go  edxead."  Give  it  a  try,"  whereupon  Nr.  LeOx^nski 
called  Nr.  Ward  and  Nr.  Ward  testified  that  he  told 
Nr.  L2dx>nskl  "to  dlsctiss  any  problens  that  he  night  have 
with"  Nr.  Krivda  and  that  he  told  Nr.  Krivda  to  "take 
care  of  the  assignnent";  euid  when  Nr.  Krivda  said  "So 
do  you  nean  that  you  want  a  GS-11  in  Pittsbxirgh"  he. 
Ward,  had  responded  "I  thought  that  was  what  ny 
instructions  were  at  first."  Nr.  Ledx>nski  again 
discussed  the  hardship  of  his  going  to  Pittsburgh, 
because  of  his  wife's  pregnancy,  with  Nr.  Krivda  and 
suggested  that  perhaps  Nr.  Arinburst  could  go;  but 
Nr.  Krivda  replied  that  the  earliest  Nr.  Ambrust  could 
go  would  be  in  two  weeks.  As  it  appeared  to  Mr.  Krivda 
fron  Nr.  Ward's  conments  that  Mr.  Ward  was  interested 
only  in  having  a  GS-11  in  Pittsburgh,  he  agreed  to  send 
Mr.  Ledx>nski  for  two  weeks  to  be  followed  by  Nr. 
Amburst.  Nr.  Labonski  talked  to  Mr.  Ambrust  on  July 
12  and  Mr.  Ambrust  told  Mr.  Led)onski  he  would  be  happy 
to  go  to  Pittsburgh  after  LeUxinski's  two  week  detail  for 
whatever  length  of  tine  was  necessary  \inder  Mrs.  Ledxjnski 
was  out  of  danger  aund  the  baby  was  bom.  On  July  24,  Mr. 
Ambrust  conflmed  his  going  to  Pittsburgh  for  a  nonth 
and  a  half  with  Nr.  Robinson,  his  inmediate  supervisor, 
and  with  Mr.  Benson. 
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On  July  25,  1978,  Mr.  Ward  again  mentioned  to  Ns. 
Jaurigue  his  displeasure  with  Nr.  Labonski's  Union 
activities  which  he  described  as  a  means  to  harass  him 
[Ward]  and  went  on  to  say  he  was  upset  with  some  of  the 
people  in  the  office  because  there  had  been  a  switch  in 
detailing  Labonski  to  Pittsburgh  for  a  month  and  that  he 
"made  it  clear  to  the  supervisors  that  Ray  was  to  go  for 
a  month  to  Pittsburgh."  However,  pretending  ignorance 
of  the  "switch  in  detailing,"  Mr.  Ward  did  nothing  until 
July  31  when  Nr.  Led)onski  was  back  in  the  office.  With 
full  knowledge  that  Mr.  Ambrust  was  ready  to  go  to 
Pittsburgh,  Mr.  Ward  ordered  Nr.  Krivda  to  stop  Nr. 
Ambrust  from  going  to  Pittsburgh  emd  Mr.  Ward  ordered 
Nr.  Benson  to  order  Mr.  Robinson  to  send  Mr.  L2d>onski 
back  to  Pittsburgh  for  another  two  weeks.  Mr.  Benson 
told  Mr.  Robinson  that  if  Nr.  L2dx>nski  refused  to  go  he, 
Robinson,  was  to  charge  Ii2d}onski  with  Insubordination. 
In  a  most  revealing  comment.  Nr.  Robinson  testified  that 
when  he  asked  Nr.  Benson  if  this  direction  was  from  him, 
Benson,  or  from  Mr.  Ward,  Mr.  Benson  said  "It  comes  from 
Mr.  Ward  ...  if  you  ask  me  if  he  said  that.  I'll  say 
no.  ..." 


The  record  shows  that  Mr.  Ward  was  beset  with  two 
obsessions:  First  to  punish  Mr.  Labonski  for  his  Union 
activity,  which  Mr.  Ward  considered  personal  harassment, 
and  perhaps,  also  just  to  get  Nr.  Lzdaonski  "out  of  his 
hair"  for  a  month.  Second,  to  make  it  appear  that  he. 
Ward,  was  blauaeless  (See,  also  Re.  Exh.  6).  On  July  11, 
he  suggested  sending  someone  to  Pittsburgh  "for  a  longer 
period  of  time"  and  obtained  the  itinerary  for  Mr. 
Ambrust,  one  of  the  two  GS-lls  in  the  office, 
Mr.  L2d>onski  being  the  other.  On  July  12,  he  told  Nr. 
Krivda  to  send  a  GS-11  to  Pittsburgh  for  a  month;  when 
Mr.  Labonski  told  Mr.  Ward  he  had  a  problem  with  the 
assignment  because  of  his  wife's  pregnancy,  Mr.  Ward  told 
him  to  discuss  any  problem  he  has  with  the  assignment 
with  Nr.  Krivda  and  he  told  Mr.  Krivda  that  he  wanted  a 
GS-ll  in  Pittsburgh  but  carefully  refrained  from  any 
statement  to  Nr.  Krivda  that  Nr.  Labonski  was  to  be 
detailed  to  Pittsburgh  for  a  month.  Nr.  Krivda,  not 
being  privy  to  Nr.  Wain's  true  purpose,  neuaely  to  subject 
Nr.  Laibonski  to  a  detail  out  of  town  for  a  month,  which 
Nr.  Ward  knew  was  a  personal  hardship  to  Nr.  Labonski, 
in  retaliation  for  Nr.  Labonski's  Union  activities, 
reasonably  believed  from  Nr.  Ward's  comments  that  Nr. 
Ward  simply  wanted  a  GS>11  in  Pittsburgh  which,  in  view 
of  Nr.  Labonski's  personal  problem,  he  achieved  by  the 
detail  of  Nr.  LeUsonski  for  two  weeks,  to  be  followed 
thereafter  by  Nr.  Armbrust. 

The  record  strongly  suggests  that  Nr.  Ward's 
decision  to  send  any  GS>11  investigator  to  Pittsburgh  was 
of  doubtful  wisdom,  and,  in  reality,  was  simply  a  ruse 
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to  reach  Mr.  Labonski'^  but  under  Section  11(b)  of  the 
Order,  agency  eanageaent  has  the  right  to  detemine 
*.  .  .  grades  of  positions  or  eeployees  assigned  to  an 
orgemizational  unit,  work  project  or  tour  of  duty.  .  .*, 
encospassing  the  wise  as  well  as  the  ill  conceived  (But 
see.  Southeast  Exchange  Region  of  the  Arev  and  Air  Force 
fivehenae  Service.  Rosewood  warehouse,  South 
Carolina.  A/SLMR  No.  656,  6  A/SUIR  237  (1976)).  While 
Respondent  could  properly  decide  that  the  Pittsburgh 
Resident  Post  should  be  sanned  by  a  Senior,  GS-ll, 
Investigator,  exercise  of  otherwise  legitimate  authority 
to  "interfere  with,  restrain,  or  coerce  an  employee  in 
the  exercise  of  the  rights  assured  by  the  Order"  (Section 
19(a)(1),  by  "discrimination  in  regard  to  .  .  . 
conditions  of  employment"  to  encourage,  or  discourage 
membership  in  a  l2dx>r  organization  (Section  19(a)(2)), 
or  to  "discipline  or  otherwise  discriminate  against  an 
employee  because  he  has  filed  a  complaint  or  given 
testimony  under  the  Order"  (Section  19(a)(4)),  is  an 
unfair  labor  practice.  I  find  that  Nr.  Ward's  order  to 
assign  a  GS-11  investigator  to  Pittsburgh  on  July  17, 
1978,  without  knowledge  that  Nr.  Lzdaonski  was  the  only 
GS~11  Investigator  then  available,  emd  with  intent  and 
design  to  punish  Mr.  Labonski  for  his  union  activity, 
including  the  filing  of  an  unfair  lessor  practice 
cozplaint  under  the  Order,  violated  Sections  19(a)(1), 
(2)  and  (4)  of  the  Order. 


S<-6.  Refusal  to  Bargain. 

Under  Section  7116(a)(5),  it  is  an  unfair  l2d>or 
practice  for  an  agency: 

"to  refuse  to  consult  or  negotiate  in  good  faith 
with  a  labor  organization  as  required  by  this  chapter; 


This  is  the  most  violated  ULP.  Usually  it  is  because 
aumagement  did  not  realize  it  had  a  duty  to  negotiate,  or  refused 
to  concede  that  the  exclusive  representative  could  usurp  what  the 
comnumder/manager  felt  was  his  traditional  decision-making  powers 
as  a  commander /manager.  The  following  case  illustrates  what 
happened  when  a  commander  made  changes  to  work  practices  without 
bargaining  with  the  exclusive  representative  (unilateral  changes) . 


For  exeunple.  Nr.  Benson's  memorandum  of  June  4,  1978,  shows 
action  tedcen  to  deal  with  the  Pittsburgh  backlog;  Mr.  Ward 
testified  that  he  had  no  knowledge  of  the  case  load  in  Pittsburgh 
as  of  July,  1978;  yet  he  made  no  inquiry  before  making  his 
decision;  and  Nr.  Robinson  testified  that,  because  of  the  various 
actions  tak&n,  in  his  opinion,  there  was  no  need  to  detail  a  GS- 
11  senior  investigator  to  Pittsburgh  as  of  July,  1978.  Nor  was 
there  any  economy  of  travel  (See,  TR.  159-161) . 
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0.8.  ABKY  FZaiHCB  88D  ACCOUniaQ  CERER 
fOST  BEBJIMTE  E1BRI80E,  ZBDZAEEPOLZS,  lEDIAEB 
k/BlMR  Mo.  6S1  (May  19,  1976) 


[Rocononded  Decision  of  the  Adalnlstratlve  Law  Judge] 


Findings  of  Fact 

1.  At  all  times  material  herein  Local  1411  AFGE 
was  the  exclusive  collective  bargaining  representative 
for  an  Activity  wide  unit,  including  all  professionals, 
and  excluding  the  usual  supervisory,  managerial  azul 
personnel  ea^loyee  exclusions. 

2.  The  Activity  and  Local  1411  AFGE  entered  into 
a  collective  bargaining  agreement  with  an  effective  date 
of  September  26,  1973,  and  duration  of  three  years. 

3.  Article  III  Section  2  of  the  agreement 
provides,  in  part,  .  No  management  or  staff 
official  will  issue  or  implement  any  local  policy 
statement  on  a  negotied>le  issue  or  any  matter  that  is 
appropriate  for  consultation  unless  it  has  been  referred 
to  the  Union." 

4 .  Article  III  Section  6  of  the  Agreement  provides 
that  pending  the  adjustment  of  emy  negotiable  matter 
there  will  be  no  change  in  conditions  and  that  the 
"determination  of  any  negotieUale  issue  will  be 
accoi^lished  by  means  of  the  conference  machinery.  .  .  ." 
Section  7  provides  that  the  Agreement  is  a  "living" 
document  and  the  parties  must  meet  to  discuss  zmd  consult 
on  matters  not  originally  covered.  Section  8  provides 
that  practices,  etc.,  %dilch  have  not  been  specifically 
covered  by  the  Agreement  will  not  be  ch2mged  prior  to 
discussion  with  the  Union. 

5.  Article  XVII  Section  11  provides,  that  an 
e^)loyee  won't  be  charged  as  tardy  or  with  annual  leave 
if  he  is  in  his  seat  or  "accounted  for  in  his  immediate 
work  area  when  his  tour  of  duty  begins." 

6.  On  November  20,  1974,  prior  to  10:00  a.m..  Nr. 
Robert  Ege,  Labor  Relations  Specialist  for  the  Activity 
delivered  to  Union  President,  Mr.  Thomas  A.  Walton,  a 
draft  of  a  memoreuidxim  entitled  "Poor  Work  Hedsits."  Mr. 
Ege  advised  Ns.  Walton  that  this  was  a  "hot  item"  and 
that  there  was  a  meeting  of  supervisors  scheduled  that 
day  at  12  noon  for  distribution  of  the  documents.  Mr. 
Ege  also  indicated  that  the  decision  had  already  been 
made  and  therefore  any  Union  comments  really  didn't 
matter.  Mr.  Walton  protested  and  advised  Mr.  Ege  that 
he  felt  the  memorandiim  violated  Article  XVII,  Section  11 
of  the  contract. 

7.  Between  10:00  a.m.  and  12  noon  of  November  20, 
Nr.  Ege  delivered  to  Nr.  Walton  emother  copy  of  the  draft 
memoremdum  on  "Poor  Work  HeUsits."  This  was  accompanied 
by  a  transmittal  slip,  which  advised  the  Local  1411  AFGE 
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that  it  was  being  tranaaitted  for  consultation  purposes 
and  that  Local  1411  AFGE  would  have  to  submit  comments 
prior  to  10:00  a.m.  on  November  21,  and  that  failure  to 
do  so  would  result  in  the  memorandum  being  issued  to  all 
first  line  supervisors  during  the  afternoon  of  November 
21,  1974. 

8.  Local  1411  AFGE  President  Walton  responded  in 
a  timely  fashion  stating,  in  writing,  that  Paragraph  1(a) 
of  the  proposed  memorandtim  violated  Article  XVII,  Section 
11  of  the  contract  and  requested  that  'proper  negotiation 
procedures  be  established  as  outlined  in  Article  XL, 
Section  2  emd  3.'  President  Walton  also  referred  to 
Article  III,  Sections  6,  7  and  8  of  the  Agreement.  He 
also  requested  that  part  of  paragraph  3  of  the  draft, 
including  the  table  of  penalties,  be  deleted  and  that  the 
release  date  of  the  memorandum  of  November  21,  be 
rescinded  and  that  'Union  and  Management  jointly  consult, 
2Uid  negotiate  on  proposed  action."  Finally,  he  requested 
that  t^e  Union  be  notified,  in  writing  of  any  action 
taken  'prior  to  implementation.' 

9.  Mr.  Ege  met  with  Mr.  Walton  and  briefly 
discussed  the  Union's  position.  Mr.  Ege  testified  that 
he  really  only  had  authority  to  transmit  Local  1411 
AFGE's  position  to  the  proper  decision  medcing 
authorities.  In  his  recommendation  to  higher  authorities 
Nr.  Ege  concluded  that  the  memorandtu  didn't  constitute 
a  change  in  conditions  and  therefore  'negotiations  .  . 
.  are  not  required.'  In  this  regard  he  noted  that 
previously  the  Centralized  Pay  Operations  instituted  a 
procedure  similar  to  paragraph  1  of  the  proposed 
memor2Lndum  and  noted  that  the  matter  was  not  'formally 
grieved  by  the  Union.' 

10.  On  November  21,  1974,  at  12:00  noon  the 
Activity  met  with  its  supervisors  and  distributed  a 
memoreuidum  concerning  'Poor  Work  Hed>lts.'  This 
memorandum,  although  not  identical  to  the  draft  shown  to 
the  Local  1411,  AFGE,  was,  in  all  major  respects, 
sxibstantlally  identical  to  the  draft  and  did  not 
incorporate  emy  of  the  Union's  proposals. 

11.  The  Union  was  not  contacted  or  communicated 
with  from  the  time  Nr.  Ege  met  with  Mr.  Walton 
immediately  after  receipt  of  the  Union's  reply  (as 
described  in  paragraph  9)  and  the  issuance  of  the  final 
memorandum. 


NOTE:  All  footnotes  are  deleted. 

12.  The  terms  of  the  memorandum  of  November  21, 
were  then  instituted  and  applied  to  the  employee  in  the 
collective  bargaining  unit. 

13 .  The  November  21  memorandiim  provided  in 
paragraph  1  that  first  line  supervisors  must  enforce  the 
following  requirements: 
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a.  EBployeea  will  be  at  their  desks  or 
work  stations  ready  to  coanence  work  at  the 
beginning  of  the  official  tour  of  duty,  after 
break  periods  and  at  the  end  of  their  official 
lunch  periods.  Except  for  the  approved  break 
periods,  employees  must  be  in  their  designated 
work  areas  or  under  your  supervisory  control 
completing  their  assigned  work. 

b.  Personal  conversations  during  non¬ 
break  periods  will  be  kept  at  a  minimum, 
visiting  on  personal  matters  will  be  done 
during  nonduty  periods. 

c.  Clean  up  time  will  be  allowed  for 
desk  euKl  work  area  only.  A  maximiut  of  3  to  5 
minutes  will  be  allowed  at  the  end  of  the 
ei^loyees'  tour  of  duty. 

d.  No  coats  and/or  overshoes  will  be 
put  on  prior  to  completion  of  the  official 
tour  of  duty.  There  will  be  no  line  uos  to 
leave  at  doorways  and  in  hallways.  All 
eiqployees  will  remain  at  their  desks  vintil 
completion  of  the  duty  tour. 

14.  Paragraph  3  of  l^e  Memorandum  of  November  21 
stated  that  noncomplieuice  with  the  requirements  of  the 
memoraiKliim  would  result  in  disciplinary  action  and  set 
forth  a  table  of  penalties  which  provided  for  an  oral 
warning  for  a  first  offense;  a  written  reprimand  for  a 
second  offense;  a  1-5  day  suspension  for  a  third  offense; 
and  a  5-day  suspension  to  ra&oval  for  a  fourth  offense. 

15.  On  November  25,  the  Act.^vity  issued  a  memo  to 
all  Operations  Directors  referring  to  the  November  21 
memorandum  and  stating  that  employees  who  come  in  tardy 
must  be  charged  with  AWOL  if  [they  do]  not  have 
meritorious  j ustif Ication . 

16.  The  Union  was  neither  shown,  nor  advised  of 
this  November  25  memorandum  in  advance  of  its  being 
Issued. 

17.  On  December  21,  1974,  at  the  monthly  Union- 
Activity  meeting,  Mr.  Nalton  attempted  to  raise  the  "Poor 
Work  Habits"  issue  with  General  Currier,  the  Commanding 
Officer,  but  General  Currier  refused  to  discuss  it 
because  it  was  apparently  not  on  the  agenda. 

18.  Prior  to  the  issuance  of  the  November  21 
memoremdum  an  employee  was  not  considered  tardy  or  AWOL 
if  he  was  accounted  for  in  his  "work  area."  This  is 
distinguished  from  "work  station,"  as  provided  in  the 
Nov«Bber  21  memorandum.  The  former  refers  to  a  more 
general  area  in  which  the  employee  works,  whereas  the 
latter  referrea  to  the  specific  machine  to  which  the 
employee  was  assigned. 

19.  Prior  to  the  issuance  of  the  November  21 
memorandum  personal  conversations  in  the  work  area, 
during  non-break  periods,  were  permitted;  employees  were 
permitted  to  discuss  personal  matters  during  non-break 
periods;  employees  were  permitted  a  rather  liberal  clean 
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up  period  and  were  allowed  more  than  3  to  5  minutes  for 
clean  up  time;  and  they  were  permitted  to  put  on  coats 
and  overshoes  prior  to  the  actual  end  of  the  tour  of 
duty. 

20.  Prior  to  the  issuance  of  the  November  21 
memorandiim  and  its  required  penalties  supervisors  had 
been  quite  flexible  and  had  permitted  tardy  employees  to 
work  during  breaks  or  to  take  annual  leave,  but  they  were 
not  normally  charged  with  being  AWOL. 

Conclusions  of  Law 

1.  It  is  concluded  that  the  time  at  which  an 
employee  is  considered  to  have  reported  and  be  ready  for 
work,  at  his  "work  station"  or  in  the  "work  area,"  is  a 
term  and  condition  of  employment,  as  are  whether  personal 
conversations ,  etc . ,  are  permitted  during  non-break 
periods,  the  amount  of  time  pennitted  for  cleanup,  and 
whether  employees  can  put  on  coats  and  overshoes  prior 
to  the  actual  end  of  the  tour  of  duty. 

2.  It  is  concluded  that  generally  permitting  tardy 
employees  to  either  take  annual  leave  or  to  work  during 
breaks  to  make  up  the  late  time  are  terms  and  conditions 
of  employment. 

3 .  An  activity  is  not  permitted  to  alter  or  change 
such  working  conditions  without  first  notifying  the 
collective  bargaining  representative  of  the  employees 
affected  and,  upon  request,  bargaining  edxsut  such 
proposed  changes  before  they  are  put  into  effect.  Cf. 
IRS.  Office  of  the  Regional  crnimiaa loner.  Western  Region. 
A/SLMR  No.  473;  NLRB  Washington.  DC.  A/SLMR  No.  246;  and 
VA  Hospital.  Charleston.  SC..  A/SLMR  No.  87. 

4.  In  the  sxibject  case  the  Activity  notified  the 
Union  of  the  proposed  changes  in  working  conditions  but 
when  advised  that  the  Union  was  not  agreeing  to  the 
proposed  changes,  the  Activity  gave  the  Union  only  24 
hours  to  m2dce  written  comments.  The  Union  protested  the 
limited  time  and  requested  to  meet  and  negotiate 
concerning  these  proposed  changes.  The  Union's  request 
was  not  granted  and  the  proposed  changes  were  put  into 
effect  almost  immediately. 

5.  The  Activity  was  in  fact  advising  the  Union  of 
changes  it  was  going  to  make  and  did  not  wish  to 
seriously  consider  any  Union  proposals. 

6.  The  Activity's  position  that,  because  in  the 
past  it  had  required  the  Union  to  respond  in  writing, 
often  allowing  little  time  for  the  response  the  Union 
agreed  to  such  a  procedure,  is  rejected.  In  the  instant 
case  the  Union  specifically  requested  to  meet  and 
bargain.  There  was  no  showing  with  respect  to  the  past 
occurrences  that  the  union  didn't  agree  with  the  changes 
or  that  it  requested  to  meet  and  bargain. 

7.  Similarly,  the  activity's  position  that  the 
Union  had  by  contract  or  practice  waived  its  right  to 
negotiate  and  bargain  2d)out  such  changes  in  working 
conditions  and  had  settled  for  some  limited  type  of 
consultation  permitting  the  activity  to  require  the  union 
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to  respond  in  24  hours,  in  writing,  and  nothing  more  is 
also  rejectcKi.  The  entire  thrust  of  the  contract  is  to 
have  the  parties  meet,  confer  and  negotiate  concerning 
changes  in  the  agreement  or  in  terms  and  conditions  of 
employment.  The  activity  relies  on  NASA.  Kennedy  Space 
Center.  A/SLMR  No.  223  as  ested^lishing  that  a  Union  can 
waive  its  rights  under  the  order.  But,  in  that  case,  the 
Assistemt  Secretary  held  that  such  a  waiver  must  be  clear 
and  unmistak2d>le  emd,  in  fact,  he  found  no  such  waiver. 
In  the  subject  case,  considering  the  contract,  as  a 
whole,  it  does  not  appear  that  the  Union  waived  its 
rights  to  bargain  edaout  such  a  fundamental  matter  as 
changes  in  working  conditions. 

8.  The  Activity  has  not  submitted  any  evidence  to 
justify  why  the  proposed  changes  had  to  be  made  on  such 
short  notice  and  couldn't  have  been  postponed  so  as  to 
permit  negotiation  with  the  Union. 

9.  Further  all  of  the  Activity's  references  to 
various  manuals  and  regulations  est2UDlish  that  the 
changes  were  permitted  and  proper,  but  not  that  they  were 
required .  or  that  the  prior  practices  were  improper  or 
violated  the  various  regulations. 

10.  In  light  of  all  of  the  foregoing  it  is 
concluded  that  the  Activity  did  not  negotiate  and  bargain 
in  good  faith  with  the  union  2d>out  the  changes  in  working 
conditions,  as  is  required  by  Section  19(a)  (6)  of  the 
Order,  because  it  did  not  give  the  Union  notice  in 
sufficient  time  to  prepare  a  response,  did  not  meet, 
confer  and  negotiate  with  the  Union  concerning  the 
proposed  changes,  and  had  no  intention  of  considering, 
in  good  faith,  any  Union  proposals.  Therefore,  it  is 
concluded  that  the  Activity  violated  Section  19(a)  (6) 
of  the  Order. 

11.  Such  conduct  also  has  a  foreseeable  effect  of 
interfering  with,  restraining  and  coercing  employees  in 
exercising  their  rights  as  protected  by  the  Order  and 
therefore  violated  Section  19(a)  (1)  of  the  Order. 

Recommendation 

In  view  of  my  findings  and  conclusions  stated  ahav&, 
I  make  the  following  recommendations  to  the  Assistant 
Secretary  of  Labor  for  Labor-Management  Relations: 

That  Respondent  be  found  to  have  engaged  in  conduct 
prescribed  by  Section  19(a)  (1)  and  (6)  of  Executive 
Order  11491,  as  2unended,  by  its  unilaterally  changing 
terms  and  conditions  of  employment  without  giving  Local 
1411  AFGE  adequate  advance  notice  and  by  refusing  to 
meet,  confer  and  negotiate  with  the  Union  about  the 
changes,  and  that  the  following  order,  which  is  designed 
to  effectuate  the  policies  of  Executive  Order  11491,  as 
amended,  be  adopted: 


■on  li  The  Assistant  Secretary  adopted  the  ALJ's  findings, 
conclusions,  and  reconmendatlons  with  certain  modifications  in  the 
remedial  order.  Thus,  if  the  change  affects  working  conditions, 
notice  must  be  given  the  exclusive  representative  and  management 
must  negotiate  with  the  union  if  the  union  so  desires. 

■0TB  21  In  AG  Publications  Center.  24  FLRA  695  (1986),  the 
Authority  held  that  the  activity  was  not  required  to  negotiate  with 
the  union  over  its  decision  to  cancel  an  annual  employee  picnic. 
The  FLRA  reasoned  that  the  picnic  was  not  a  condition  of  employment 
because  it  had  no  direct  connection  to  the  work  situation  or 
employment  relationship  of  bargaining  \init  employees. 

BOTE  3:  Recall  that  no  notice  or  opportiinlty  to  bargain  need  be 
given  to  the  union  if  the  change  to  be  Instituted  has  no  more  than 
de  minimis  Impact  on  the  bargaining  xmit  employees.  SSA  and  afge. 
19  FLRA  827  (1985)  .  In  EPA.  Region  II  and  AFGE.  20  FLRA  644 
(1985) ,  the  Authority  applied  the  factors  set  forth  in  the  previous 
case  and  found  that  a  relocation  of  12  unit  employees  from  one  area 
to  euiother  on  the  same  floor  had  de  minimis  impact  when  the  parties 
had  no  past  practice  Involving  these  procedures. 

■0TB  4:  The  activity  violated  sections  7116(a)(1)  and  (5)  of  the 
Statute  when  it  iinilaterally  changed  the  existing  time  freuite  for 
processing  cases  within  its  Estate  and  Gift  Tax  Group  without 
giving  prior  notice  to  the  union  and  affording  it  an  opportvinity 
to  consult  or  negotiate  concerning  impact  and  implementation  of  the 
change  when  the  change  had  a  sxibstantial  impact  on  the  employees' 
working  conditions.  The  fact  that  the  completion  dates  were  easily 
changed  and  that  none  of  the  attorneys  were  subjected  to  meetings 
with  the  Chief  of  the  Branch  is  of  no  import  as  the  absence  of 
enforcement  bears  solely  on  the  remedy  and  not  on  the  change. 
DepajTtment  of  Treasury  IRS.  Jacksonville  District  and  NTEU.  3  FLRA 
630  (1980). 

■0TB  5:  Issues  concerning  disclosure  of  bargaining  unit  employees' 
nzunes  and  home  addresses  to  \uiions  upon  request  have  had  a  lengthy 
litigation  history.  Under  CSRA  §  7114(b)  (4),  management  has  a  duty 
to  furnish  data  necessary  for  a  xinion  to  fulfill  its  bargaining 
obligations  upon  the  union's  request.  The  disclosure  of  such  data 
as  names  and  home  addresses,  however,  implicates  employee  privacy 
concerns,  which  in  turn  resulted  in  many  cases  involving  requests 
for  release  of  such  information.  While  the  Authority  has  remained 
steadfast  in  its  commitment  to  requiring  the  release  of  this 
information,  there  has  been  a  clear  split  in  the  circuits  regarding 
the  propriety  of  this  position.  Most  circuits  considering  the 
issue  have  found  release  of  this  information  to  be  a  violation  of 
the  Privacy  Act  and  have  denied  enforcement.  FLRA  v .  POD .  984  F2d 
370  (10th  Cir.  1993)  Naw  v.  FLRA.  975  F2d  348  (7th  Cir.  1992), 
FLRA  V.  Department  of  Veterans  Affairs.  958  F.2d  503  (2d  Cir. 
1992);  FLRA  V.  Naw.  941  F.2d  49  (1st  Cir.  1991);  FLRA  v.  Dept  of 
Treasury.  Financial  Management  Service.  884  F.2d  1446  (D.C.  Cir 
1989),  cert .  denied .  110  S.  Ct.  863  (1990).  A  minority  of  the 
circuits  have  found  the  federal  leJsor  relations  concerns  to  be 
par2UDOunt  and  have  ordered  release  of  the  information.  FLRA  v. 
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B2C»  975  F.2d  1105  (5th  Cir.  1992),  cert,  granted  113  S.  Ct.  1642 
(U.S.  Mar.  29,  1993)  (No.  92-1223)  ;  FLRA  v.  Naw.  958  F.2d  1490, 
(9th  Cir.  1992);  FLRA  v.  Departeent  of  Commerce.  954  F.2d  994  (4th 
Cir.  1992) .  The  5th  Circuit  case  is  currently  before  the  Supreme 
Court  in  order  to  resolve  the  conflict. 

■0TB  €i  If,  during  negotiations  of  a  new  CBA,  the  existing  CBA 
expires,  many  of  the  provisions  of  the  old  CBA  will  continue  to 
have  effect.  IRS  BrooKhaven.  FLRC  No.  77-A-92  (1977) . 

The  Past  Practices  Doctrine. 

Often  a  local  employment-related  practice  has  been  estcUalished 
informally  (known  as  a  "past  practice")  and  the  management  action 
has  the  effect  of  changing  the  past  practice  without  affording  the 
union  sm  opportunity  to  negotiate.  For  a  discussion  of  this 
problem  in  the  context  of  both  negotiations  and  grievance 
arbitration,  see  Coupe,  D.F.,  The  Past  Practices  Doctrine  in 
Federal  Labor-Manaoement  Relations  in  The  Army  Lawyer  (September 
1978),  at  1.  The  following  synopsis  may  also  be  helpful  in 
understanding  the  effects  of  past  practices: 

A.  Negotiations .  This  doctrine  requires  local  management 
to  negotiate  within  the  recognized  scope  of  bargaining  on  changes 
in  informally  estadalished  personnel  policies,  practices  and  working 
conditions  which  may  be  (1)  covered  by  eunbiguous  language  in  the 
contract;  or  (2)  not  covered  at  all  by  the  contract.  The  obligation 
to  bargain  on  such  changes  is  enforceed)le  as  an  unfair  l2j3or 
practice  under  $$  7116(a)(1)  and  (5).  Thus,  where  local  management 
wants  to  change  an  established  personnel  practice,  it  must  offer 
to  negotiate  with  the  union.  The  extent  of  negotiation  required 
varies  according  to  the  following: 

(a)  If  the  change  by  management  concerns  matters  that 
are  mandatorily  negotizdsle,  management  must  negotiate  to  the  full 
extent  of  its  discretion,  whether  to  have  the  change  and  how  to 
make  the  change. 

(b)  If  the  change  sought  by  meuiagement  is  an  attempt  to 
enforce  management  rights  that  have  been  afforded  employees  which 
were  optionally  negotied>le,  management  must  also  negotiate  fully 
but  only  as  to  the  impact  and  implementation  of  the  change  but  need 
not  negotiate  the  decision  whether  to  continue  the  practice. 

(c)  If  the  change  by  management  is  in  response  to  a 
requirement  of  law  or  an  assertion  of  prohibited  negotiable  rights 
(for  which  there  is  no  authority  to  allow  the  concession), 
management  should  revoke  the  illegal  practice  immediately,  giving 
notice  concurrently  to  the  union  that  it  stands  ready  to  negotiate 
the  impact  and  implementation  which  local  management  can  control. 

(d)  Depending  on  the  facts,  the  Authority  may  well  find 
that  there  is  no  apprecieU^le  impact  within  the  control  of  local 
management  thus  there  may  be  no  need  to  negotiate  at  all.  SBA. 
Puerto  Rico.  A/SLNR  No.  751  (Nov.  17,  1976) . 
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The  doctrine  does  not  apply  to  negotiations: 

(a)  if  there  is  no  exclusive  representative;  or 

(b)  if  there  is  a  specific  CBA  provision  which  gives 
■anageaient  the  right  to  the  unilateral  change;  or 

(c)  where  the  subject  is  not  negotiable. 

The  past  practices  doctrine  does  not  render  permissive  nor 
prohibitcKl  matters  negotied)le.  Further,  negotiation  is  required 
only  to  the  extent  that  the  change  is  controlled  by  local 
management . 

B.  Grievance  Arbitration.  The  past  practices  doctrine  is 
also  applied  in  the  arbitration  of  grievances  to  construe  party 
intent  and  to  formulate  appropriate  remedies. 


88A,  KAHSAS  CITY 

AKD 

AFOE  LOCAL  1336 
9  FLEA  229  (1982) 


Recommended  Decision  and  Order  of  the  Administrative  Law  Judge 

Findings  of  Fact 

•  •  •  • 

1.  At  all  times  material  herein,  the  National 
Office  of  the  American  Federation  of  Government 
Employees,  AFL-CIO,  (National  Council  of  Social  Security 
Payment  Center  Locals) ,  of  which  the  Union  herein,  a 
leibor  organization,  is  an  agent  and  constituent  local 
representative,  has  been  recognized  as  the  exclusive 
representative  for  a  unit  consisting  of  all  non- 
supervisory  employees  (including  professionals)  in  all 
the  Social  Security  Administration  Progreun  Service 
Centers,  excluding  management  officials  and  employees 
engaged  in  Federal  personnel  work  in  other  than  a  purely 
clerical  capacity. 

2.  At  all  times  since  June  10,  1969,  Local  1336, 
AFGE  has  been  the  exclusive  representative  or  the  agent 
of  the  exclusive  representative  of  the  employees  in  the 
unit  described  above  and  employed  at  Respondent's  Kansas 
City,  Missouri  Mid-America  Program  Service  Center. 

3.  Respondent  has  approximately  2200  employees. 
Most  of  the  work  is  accomplished  in  42  modules  of  50 
employees  each.  Each  module  is  headed  by  a  manager  and 
two  assistants.  Above  the  module  organization  are  seven 
section  chiefs  with  responsibility  for  six  modules  each, 
two  branch  chiefs,  the  Director  of  Operations,  and  the 
Director. 
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4 .  The  authorized  daily  hours  of  work  has 
consistently  included  a  30  minute  lunch  period  and  two 
15  minute  rest  periods  or  breaks.  Breaks  are  considered 
official  time  and  employees  are  considered  to  be  on  duty. 

5.  Immediate  supervisors  and  all  supervisory 
positions  above  them  have  consistently  been  authorized 
to  excuse  brief  absences  and  tardiness  from  duty  of  less 
than  an  hour  euid  to  consider  such  2d}sences  as  time  on 
duty  when  the  reasons  appeared  to  be  adequate.  Absences, 
or  tardiness  of  more  than  one  hour,  are  to  be  charged  to 
leave. 

6.  Prior  to  March  12,  1979,  some  module 
supervisors  excused  one  or  more  employees  from  duty  for 
five  to  30  minutes  prior  to  the  beginning  of  the  allotted 
lunch  period,  and  for  a  similar  period  after  the 
luncheon,  so  that  such  employees  could  prepare  for,  and 
clean  up  after,  special  lunch  functions  for  such 
occasions  as  holidays,  birthdays,  retirements,  showers, 
and  related  celebrations.  Such  luncheons  often  ran  over 
the  allotted  30  minute  period,  and  such  supervisors 
excused  the  excess  time  for  employees  in  their  module. 

7.  Prior  to  March  12,  1979,  some  module 
supervisors  excused  employees  from  duty  before  and  after 
breaks  in  order  to  prepare  food  and  drink  when  special 
celebrations  of  bizibday  parties,  showers,  etc.,  were 
scheduled  during  the  breedcs.  Such  celebrations  often 
caused  the  breaks  to  run  over  the  allotted  15  minute 
period,  amd  such  supervisors  excused  the  excess  time  for 
employees  in  the  module. 

8.  Prior  to  March  12,  1979,  the  Direction  of 
Operations  held  staff  meetings  with  section  chiefs  and 
breuich  chiefs  and  orally  reminded  them  on  at  least  a 
monthly  basis  to  restrict  employee  lunches  to  30  minutes 
emd  bre2dcs  to  15  minutes.  Section  Chiefs  and/or  branch 
chiefs,  in  turn,  would  meet  with  their  respective  manager 
to  disseminate  the  information. 

9.  MAMPSC  Guide  7-1,  implemented  March  12,  1979, 
noted  that  the  lunch  time  for  SSA  employees  is  "no  more 
th2m  a  1/2  hour  period.  consequently,  employees  must 
confine  '^eir  preparation,  eating  and  cleaning  up  time 
to  this  lunch  period . " 

10.  Since  the  Issuance  of  MAMPSC  Guide  7-1  lunches 
and  breaks  have  been  confined  to  the  authorized  times  and 
administrative  or  official  time  for  luncheon  preparation 
and  clean-up,  or  break  preparation  and  clean-up  has  not 
been  permitted . 

Catering  of  luncheons 

11.  Prior  to  March  12,  1979  the  food  for  special 
occasions  luncheon  functions  for  unit  employees  was  often 
brought  in  and  set  up  by  a  catering  establishment,  or 
restaurant  located  outside  of  Respondent's  various 
buildings,  or  by  the  in-building  cafeteria. 

12.  MAMPSC  Guide  7-1,  implemented  March  12,  1979, 
provided  that  "outside  catering  (including  in-building 
cafeteria  will  not  be  permitted.)" 
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13.  Since  the  issuance  of  NAMPSC  Guide  7-1  outside 
catering  of  luncheons  has  been  severely  curtailed,  or, 
in  eost  cases,  coepletely  eliminated. 

Ordering  out  and  having  food  delivered 

14.  Prior  to  March  12,  1979  many  unit  employees 
consistently  participated  in  the  'ordering  out'  of 
Ixmcheons,  whereby  groups  of  employees  would  agree 
together  to  order  food  for  lunch  from  a  particular 
outside  establishment.  The  food  order  would  either  be 
picked  up  by  a  unit  employee  and  brought  back  to  the  work 
area,  or  delivered  by  the  outside  estzdslishment  to  the 
work  area. 

15.  Since  the  issuance  of  NANPSC  Guide  7-1  on  March 
12,  1979  the  practice  on  ordering  out  and  having  food 
delivered  by  outside  establishments  has  been  severely 
ctirtailed,  or,  in  most  cases,  completely  eliminated. 
Special  activities  during  break,  display  of  food  at  break 

and  at  other  than  luncheon  period 

16.  Prior  to  March  12,  1979,  many,  if  not  most, 
unit  ofiployees  routinely  participated  or  engaged  in 
celebrations  of  various  types  during  morning  and 
afternoon  breedc  periods  for  such  occasions  as  bed}y 
showers,  birthday  parties,  euid  employee  resignation  and 
reassignments .  During  this  time  fo^  emd  drink  served 
at  these  luncheon  and  breedc  functions  would  remain  on 
display  in  the  work  area  for  consumption  by  unit 
employees  during  the  rest  of  the  regular  duty  time. 

17.  MAMPSC  Guide  7-1,  implemented  March  12,  1979, 
provided  that,  'a  display  of  refreshments  will  not  be 
permitted  before  or  after  the  assigned  lunch  time.'  The 
Guide  also  provided  that,  'any  other  activities  not 
covered  or  authorized  edx}ve  (e.g.,  baby  showers,  birthday 
parties,  etc.)  are  not  authorized  to  be  held  during 
regular  duty  time.' 

18.  since  the  implementation  of  the  MAMPSC  Guide 
special  celebrations  during  the  break  period  and  the 
display  of  refreshments  at  other  them  Ixinch  time  have 
been  severely  curtailed,  or  eliminated. 

Inter-module  collections  of  donations 

19.  Prior  to  March  12,  1979  envelopes  requesting 
monetary  donations  for  employees  undergoing  retirement, 
recent  death  of  family  members,  or  personal  tragedies 
were  routinely  circulated  to  the  desks  of  unit  employees, 
or  to  their  work  areas.  Such  collection  envelopes  would 
be  circulated  frequently  and  routinely  within  the 
Initiating  component's  work  area  and  throughout  other 
work  areas. 

20.  MAMPSC  Guide  7-1,  implemented  March  12,  1979 
provided  that  the  circulation  of  collection  envelopes  to 
components  outside  the  initiating  component's  area  was 
not  authorized. 

21.  Since  the  March  12,  1979  the  circulation  of 
collection  envelopes  to  components  outside  the  initiating 
component's  area  has  been  eliminated. 
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EBPlovee  dress  code  -  coatimes 

22.  Prior  to  March  12,  1979  a  saall  percentage  of 
the  2200  employees  of  the  Respondent  would  wear  costumes 
during  duty  time  In  celebration  of  such  holiday  functions 
as  Halloween,  Themksgivlng,  Christmas,  emd  St.  Patrick's 
Day.  One  or  more  employees  were  observed  on  some  of 
these  occasions  dressed  in  Santa  Claus,  elves,  and 
pilgrim  costumes.  One  module  manager  once  wore  a  pilgrim 
costume.  One  or  two  employees  also  once  went  through 
various  modules  at  Halloween  wearing  gorilla  masks  or 
clown  costximes. 

23.  The  SSA  Guide  on  Employee  Conduct,  issued  in 
September  1978  and  made  available  to  unit  employees, 
provided,  in  part,  that  "An  employee  shall  observe 
standards  of  dress  and  appearance  accepteUsle  in  the 
community  and  suitedale  to  the  work  environment." 

24.  NAMPSC  Guide  7*-l,  implemented  on  March  12, 
1979,  provided,  in  part,  that,  "Except  in  rare  situations 
requiring  the  Director  of  Management ' s  approval , 
employees  are  prohibited  from  wearing  "costumes"  during 
working  hoiirs. 

25.  Since  the  implementation  of  the  MAMPSC  Guide, 
no  unit  employees  have  been  observed  wearing  costumes. 

Retirement  activities  during  duty  hours 

26.  Prior  to  March  12,  1979  retirement  receptions 
were  held  for  retiring  employees.  The  conference  room 
was  reserved.  One  or  two  employees  from  the  retiree's 
unit  would  be  permitted  official  time  to  decorate  the 
room,  serve  ptinch  and  cake,  and  clezm  up  afterwards.  The 
receptions  were  usually  scheduled  for  two  hours  in  the 
afternoon  in  order  to  accommodate  staggered  break  periods 
and  allow  the  retiree  to  be  greeted  ^  fellow  employees. 
Employees  from  throughout  the  Center,  who  were  acquainted 
with  the  retiree  emd  were  granted  permission  by  the 
supervisor,  were  permitted  to  attend  the  reception  during 
their  break  period.  Such  receptions  were  usually 
attended  by  a  large  number  of  unit  employees  and 
supervisors.  These  retirement  receptions  occurred  not 
more  than  eight  times  a  year  prior  to  1978.  During  1978 
there  were  as  many  as  20  retirement  receptions  a  year  and 
the  number  was  expected  to  increase. 

27.  MAMPSC  Guide  7-1,  implemented  on  March  12, 
1979,  provided  that,  "Retirement  receptions  and  parties 
will  not  be  permitted  in  the  work  area  during  duty  time. 
Luncheons  for  retirement  purposes  will  be  subject  to  the 
cdx>ve  stated  policy  [governing  luncheons]." 

28.  Since  the  implementation  of  the  NAMPSC  Guide, 
retirement  luncheons  have  been  limited  to  the  employee's 
own  work  place  during  the  30  minute  lunch  period.  No 
retirement  receptions  of  the  type  occurring  prior  to 
March  12,  1979  have  been  permitted. 
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Consultation/Baraainina  concerning  MAMPSC  Guide  7-i 

29.  On  Dec«iiiiiber  5,  1978  Respondent  transmitted  to 
the  Union  MAMPSC  Guide  7-1,  'Social  Activities  at  the 
Worksite'  in  draft  fora.  The  Union  ismediately  prepared 
a  Beaorand\m  to  Respondent  requesting  negotiations  on 
the  proposed  issuance  of  the  Guide.  The  parties  agreed 
to  meet  on  February  8,  1979. 

30.  At  the  February  8,  1979  meeting,  the  parties 
discussed  the  language  and  content  of  the  transmittal 
sheet  attached  to  the  subject  Guide  and  the  language  and 
content  of  the  proposed  Guide  itself.  The  Union  conceded 
management's  right  to  curtail  such  activities  as  the 
wearing  of  gorilla  costiimes  by  unit  employees,  but 
opposed  issuance  of  the  Guide  itself.  The  Union  orally 
advanced  two  proposals:  (1)  no  chemge  in  existing 
conditions  of  employment;  and  (2)  in  the  alternative,  the 
institution  of  a  flex  band  at  lunch  time. 

31.  Respondent  transmitted  to  the  Union  its  final 
proposed  version  of  the  Guide  on  March  5,  1979,  which 
indicated  a  proposal  implementation  date  of  March  12, 
1979.  The  Union  requested  emd  was  granted  a  second 
meeting  on  March  8,  1979. 

32.  The  March  8,  1979  meeting  was  very  brief  and 
consisted  of  the  Union  presenting  Respondent  with  inrltten 
proposals  concerning  the  subject  Guide  which  were 
identical  to  those  raised  orally  at  the  February  8,  1979 
meeting.  Respondent  replied  that  management  had 
considered  the  Union's  previous  proposals  and  the  written 
proposals  were  nothing  new.  At  this  point,  Reginald  T. 
Huey,  Union  executive  vice  president,  used  the  telephone 
to  call  the  local  office  of  the  Federal  Mediation  and 
Conciliation  Service  (FMCS) .  He  advised  FCMS  that  the 
parties  were  involv^  in  negotiations  and  needed 
assistemce.  Robezrt  D.  Pack,  Respondent's  led>or  relations 
specialist,  advised  Mr.  Huey  that,  'We're  not 
negotiating,  we're  consulting.'  Mr.  Huey  then  left  Mr. 
Pack's  office  after  handing  him  a  typed  FMCS  form. 

33.  Mr.  Pack  received  several  phone  calls  from  FMCS 
Commissioner  Calvin  Hogue  that  day  and  later  furnished 
Mr.  Hogue  all  the  relevant  and  pertinent  documents  which 
he  had  requested.  Upon  being  advised  that  the  FMCS  could 
do  nothing  further,  Mr.  Huey  prepared  a  request  to  the 
Federal  Service  Impasses  Panel  (FSIP) . 

34.  The  following  day,  March  9,  1979,  Nr.  Pack 
received  a  copy  of  the  Union's  request  of  the  FSIP  for 
assistance.  Respondent  implemented  the  subject  Guide  on 
March  12,  1979  and  considered.it  in  full  force  and  effect 
from  that  date  onward.  On  or  eUsout  March  25,  1979,  Nr. 
Pack  received  formal  notice  from  the  FSIP  that  a  request 
for  their  services  had  been  filed.  Respondent  furnished 
to  the  FSIP  all  requested  information.  Subsequently,  the 
Union  withdrew  its  request  for  FSIP  assistance,  and 
Respondent  was  so  notified.  In  the  intervening  period, 
the  Instant  unfair  l2d>or  practice  charge  was  filed. 
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35.  At  all  tlBes  BUiterial  herein  the  eQxsve  neuaed 
parties  were  governed  by  one  of  two  national  master 
collective  bargaining  agreoients.  The  1974  national 
■aster  agreement  provided  In  Article  2,  section  e  that, 
"the  Program  Center  will  consult  with  Its  respective 
Local  on  matters  within  the  authority  of  the  Regional 
Representative  relating  to  personnel  policies,  practices, 
and  working  conditions."  Accordingly,  In  January  1975 
Respondent  2md  Union  formalized  their  "consultation 
practices"  by  agreeing  as  to  the  levels  of  management  and 
the  union  to  be  Involved  In  "consultation"  and  the 
formality  of  the  requests.  The  1978  national  master 
agreement  did  not  contain  amy  description  of  the  local 
bargaining  arremgement,  because  that  Issue  was  subject 
to  reopening  as  soon  as  Its  negotledalllty  was  finally 
determined.  Following  a  negotiability  determination,  the 
matter  was  before  the  Federal  Service  Impasses  Panel  In 
March  1979.  At  this  time.  Respondent  was  Instructed  to 
follow  the  prior  contract  with  respect  to  Its  dealings 
with  the  Union. 

Discussions.  Conclusions,  and  Recommendations 

The  General  Counsel  alleges  that  Respondent 
unilaterally  changed  past  practices  rising  to  the  levels 
of  conditions  of  employment  In  eight  areas  by  Issuing 
MAMPSC  Guide  7-1. 

In  order  to  constitute  the  estedsllshment  by  practice 
of  a  term  emd  condition  of  oaployment  the  practice  must 
be  consistently  exercised  for  an  extended  period  of  time 
emd  followed  by  both  parties,  or  followed  by  one  pairty 
and  not  challenged  by  the  other  over  a  substantially  long 
duration.  Cf.  Department  of  the  Naw.  Naval  Underwater 
Systems  Center.  Newport  Naval  Base.  3  FLRA  412  (1980) . 

Based  on  the  edx>ve  findings  and  the  entire  record, 
I  conclude  under  this  criteria  that  a  preponderance  of 
the  evidence  does  not  establish  the  existence  of  a  past 
practice  throughout  the  Center  with  regards  to  the 
greuitlng  of  official  or  administrative  time  for  luncheons 
and  breedcs  extending  over  30  and  15  minutes, 
respectively,  or  for  the  preparation  and  cleem-up  of  such 
luncheons  and  celebrations  during  breaks.  Some  module 
supervisors  did  excuse  employees  from  duty  for  such 
activities,  but  higher  management  at  the  Center 
continually  reiterated  that  the  l\inch  period  was  limited 
to  30  minutes  and  breaks  to  15  minutes  and  sought  to  have 
the  supervisors  enforce  these  limits.  Thus,  MAMPSC  Guide 
7-1,  by  confining  the  preparation,  eating,  and  cleaning 
up  of  Ivmcheons  to  30  minutes  merely  reaffirmed  existing 
personnel  policies  and  practices  at  the  Center. 

Similarly,  a  preponderance  of  the  evidence  does  not 
estedsllsh  the  existence  of  a  past  practice  whereby  unit 
employees  consistently  wore  costtimes  for  holiday 
celebrations  during  working  hours.  Such  Incidents  as  are 
reflected  In  the  record  are  properly  deemed  Isolated 
occurrences  by  a  small  number  of  employees  among  the  2200 
employees  at  the  Center.  These  Incidents  do  not  prove 
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th«  existence  of  a  recognizeUale  working  condition.  A 
reasomUDle  person  would  not  view  these  Isolated  incidents 
as  reflecting  a  consistent  pattern  that  suggests 
reoccurrence  based  on  design  as  distinguished  fros 
reoccurrence  based  on  luck  or  one-tine  affairs.  Thus, 
NANPSC  Guide  7-1,  by  prohibiting  the  wearing  of  personnel 
policies  and  practices  at  the  Center  providing  for  "the 
standard  of  dress  and  appearemce  acceptable  in  the 
coHsunity  axxl  sulteddle  to  the  work  enviroraient .  * 

The  preponderance  of  the  evidence  does  establish 
that  NAIIPSC  Guide  7-1  changed  past  practices  rising  to 
the  level  of  conditions  of  esploynent  by  prohibiting  unit 
employees  from  having  (1)  retirement  receptions  as 
pre'^iously  conducted,  (2)  inter-module  collections  of 
donations,  (3)  employee  activities  during  break  and  the 
display  of  food  and  refreshments  at  breaks  and  at  other 
than  Ixincheon  periods,  (4)  catering  of  luncheons,  during 
the  authorized  luncheon  period,  and  (5)  ordering  out  and 
delivery  of  food  for  lunch.  It  is  well  est2d>lished  that 
terms  emd  conditions  of  employment  estedalished  by  past 
practice  may  not  be  altered  by  either  party  in  the 
absence  of  agreement  or  impasse  following  good  faith 
bargaining.  Department  of  the  Navy,  Naval  Underwater 
Systems  Center.  Newport  Naval  Base.  3  FLRA  412  (1980) . 

The  record  reflects  that  Respondent  unilaterally 
made  these  changes  in  past  practice  without  bargaining 
in  good  faith.  The  Union's  specific  proposals  were 
neither  agreed  to  by  meuiagement,  modified  and  agreed  to 
by  the  parties,  withdrawn  by  the  Union,  or  in  any  other 
way  resolved  by  the  parties  as  required  by  the  Statute 
prior  to  the  time  the  changes  were  implemented  through 
the  NAMPSC  Guide  on  March  12,  1979.  Respondent  viewed 
its  primary  obligation  under  the  master  agreement  and  a 
1975  memorandum  as  one  of  "consultations"  rather  than 
"negotiations."  This  argument  must  be  rejected  for  the 
same  reasons  set  forth  in  a  series  of  decisions  under  the 
Executive  Order  affirmed  by  the  Assistant  Secretary  and 
cited  with  approval  most  recently  in  Department  of 

_ Education  and  Welfare. _ Social  Security 

Administration.  Great  Lakes  Prooreua  Center.  Chicago 
Illinois.  2  FLRA  559  (1980) .  Neither  the  master 
agreement  nor  the  January  1975  agreement  in  which 
Respondent  and  the  Union  formalized  their  oral 
"consultation  practices"  constituted  a  clear  and 
unmlstakedsle  waiver  of  the  union's  right  to  bargain  mid¬ 
contract  changes.  No  differentiation  is  spelled  out 
between  "consult"  and  "negotiate." 

Respondent's  additional  argiaments  that  a  critical 
work  exigency  existed  and  that  the  nature  of  the  Union's 
proposals  and  its  actions  on  March  8,  1979  justified  the 
unilateral  Implementation  of  the  changes  are  also 
rejected.  Accordingly,  it  is  concluded  that  Respondent 
violated  section  7116(a)  (5),  by  refusing  to  negotiate  in 
good  faith,  2uid  derivatively,  section  7116(a)(1)  of  the 
Statute . 
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Alleged  Refusal  to  Cooperate  with  Impasse  Procedures 

The  General  Counsel  alleged  that  Respondent  violated 
section  7116(a)(6)  and  (8)  by  refusing  to  cooperate  with 
iapasse  procedures.  The  General  Counsel  contends  that 
Respondent's  action  in  unilaterally  inpleaenting  the 
NAMPSC  Guide  on  March  12,  1979,  after  having  received 
notice  of  the  Union's  request  for  the  services  of  the 
Federal  Service  Iiiq)asses  Panel,  and  before  such  request 
had  been  acted  on  by  the  Panel,  constituted  a  failure  to 
cooperate  in  iapasse  procedtires,  regardless  of  whether 
an  actual  negotiation  inpasse  had  been  reached  emd 
regardless  of  whether  the  iepasse  request  was  proper. 

It  is  noted  that  Respondent  furnished  all 
infomation  requested  by  the  Panel  and,  in  so  doing, 
contended,  in  part,  that  its  issuance  of  the  Guide  was 
not  negotied>le  and  that  its  obligation  on  such  natters 
was  only  to  consult  with  the  Union.  This  position  was 
Respondent's  basic  error  in  the  controversy  and  the 
remedy  afforded  herein  ror  a  violation  with  regard  to  its 
failure  to  bargain  in  good  faith  medces  it  unnecessary  to 
reach  the  issue  of  a  separate  violation  of  section 
7116(a)(6)  2uid  (8),  However,  if  it  were  deemed  proper 
to  reach  this  issue,  I  would  concliide  that  there  was  no 
"Impasse"  within  the  neeuning  of  5  C.F.R.  section 
2470.2(e)  which  "means  that  point  in  the  negotiation  of 
conditions  of  employment  at  which  the  parties  are  unedsle 
to  reach  agreement,  notwithstanding  their  efforts  to  do 
so  by  direct  negotiations  and  by  the  use  of  mediation  or 
other  voluntary  arrangements  for  settlement." 
Consequently,  in  my  view,  the  impasse  provisions  of 
section  7119(b)  of  the  Statute  were  inapplicable  and, 
under  the  circumstances,  I  would  find  no  separate 
violation  of  sections  7116(a)(6)  emd  (8)  as  alleged. 


IK)TE  1:  On  24  June  1982,  the  Authority  adopted  the  ALJ's  findings, 
conclusions  emd  recommendations. 

MOTE  2:  The  Authority  foimd  that  the  agency  violated  §§  7116(a)(1) 
and  (5)  when  it  unilaterally  eliminated  an  ested^lished  past 
practice  by  issuing  an  Instruction  stating  that  leave  without  pay 
(LHOP)  will  not  be  granted  to  employees  who  had  reached  the  maximum 
allowedsle  earnings  for  a  pay  period,  and  then  failing  to  bargain 
in  good  faith  over  this  change  and  its  impact  on  unit  employees. 
The  Authority  fo\md  that  a  past  practice  of  granting  LWOP  at  the 
discretion  of  supervisors  existed  anri  rejected  the  agency's 
argument  that  it  was  effectively  discontinued.  Whatever  attempt 
made  by  the  activity  to  end  the  practice  was  not  communicated  to 
the  union,  nor  was  it  ever  made  clear  to  management's  own 
supervisors.  Portsmouth  Naval  Shipyard.  5  FLRA  352  (1981). 
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■ora  3t  Annual  picnic  and  post  exchange  privileges  as  past 
practices.  Sa&  AG  Publications  Center.  24  FLRA  695  (1986);  afge 
V.  FLRA.  866  F.2d.  1443  (D.C.  Cir.  1989). 


■ora  4 1  The  FLRA  has  ruled  that  a  past  practice  is  irrelevant  when 
it  does  not  affect  bargaining  unit  employees  or  is  within 
management's  exclusive  authority.  AFGE  Local  2761  v.  FLRA.  866 
F.2d  1443  (1989). 

5-7.  railure  to  cooperate  ia  liqpasse  Prooedures. 

It  is  an  unfair  labor  practice  for  am  agency  to: 

(6)  to  fail  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required  by  this 
chapter;  .  .  . 


FLORIDA  HATZOHAL  GUARD 
and 

■ATIOIAL  ASSOCIATIOa  OF  GOVBRniEaT 
LOCAL  RS-91,  R5-107,  R5-120 
Case  KO.  4-CA-407 


DECISION 

Statement  of  the  Case 

This  is  a  proceeding  under  the  Federal  Service 
Labor-Kanagement  Relations  Statute  (the  Statute) ,  92 
Stat.  1191,  5  U.S.C.  9  7101  sea.  It  was  instituted 
by  the  issuemce  of  a  Complaint  and  Notice  of  Hearing  on 
April  22,  1980  based  upon  a  charge  filed  on  March  25, 
1980  by  National  Association  of  Government  Employees, 
Locals  R5-91,  R5-107,  emd  R5-120,  herein  referred  to  as 
the  Charging  Party  or  Union.  The  Complaint  alleges,  and 
there  is  no  serious  factual  dispute,  that  Florida 
National  Guard,  herein  referred  to  as  the  Respondent, 
rejected  amd  refused  to  comply  with  a  Decision  and  Order 
of  the  Federal  Service  Impasses  Panel,  herein  referred 
to  as  the  FSIP  or  the  Panel,  in  Case  No.  78  FSIP  100. 
By  so  doing.  Respondent  is  alleged  to  have  violated 
Sections  7116(a)(1),  (5),  (6)  and  (8)  of  the  Statute. 

The  issues,  as  set  forth  in  the  General  Counsel's 
brief,  are  as  follows: 

A.  Whether  Respondent's  refusal  to  comply 
with  a  Decision  and  Order  of  the  FSIP  violates 
Sections  7116(a)(1),  (6)  and  (8)  of  the 
Statute . 

B.  Whether  Respondent's  refusal  to  enter 
into  negotiations  with  the  Union  concerning 
compliemce  with  a  Decision  and  Order  of  the 
FSIP,  upon  request  by  the  Union,  violates 
Sections  7116(a)(1)  and  (5)  of  the  Statute. 


This  case  represents  emother  chapter  in  the 
continuing  saga  of  the  efforts  by  the  National  Guard  to 
eventually  obtain  court  review  of  a  decision  of  the 
Federal  Service  Impasses  Panel.  In  the  ed>sence  of  any 
statutory  provision  permitting  direct  review  of  an 
adverse  FSIP  decision,  the  National  Guard  in  this  and  in 
other  cases  throughout  the  country'  is  exhausting  its 
administrative  and  statutory  remedies  by  first  subjecting 
itself  to  an  unfair  leUsor  practice  proceeding  so  that  it 
cem  lay  the  groundwork  for  couort  review  pursuant  to 
Section  7123  of  any  adverse  decision  by  the  Federal  Labor 
Relations  Authority.  Thus,  Respondent  is  acting  in 
accordemce  with  the  views  of  the  Authority  as  set  forth 
in  its  decisions  denying  petitions  for  direct  review  of 
a  Federal  Service  Impasse  Panel  Decision  and  Order. ^ 

At  the  hearing  in  St.  Augustine,  Florida  all  parties 
were  afforded  full  opportunity  to  be  heard,  adduce 
evidence,  examine  and  cross-exeuaine  witnesses,  and  argue 
orally.  Thereafter,  Respondent  and  General  Counsel  filed 
briefs  which  have  been  duly  considered. 

Upon  consideration  of  the  entire  record  in  this 
case,  from  my  observation  of  the  witnesses  and  their 
demeanor,  and  from  all  of  the  testimony  and  evidence 
presented  at  the  hearing,  I  make  the  following  findings 
of  fact,  conclusions  of  law  and  recommended  order. 

Findings  of  Fact  and  Conclusions  of  Law 

1.  The  mission  of  the  Employer  is  to  provide  units 
of  trained  personnel  to  augment  the  armed  forces  of  the 
United  States,  and  to  preserve  peace,  order,  and  public 
safety  within  the  State  of  Florida.  To  carry  out  this 
mission  the  Employer  maintains  a  cadre  of  some  530  Army 
euid  320  Air  National  Guard  technicians.  Most  of  these 
employees  are  located  at  Jacksonville  (432) ,  Ceuap 
Blemding  (110),  and  St.  Augustine,  Florida  (106),  but 
there  are  17  one-person  and  11  two-person  locations  eunong 
the  many  which  are  served  by  Army  National  Guard 
technicians . 

2.  At  all  times  material  herein,  including  since 
on  or  about  August  1971,  the  National  Association  of 
Government  Employees,  Local  R5-91,  R5-107  and  R5-120  have 
been  certified  as  exclusive  representatives  in 
appropriate  units  of  all  non-supervisory  wage  grade,  and 
general  schedule  Army  and  Air  National  Guard  technicians 
in  the  State  of  Florida  but  excluding  supervisors  and 
non-supervisory  employees  engaged  in  Federal  Personnel 
work  except  in  other  than  a  purely  clerical  capacity, 


'  New  York,  California,  Kentucky,  Kansas,  New  Mexico. 

^  State  of  New  York.  Division  of  Military  and  Naval  Affairs  and 
New  York  Council.  Association  of  civilian  Technicians.  Inc. ,  2  FLRA 
185  (1979) .  On  the  seune  date,  the  Authority  issued  two  similar 
decisions  involving  the  California  National  Guard  in  2  FLRA  190  and 
2  FLRA  195  (1979) . 
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Banageaent  officials,  professional  employees,  and  guards 
in  NAGE  Local  R5-91,  R5-107  and  R5-120. 

3.  The  certified  units  referred  to  eUsove  in 
paragraph  2  have  been  embodied  in  the  terms  of  a 
collective  bargaining  agreement  approved  January  29,  1975 
between  Respoi^ent  and  Union. 

4.  At  all  times  material  herein,  including  all 
times  since  January  29,  1975,  the  National  Association 
of  Government  Employees,  Locals  R5-91,  R5-107  and  R5'> 

120  have  been  and  are  the  exclusive  representatives  of 
the  employees  in  the  units  described  above  in  paragraph 
2. 

5.  At  all  times  material  herein,  the  following 
named  persons  occupied  the  positions  set  opposite  their 
respective  names  zmd  have  teen  and  are  now  supervisors 
emd  management  officials  of  the  Respondent  within  the 
meeuilng  of  5  U.S.C.  §  7103(a)  (10)  and  (11)  and  are  agents 
of  Respondent  at  its  St.  Augustine,  Florida  location. 

K.  C.  Bullard  -  Major  General,  Commander 

Florida  National  Guard 

C.  M.  McCormick,  Jr.  -  Colonel,  SS,  FLARING 

Technician  Personnel  Officer 
Report  and  Recommendation  in  Case  No.  78  FSIP  100 
involving  Respondent  2uid  Union  herein  in  which  it  made 
the  following  settlement  recommendations  to  the  parties. 

1.  The  wearing  of  the  military  xmiform 

a.  The  parties  should  adopt 
lemguage  in  their  agreement  affording 
individual  employees,  while  performing 
their  day-to-day  technician  duties,  the 
daily  option  of  wearing  either  (a)  the 
military  \miform  or  (b)  an  agreed  upon 
standard  clviliam  attire  without  display 
of  military  rank,  such  clothing  to  be 
obtained  by  employees  who  choose  to  wear 
it. 

b.  The  parties  should  agree  upon 
exceptions  to  cover  those  circumstances 
and  occasions  for  which  the  wearing  of 
the  military  uniform  may  be  required. 

7.  On  January  29,  1980,  the  FSIP  issued  its 

Decision  and  Order  in  Case  No.  78  FSIP  100  involving 
Respondent  and  Union  herein  in  which  it  ordered  the 
parties  to  adopt  in  their  collective  bargaining  agreement 
the  recommendations  of  the  FSIP  as  contained  in  its 
Report  and  Recommendations  in  Case  No.  78  FSIP  100,  which 
recommendations  are  set  forth  in  paragraph  6. 

8.  On  or  edsout  February  20,  1980,  Randy  J.  Cohen, 
attorney  for  the  Union,  wrote  Colonel  McCormick 
requesting  negotiations  concerning  compliance  with  the 
January  29,  1980  FSIP  Decision  and  Order.  Respondent  on 
or  8Ux>ut  February  29,  1980  by  its  supervisor,  management 
official  and  agent  Technician  Personnel  Officer  Colonel 
C.  M.  McCormick,  Jr.,  informed  in  writing  Mr.  Howard  W. 
Solomon,  Executive  Director,  FSIP,  with  a  copy  to  the 
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Union,  that  Respondent  was  rejecting  the  FSIP's  Decision 
and  Order  in  Case  No.  78  FSIP  100  and  would  not  comply 
with  it.  The  pertinent  part  of  that  letter  is  quoted 
below: 

"The  Panel  Decision  and  Order  has  been 
carefully  reviewed,  2md  it  appears  that 
management  is  in  the  untenable  position  of 
being  put  in  violation  of  its  lawful  military 
requirements,  if  the  basic  issue  involved  is 
not  otherwise  resolved.  The  authority  for 
wear  of  the  military  uniform  flows  from 
statutory  requirement  under  the  United  States 
Code,  which  prescribes  the  wear  and  use  of  the 
military  uniform,  under  appropriate 
regulations  of  the  Secretary  of  Defense.  The 
impasse  is  not  between  LeUsor  and  Management, 
but  arises  from  compliance  with  mission 
essential  requirements  of  the  National  Guard. 

It  is  further  submitted  that  the  issue  is 
one  which  leaves  no  avenue  of  settlement  or 
negotiation  open  to  the  Florida  National 
Guard.  The  uniform  wear  is  an  integral  part 
of  the  mission  of  National  Guard  personnel , 
and  it  is  not  appropriate  for  the  Authority  to 
compel  requirements  incompatible  with  the 
ftinction  and  mission  of  the  National  Guard. 

The  Florida  National  Guard  has  therefore 
concluded  that  compliance  with  the  Panel's 
Decision  and  Order  cannot  be  initiated  in  good 
conscience  as  it  relates  to  the  uniform  issue. 

In  view  of  this  conclusion,  and  the  fact  that 
no  avenue  of  review  or  appeal  exists,  this 
Headquarters  must  respectfully  reject  the 
Panel's  decision.  ..." 

A  copy  of  this  February  29,  1980,  letter  of  Colonel 
McCormick  refusing  compliance  with  the  Panel's  Decision 
eund  Order  was  sent  to  Mr.  Cohen  in  response  to  his 
February  20,  1980  request  for  compliemce  negotiations 
with  regard  to  the  Pemel's  Decision  and  Older. 

9.  Since  on  or  edx>ut  February  20,  1980  and 
continuing  to  date.  Respondent  has  at  its  St.  Augustine, 
Florida  location,  in  violation  of  5  U.S.C.  §  7116(a)(1) 
and  (6)  failed  and  refused  and  continues  to  fail  and 
refuse  to  cooperate  in  impasse  procedures  and  decisions 
by  refusing  to  comply  with  and  rejecting  the  FSIP 
Decision  and  Order  in  Case  No.  78  FSIP  100  as  outlined 
^Jx>ve  in  paragrapl^s  6,  7  and  8. 

10.  Since  on  or  2dx}ut  February  29,  1980  and  at  all 
times  thereafter.  Respondent  has,  at  its  St.  Augustine, 
Florida  location,  in  violation  of  5  U.S.C.  §  7116(a)(1) 
and  (8),  failed  and  refused  and  continues  to  fail  and 
refuse  to  comply  with  provisions  of  5  U.S.C.  §  7119 
(c)(5)(C)  by  failing  and  refusing  and  continuinj  to  fail 
and  refuse  to  adopt  in  their  agreement  with  the  Union  the 
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binding  language  of  the  FSIP  Decision  and  Order  in  Case 
No.  78  FSIP  100  as  outlined  in  paragraphs  6,  7  and  8. 

11.  Since  on  or  etbout  February  29,  1980  and  at  all 
tines  thereafter  Respondent  did  refuse  and  continues  to 
refuse  to  bargain  in  good  faith  with  the  union  as  the 
exclusive  representative  of  the  employees  in  the  units 
described  above  in  paragraph  2  in  that  Respondent  failed 
and  refused  and  continues  to  fail  and  refuse  to  negotiate 
in  good  faith  the  requirements  of  the  language  and  adopt 
in  their  agreement  with  the  Union  the  requirements  of  the 
FSIP  Decision  and  Order  in  Case  No.  78  FSIP  100  as 
outlined  2Ux>ve  in  paragraphs  6,  1  and  8  as  part  of  its 
final  resolution  of  the  impasse  between  the  Respondent 
and  the  Union. 

Discussion  and  Analysis 

The  pertinent  statutory  provisions  involved  in  this 
proceeding  are  as  follows: 

§7116.  Unfair  labor  practices 

"(a)  For  the  purpose  of  this  chapter,  it  shall 

be  an  unfair  ledx>r  practice  of  an  agency — 

"(1)  to  interfere  with,  restrain  or 
coerce  emy  employee  in  the  exercise  by  the 
employee  of  any  right  \mder  this  chapter; 

•  •  • 

"(5)  to  refuse  to  consult  or  negotiate  in 
good  faith  with  a  ledx>r  orgemization  as 
required  by  this  chapter; 

"(6)  to  fail  or  refuse  to  cooperate  in 
impasse  procedures  and  impasse  decisions  as 
rec[uired  by  this  chapter;  .  .  . 

"(8)  to  otherwise  fail  or  refuse  to 
comply  with  any  provision  of  this  chapter. 

In  addition.  Section  7119(c)(5)(C)  of  the  Statute 
provides  that: 

Notice  of  any  final  action  of  the  Peuiel  under 
this  section  shall  be  promptly  served  upon  the 
parties,  and  the  action  shall  be  binding  on 
such  parties  during  the  term  of  the  agreement, 
unless  the  parties  agree  otherwise.  (Emphasis 
added . ) 

Although  the  Authority's  New  York  and  California 
decisions  (cited  herein  in  paragraph  2)  were  not  unfair 
leOxjr  practice  proceedings,  it  is  significant  that  the 
Authority  referred  to  the  following  legislative  history 
(H.  Rep.  No.  95-1403,  July  31,  1978,  at  54-55)  and  itself 
added  emphasis  to  a  portion  thereof: 

Notice  of  any  final  action  of  the  Panel  must 
be  promptly  served  upon  the  parties,  and  the 
action  is  final  and  binding  upon  the  parties 
during  the  term  of  the  agreement,  unless  the 
parties  agree  otherwise.  Final  action  of  the 
Panel  under  this  section  is  not  subject  to 
appeal,  and  failure  to  comply  with  anv  final 
action  ordered  bv  the  Panel  constitutes  an 
unfair  led)or  practice  by  an  agency  under 
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section  7116(aW6)  and  (8)  or  a  labor 

organization  under  section  7116(b)  (6)  and  (8) . 

[Emphasis  added.] 

The  foregoing  language  of  the  Authority  compels  me 
to  the  following  conclusions:  A  final  action  of  the  FSIP 
is  binding  upon  the  parties  and  is  not  subject  to 
collateral  attack  in  an  \infair  ledx>r  proceeding;  rather, 
the  only  issue  before  me  is  Respondent's  non-compliance 
with  that  decision.  There  being  no  dispute  about 
Respondent's  non-compliance,  I  am  constrained  to  find  a 
violation  of  Section  7116(a)(6)  and  (8).^  Further,  by 
rejecting  the  statutory  procedure  enacted  to  resolve 
impasse  disputes,  Respondent  has  interfered  with  the 
rights  of  employees  in  violation  of  Section  7116 (a) (l).^ 

A  new  issue  presented  in  the  Instant  proceeding  is 
whether  Respondent  refused  to  "consult  or  negotiate"  as 
required  by  the  Statute.  In  Veteran's  Adm^ni3tration. 
Salem .  Virginia .  l  FLRA  No.  lOl  (August  21,  1979)  the 
Authority  held  that  the  refusal  to  negotiate  on  an  issue 
after  the  issue  had  been  determined  to  be  negotiedsle  by 
the  processes  under  the  Executive  Order,  constitutes  an 
unfair  labor  practice  pursuant  to  Sections  19(a)(1)  and 
(6)  of  the  Oi^er.  In  that  case,  respondent  refused  to 
bargain  over  an  issue  deemed  negotied^le  by  the  FLRC, 
pending  respondent ' s  request  to  the  United  States 
Attorney  General  for  an  opinion  as  to  the  responsibility 
of  respondent  to  2d>ide  by  a  negotiability  determination 
of  the  FLRC  which  was  allegedly  contrazry  to  the  agency's 
regulations.  The  Authority  determined  that  Respondent's 
actions  in  holding  negotiations  in  abeyance  pending 
referral  of  a  request  for  an  opinion  of  the  U.S.  Attorney 
General  for  review  does  not  relieve  Respondent  of  its 
obligation  to  bargain. 

Accordingly,  if  in  Veteran's  Administration.  Salem. 
Virginia,  supra  it  was  held  by  the  Authority  that 
respondent's  refusal  to  bargain  over  an  issue  determined 
to  be  negotiad>le  by  the  procedures  provided  for 
determining  such  negoti2d>ility,  was  violative  of  Sections 
19(a)  (1)  and  (6)  of  the  Order,  then  I  agree  with  the 
General  Counsel  that  in  the  instant  case,  a  fortiori. 
Respondent's  refusal  to  bargain,  upon  request  by  the 
Union,  over  compliance  with  a  Decision  and  Order  of  the 
FSIP  is  also  violative  of  Section  7116(a)(1)  and  (5).® 


®  Division  of  Military  and  Naval  Affairs.  State  of  New  York. 
Case  No.  l-CA-19,  (April  9,  1980);  State  of  California  National 
Guard.  Case  Nos.  9-CA-44  and  9-CA-95  (March  21,  1980).  A  more 
detailed  discussion  of  these  issues  is  contained  in  these 
decisions . 

*  State  of  New  York,  supra .  para.  3. 

® In  the  State  of  California  case  (supra  par.  2) ,  the  ALT  also 
found  a  violation  of  Section  7116(a)(5). 
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Respondent  atteepts  to  defend  its  rejection  of  and 
refusal  to  comply  with  the  FSIP's  Decision  and  Order,  in 
essence,  by  asserting  that:  the  FSIP  has  no  jurisdiction 
to  rule  on  a  matter  of  'purely  military  concern',  i.e., 
the  wearing  of  the  military  uniform;  the  wearing  of  the 
military  uniform  is  a  non*-negotled>le  issue;  and  the  FSIP 
erred  in  its  Decision  and  Order.  I  agree  with  the 
General  Counsel  that  the  eddove  defenses  have  been  raised 
in  the  past  by  various  respondent  National  Guards  units 
in  similar  circumstances  emd  have  been  uniformly  fo\uid 
non-meritorlous .  Nlth  regard  to  said  defenses  raised  by 
Respondent,  the  Federal  Ledsor  Relations  Council  (FLRC) 
in  National  Association  of  Government  Employees.  Local 

R14~87 _ and  Kansas  National  Guard  (and  other  cases 

consolidated  therewith),  FLRC  No.  76A-16,  5  FLRC  124 
fl977).  reconsideration  denied  5  FLRC  336  (1977)  found, 
in  pertinent  part,  that  the  issue  of  the  wearing  of  the 
military  uniform  by  civilian  technicians  was  negotiable. 
Accordingly,  I  reject  Respondent's  defenses,  and  I 
reaffirm  any  ruling  at  the  hearing  denying  its  Notion  to 
Dismiss . 

In  conclusion,  the  record  demonstrates  that 
Respondent  has  failed  emd  reftised  to  comply  emd  cooperate 
with  a  final  Decision  and  Order  of  the  F^eral  Services 
Impasses  Panel,  in  violation  of  5  U.S.C.  §  7116(a)  (6)  and 
(8) ,  has  failed  and  refused  to  consult  and  negotiate  with 
the  Union  concerning  the  implementation  of  the  Panel's 
final  Decision  and  Order,  in  violation  of  5  U.S.C. 
5  7116(a)(5),  and,  by  such  action,  has  interfered  with 
eund  restrained  the  exercise  by  employees  of  their  rights 
in  violation  of  5  U.S.C.  $  7116(a)(1). 


■OTBt  Agencies  must  also  maintain  the  status  quo  while  an  issue 
is  pending  before  the  FSIP.  Any  failure  or  refusal  to  maintain  the 
status  quo  would,  except  where  inconsistent  with  the  necessary 
functioning  of  the  agency,  be  a  violation  of  section  7116(a) (1)  (a 
derivative  violation),  (5)  (avoiding  the  bargaining  obligation), 
and  (6)  (failure  to  cooperate  in  impasse  procedures)  .  BATF  and 
NTEU.  18  FLRA  466  (1985). 


5-8.  Regulations  in  Conflict  with  CBA. 

Section  7116a(7)  provides  that  it  is  an  unfair  labor  practice 
for  an  agency: 

to  enforce  any  rule  or  regulation  (other  than  a  rule 
or  regulation  implementing  section  2302  of  this  title) 
idiich  is  in  conflict  with  any  applicable  collective 
bargaining  agreement  if  the  agreement  was  in  effect 
before  the  date  the  rule  or  regulation  was  prescribed. 
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DSPABTHEar  OF  THE  TBEESDBY 
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■rau 

9  ELBE  983  <1982) 


The  first  issue  before  the  Authority  concerns  the 
negotiability  of  those  portions  of  Article  2  sections  lA 
and  B,  Article  32  section  lOA  and  Article  40  section  3 
which  establish  that  whenever  provisions  contained  in  the 
negotiated  agreeaent  conflict  with  Govemnent-wide  or 
agency-wide  rules  or  regulations  issued  after  the  date 
the  agreenent  becaae  effective,  the  agreeaent  provisions 
will  prevail.  The  Authority,  in  agreeaent  with  the 
Union,  concludes  that  these  provisions  are  consistent 
with  the  l2uiguage  of  the  Statute  and  its  legislative 
history.  In  this  regard,  section  7116(a)  provides,  in 
relevamt  part,  as  follows: 

S  7116.  Unfair  labor  practices 

(a)  For  the  purpose  of  this  chapter,  it 
shall  an  unfair  labor  practice  for  an 
agency-- 


(7)  to  enforce  any  rule  or 
regulation  (other  than  a  rule  or  regulation 
iapleaenting  section  2302  of  this  title)  which 
is  in  conflict  with  any  applicable  collective 
bargaining  agreenent  if  the  agreeaent  was  in 
effect  before  the  date  the  zrule  or  regulation 
was  prescribed.  .  .  . 

The  conference  connittee  report  concerning  this  section 

stated  as  follows:^ 

The  conference  report  authorizes,  as  in  the 
Senate  bill,  the  issuance  of  govemnent-wide 
rules  or  regulations  which  nay  restrict  the 
scope  of  collective  bargaining  which  night 
otherwise  be  pemlssible  under  the  provisions 
of  this  title.  As  in  the  House,  however,  the 
Act  generally  prohibits  such  govemnent-wide 
rule  or  regulation  froa  nullifying  the  effect 
of  an  existing  collective  bargaining 
agreenent.  The  exception  to  this  is  the 
Issuance  of  rules  or  regulations  inplementing 
section  2302.  Rules  or  regulations  issued 


^  H.  Rep.  No.  95-1717,  95th  Cong.,  2d  Sess.  155  (1978). 
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\inder  section  2302  say  have  the  effect  of 
requiring  negotiation  of  a  revision  of  the 
terms  of  a  collective  bargaining  agre^sent  to 
the  extent  that  the  new  rule  or  regulation 
Increases  the  protection  of  the  rights  of 
employees . 

Consequently,  while  the  duty  to  bargain  under 
section  7117  of  the  Statute^  does  not  extend  to  matters 
which  are  Inconsistent  with  existing  Government-wide 
rules  or  regulations  or  agency-wide  rules  or  regulations 
for  which  a  compelling  need  is  found  to  exist,  once  a 
collective  bargaining  agreement  becomes  effective, 
subsequently  issued  rules  or  regulations,  with  the 
exception  of  Government-wide  rules  or  regulations  issued 
under  5  U.S.C.  §  2302  (relating  to  prohibited  personnel 
practices) ,  cannot  nullify  the  terms  of  such  a  collective 
bargaining  agreement.  Thus,  the  provisions  here  in 
dispute  are  within  the  duty  to  bargain  under  the  Statute. 


S-9.  Cmtoh-all  Provision. 

Section  7116a (8)  provides  that  it  is  an  unfair  Izdsor  for  an 
agency: 

to  otherwise  fail  or  refuse  to  comply  with  any  provision 
of  this  chapter. 


^  Section  7117  of  the  Statute  provides,  in  pertinent  part,  as 
follows : 

§  7117.  Duty  to  bargain  in  good  faith;  compelling  need; 
duty  to  consult 

(a)  (1)  Subject  to  paragraph  (2)  of  this 
siibsectlon,  the  duty  to  bargain  in  good  faith  shall,  to 
the  extent  not  inconsistent  with  any  Federal  law  or  any 
Government-wide  rule  or  regulation,  extend  to  matters 
which  are  the  subject  of  any  rule  or  regulation  only  if 
the  rule  or  regulation  is  not  a  Government-wide  rule  or 
regulation . 

(2)  The  duty  to  bargain  in  good  faith  shall,  to  the 
extent  not  inconsistent  with  Federal  law  or  any 
Government-wide  rule  or  regulation,  extend  to  matters 
which  are  the  subject  of  any  agency  rule  or 
regulation  .  .  .  only  if  the  Authority  has  determined 
under  siibsectlon  (b)  of  this  section  that  no  compelling 
need  (as  determined  under  regulations  prescribed  by  the 
Authority)  exists  for  the  rule  or  regulation. 
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DETEMSB  CBimnai  XBVBSTZ6ATZVS  SERVICE 

AED 

ATOE,  LOCAL  2567 
28  FLEA  1145  (1987) 

DECZ8IOM  AED  OSOES 

I.  Stateaent  of  the  Case 

This  imfalr  labor  practice  case  is  before  the 
Authority  on  exceptions  to  the  attached  Decision  of  the 
Adainistrative  Law  Judge  filed  by  the  General  Counsel. 
An  opposition  to  the  exceptions  was  filed  by  the  Defense 
Criainal  Investigative  Service  (DCIS).'  The  issue  is 
whether  the  Respondents  violated  section  7116(a)(1)  and 
(8)  of  the  Federal  Service  LeQxsr-Management  Relations 
Statute  (the  Statute)  by  denying  employees  their  right 
under  section  7114(a)(2)(B)  of  the  Statute  to  union 
representation  at  investigatory  exzuainations .  For  the 
reasons  discussed  below,  we  find  that  DCIS  violated 
section  7116(a)(1)  and  (8)  of  the  Statute  by  Interfering 
with  the  right  of  eaployees  to  union  representation  under 
section  7114(a)(2)(B).  We  also  find  that  no  further 
violation  was  committed  by  DCIS  or  the  other  Respondents. 

II.  Background 

The  facts  are  fully  set  forth  in  the  Judge's 
Decision.  Briefly,  they  indicate  that  the  American 
Federation  of  Government  Employees  is  the  exclusive 
representative  of  a  consolidated  unit  of  employees  of  the 
Defense  Logistics  Agency  (DLA) .  The  Defense  Contract 
Administration  Services  Region,  New  York  (DCASR  NY)  is 
a  field  component  of  DLA.  Within  DCASR  NY  is  the  Defense 
Contract  Administration  Services  Management  Area, 
Springfield,  New  Jersey  (DCASNA) ,  at  which  the  Charging 
Party,  AFGE  Local  2567,  is  the  local  representative. 
Organizationally,  at  all  times  relevant  to  ^is  case,  DLA 
was  "a  separate  [a]gency  of  the  Department  of  Defense 
under  the  direction  of  the  Assistant  Secretary  of  Defense 
(Nempower,  Reserve  Affairs  and  Logistics)."  Post¬ 
hearing  Brief  of  DLA  and  DCASR  NY  at  17. 

DCIS  is  the  criminal  investigative  component  of  the 
Office  of  Inspector  General  in  the  Department  of  Defense 
(DOD) .  Organizationally,  DCIS  is  within  the  Office  of 
the  Assistant  Inspector  General  for  Investigations  who. 


^  An  opposition  to  the  General  Counsel's  exceptions  filed  by 
the  Respondents  Defense  Logistics  Agency  and  Defense  Contract 
Administration  Services  Region,  New  York  was  untimely  filed  and 
therefore  has  not  been  considered. 
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together  with  other  Assistant  Inspectors  General ,  reports 
to  the  Inspector  General.  The  latter,  In  tuim,  reports 
to  the  Secretary  of  Defense. 

The  functions  of  the  Inspector  General  and  OCIS  are 
■ore  fully  described  by  the  Judge  In  his  Decision.  We 
note  here  that  DCIS  has  various  responsibilities  within 
DOD,  Including  the  authority  to  Investigate  alleged 
criminal  incidents  Involving  DLA  eaployees  In  connection 
with  their  official  duties.  Once  DCIS  decides  to  conduct 
em  investigation,  no  one  within  DOD  nay  interfere  with 
the  investigation  except  the  Secretary  of  Defense  and 
then  only  on  matters  affecting  national  security. 

An  Incident  occurred  in  January  1985,  involving  an 
alleged  gun  shot  at  the  home  of  a  DCASMA  supervisor.  The 
Incident  was  reported  to  the  local  police  as  well  as  to 
the  Deputy  Director  of  DCASMA.  The  latter,  in  turn, 
notlfl^  DCASR  NY  which  then  referred  the  matter  to  DCIS. 
As  a  part  of  its  investigation,  DCIS  separately 
interviewed  two  employees  employed  at  DCASMA.  One  of  the 
employees  was  named  as  a  possible  suspect  by  the 
supervisor  at  whose  home  the  shooting  occurred.  The 
other  employee  was  thought  to  own  a  vehicle  matching  the 
description  of  one  observed  in  the  vicinity  of  the 
supervisor's  home.  Both  eaployees  were  Interviewed  at 
their  place  of  employment  by  em  investigator  from  DCIS 
and  a  member  of  the  local  police  force.  The  Deputy 
Director  of  DCASMA  provided  a  room  for  the  interviews  and 
had  the  employees  summoned  to  the  interview. 

Prior  to  the  Interview  with  the  first  employee,  the 
Deputy  Director  Infonned  the  E>CAS  investigator  that  the 
DLA-AFGE  collective  bargaining  agreement  provided  that 
a  union  representative  was  entitled  to  be  present  during 
the  questioning  of  an  employee,  if  the  employee  requested 
representation  and  if  the  employee  reasoned^ly  believed 
that  the  questioning  could  lead  to  disciplinary  action. 
The  DCIS  investigator  informed  the  Deputy  Director  that 
DCIS  was  not  bound  by  the  parties'  agreement  and  that  the 
so-called  "Weingarten  rule"  did  not  apply  to  DCIS 
investigations.  In  each  of  the  interviews,  the  employees 
requested  and  were  denied  union  representation  by  DCIS 
and  the  local  police.  No  request  for  union 
representation  was  made  to  DCASMA  and  no  one  from  DCASMA, 
DCASR  NY  or  DLA  was  present  at  either  of  the  interviews. 

III.  Judge's  Decision 

The  Judge  concluded  that  neither  DLA  ncr  DCASR  NY 
violated  the  Statute  as  alleged.  In  reaching  that 
conclusion,  he  found  that  if  the  interviews  had  been 
conducted  by  DLA,  DCASR  NY,  or  DCASMA,  the  employees 
would  have  had  a  right  to  union  representation  under 
section  7114(a) (2)  (B)  of  the  Statute  and  denial  of  their 
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requests  for  representation  would  have  violated  section 
7116(a)(1)  arui  (8).  However,  the  Judge  further  found 
that  in  this  case  neither  OlA  nor  any  of  its  constituent 
cosponents  questioned  or  exeuained  the  employees. 

The  Judge  also  found  no  violation  by  DCIS  which, 
with  the  local  police,  refused  the  employees'  request  for 
union  representation.  The  Judge  found  that  OCIS  was 
independent  of  DLA  and  was  not  acting  as  an  agent  or 
representative  of  DLA..  The  Judge  further  found  that  DCIS 
Itself  was  not  obligated  to  afford  the  employees  luiion 
representation  under  section  7114(a)  (2)  (B)  since  DCIS  has 
no  collective  bargaining  relationship  with  the  Union. 

In  reaching  his  conclusions,  the  Judge  fo\ind  it 
unnecessary  to  determine  whether  use  of  DCIS  reports  by 
DLA  to  justify  disciplining  employees  would  have  violated 
the  Statute. 

IV.  fQait.jLong  .Qt  Patting 

The  General  Coxinsel  filed  exceptions  to  niuaerous 
portions  of  the  Judge's  Decision  including  the  Judge's 
finding  that  it  was  not  necessary  to  reach  any  question 
regarding  DCIS  reports  and  their  potential  uses.  The 
General  Covinsel  argues  that  DCIS  is  a  "representative  of 
the  agency,  within  the  meaning  of  section  7114(a)(2)(B) 
of  the  Statute.  Essentially,  the  General  Counsel's 
position  is  that  DCIS  acted  as  an  agent  of  DIA  in 
conducting  the  interviews  and,  therefore,  that  both  DCIS 
and  DIA  violated  section  7114(a) (2) (B)  of  the  Statute  by 
falling  to  afford  the  employees  their  right  to  union 
representation.  To  remedy  the  alleged  unlawful  conduct, 
the  General  Counsel  requests  that  any  docximents,  reports, 
and  references  to  the  intex^iews  be  expunged  from  the 
official  personnel  folders  of  the  two  employees,  and  that 
the  Respondents  be  ordered  to  refrain  from  using  the 
information  obtained  or  derived  from  the  interviews  in 
any  disciplinary  action  initiated  against  either  employee 
subsequent  to  the  date  of  the  interviews. 

In  its  opposition,  DCIS  argues  that  the  Judge  was 
correct  in  not  making  findings  regarding  the  DCIS  reports 
and  was  also  correct  in  finding  that  no  violation  was 
committed  by  DIA,  DCASR  NY,  or  DCIS.  More  specifically, 
as  to  the  reports,  DCIS  noted  that  no  reports  had  been 
provided  to  DIA  concerning  the  investigation  and  no 
disciplinary  action  had  been  taken  against  any  employees 
as  a  result  of  the  investigation. 

V.  Analysis 

Under  section  7114(a)(2)(B)  of  the  Statute,  in  any 
exeunination  of  a  unit  employee  by  a  representative  of  an 
agency  in  connection  with  an  investigation,  the  employee 
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has  the  right  to  have  a  union  representative  present  if 
the  employee  reasontdsly  believes  that  the  examination  may 
result  in  disciplinary  action  and  the  employee  requests 
representation.  c.i.ted  States  Department  of  Justice. 
Bureau  of  Prisons.  Metropolitan  Correctional  Center.  New 
York.  Hew  York.  27  FLRA  874  (1987);  Department  of  the 
Treasury.  Internal  Revenue  Service.  Jacksonville  District 
and  Department  of  the  Treasury.  Internal  Revenue  Service. 
Southeast  Regional  Office  of  Inspection.  23  FLRA  876 
(1986) .  There  la  no  question  here  that  the  employees  had 
a  reasonably  belief  that  disciplinairy  action  might  result 
from  the  exeusinations  and  that  the  employees  requested 
union  representation.  The  Judge  noted  that  the  employees 
were  each  advised  prior  to  the  exeuBinatlon  that  a 
criminal  investigation  was  being  conducted  and  that  both 
employees  made  t^elr  requests  for  union  representation 
to  DCIS.  The  parties  disagree,  however,  as  to  whether 
the  exauBinatlons  were  conducted  by  a  "representative  of 
the  agency"  within  the  meaning  of  section  7114(a) (2)  (B)  . 

As  to  that  point  of  disagreement,  we  agree  with  the 
Jxidge's  finding  that  DCIS,  which  conducted  the 
examination  with  the  local  police,  was  not  acting  as  an 
agent  or  representative  of  DLA.  As  described  above,  DCIS 
and  DLA  are  orgemlzatlonally  separate  from  each  other. 
DCIS  is  empowered  to  conduct  criminal  investigations 
within  OOD  2Uid  reports  to  the  Secretary  of  Defense. 
However,  we  find  that  DCIS,  as  am  organizational 
component  of  the  Department  of  Defense  was  acting  as  a 
"representative  of  the  agency,"  that  is,  DOD,  within  the 
meaning  of  section  7114(a)(2)(B).  Clearly,  DOD  is  an 
"agency"  within  the  definition  of  the  term  in  section 
7103(a)(3)  of  the  Statute  as  the  parties  have 
acknowledged  in  the  complain  and  amswers  in  this  case. 
As  the  investigative  arm  of  DOD,  DCIS  was  conducting  am 
investigation  into  alleged  criminal  activity  involving 
DLA  employees.  That  a  criminal  investigation  may 
constitute  an  "examination  in  connection  with  an 
investigation"  was  recognized  by  the  Authority  in  the 
Internal  Revenue  Service  case  cited  ad)ove,  and  is  not  in 
dispute  in  this  case.  Accordingly,  we  find  that  each  of 
the  interviews  with  the  employees  constituted  an 
exauDination  in  connection  with  an  investigation  within 
the  meaning  of  section  7114(a)(2)(B)  of  the  Statute  at 
which  the  employees  were  entitled  to  union 
representation,  upon  request. 

We  have  previously  noted  that  the  purpose  of 
Congress  in  enacting  section  7114(a)  (2)  (B)  of  the  Statute 
was  to  create  a  right  to  representation  in  investigatory 
interviews  for  Federal  employees  similar  to  the  right  of 
private  sector  employees  as  described  by  the  Supreme 
Court  in  NLRB  v.  J.  Weinaarten.  Inc..  420  U.s.  251 
(1975).  For  example.  Bureau  of  Prisons.  27  FLRA  874, 
slip  op.  at  5*-6.  Under  Weinaarten.  when  an  employee 
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■akes  a  valid  request  for  union  representation  in  an 
investigatory  interview,  the  employer  must:  (l)  grant 
the  request,  (2)  discontinue  the  interview,  or  (3)  offer 
the  eaq>loyee  the  choice  between  continuing  the  interview 
unaccompanied  by  a  union  representative  or  having  no 
interview.  at  6. 

In  this  case,  although  OCIS  was  not  the  employing 
entity  of  the  employees,  once  it  was  aware  of  the 
employees'  statutory  right  to  union  representation  in  the 
interview,  it  could  not  act  in  such  a  aumner  so  as  to 
unlawfully  Interfere  with  that  right. ^ 

OCXS  was  informed  by  the  Deputy  Director  of  DCASNA 
that  the  employees  were  entitled  to  union  representation 
upon  request.^  When  the  employees  requested 
representation,  DCIS  should  have  (l)  granted  their 
request,  (2)  discontinued  the  interview,  or  (3)  offered 
the  employees  the  choice  between  continuing  the  interview 
unaccompanied  by  a  union  representative  or  having  no 
Interview. 

However,  DCIS  failed  to  properly  act  on  the  requests 
and  Instead  denied  the  requests  and  continued  with  the 
examinations.  DCIS  therefore  interfered  with  the 
statutory  right  of  the  employees  to  have  union 
representation  at  the  examinations.  Accordingly,  we  find 
that  DCIS  violated  section  7116(a)(1)  and  (8)  of  the 
Statute . 

As  noted  above,  the  General  Counsel  disagreed  with 
the  Judge's  finding  that  it  was  not  necessary  to  reach 
any  (questions  regarding  reports  prepared  by  DCIS.  We 
find  that  the  matter  of  DCIS'  reports  is  not  properly 
before  us.  The  complaint  in  this  case  contained  no 
allegation  that  the  reports  were  in  any  way  violative  of 
the  Statute.  Also,  as  noted  by  DCIS,  no  reports  .  re 
svibmltted  to  DLA  following  the  investigation  and  no 


^  An  organizational  entity  of  an  agency  not  in  the  seuae  "chain 
of  command"  as  the  entity  at  the  level  of  exclusive  recognition 
violates  section  7116  of  the  Statute  by  unlawfully  interfering  with 
the  rights  of  employees  other  than  its  own.  See  Headquarters . 
Defense  Logistics  Agency.  Washington.  D.C..  22  FLRA  875  (1986) . 

^  Although  not  alleged  as  a  violation  of  the  Statute,  we  note 
that  the  conduct  of  DCASNA  Deputy  Director  in  providing  a  room  and 
having  the  employees  s\immoned  for  the  interviews  did  not  constitute 
a  violation  in  the  circumstances  presented.  As  previously  stated, 
no  one  within  DOD  may  interfere  with  a  DCIS  investigation  except 
the  Secretary  of  Defense,  and  then  only  in  limited  circumstances. 
For  DCASNA  to  have  refused  to  provide  a  room  or  to  summon  the 
anployees  for  the  interviews  argu2d}ly  would  have  interfered  with 
the  Investigation. 
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onployee  was  disciplined  as  a  result  of  the 
investigation . 

To  remedy  DCIS'  violation  of  the  Statute,  we  shall 
order  that  DCIS  cease  and  desist  from  unlawfully 
Interfering  with  the  statutory  rights  of  employees 
represented  by  the  Charging  Party  to  union  representation 
at  examinations  in  connection  with  investigations.  We 
find  no  basis  on  «diich  to  grant  the  General  Counsel's 
request  that  the  Respondents  be  ordered  to  expvinge  any 
documents  referring  to  the  examinations  from  the  official 
personnel  folders  of  the  two  employees  interviewed  and 
to  refrain  from  using  information  from  the  interviews  in 
any  action  initiated  against  the  employees.  The  record 
before  us  does  not  Indicate  that  any  documents  were 
placed  in  the  employees'  official  personnel  folders  or 
that  any  action  was  initiated  against  the  employees. 

Finally,  we  believe  that  it  would  be  appropriate  for 
the  Secretary  of  Defense,  the  Inspector  General,  or  other 
officials  with  administrative  responsibility  for  DCIS, 
to  advise  DCIS  investigators  of  the  pertinent  rights  and 
obligations  established  by  Congress  in  enacting  the 
Federal  Labor-Management  Relations  Statute.  More 
particularly  as  to  matters  raised  in  this  case,  DCIS 
investigators  should  be  advised  that  they  may  not  engage 
in  conduct  which  unlawfully  interferes  with  the  rights 
of  employees  under  the  Statute. 


■0TB  li  In  Customs  Service.  5  FLRA  297  (1981),  the  Authority 
adopted  the  ALT'S  finding  that  the  agency  violated  §§  7116(a)(1) 
and  (8)  by  failing  to  provide  an  employee  em  opportunity  to  be 
represent^  by  a  union  representative  at  an  investigatory  interview 
of  that  employee.  Although  the  representative  was  afforded  full 
opportunity  to  assist  the  employee  at  the  initial  interview,  in  the 
subsequent  taped  interview,  where  the  form  of  the  questions  was 
different  from  the  initial  interview,  the  representative  was 
admonished  not  to  speak  out  or  make  statements. 

■0TB  2 1  An  agency's  obligation  to  deduct  dues  is  based  not  upon 
a  contractual  obligation  but  rather  upon  an  obligation  imposed  by 
the  Statute.  The  failure  to  comply  with  this  mandatory  obligation 
constitutes  a  violation  of  section  7116(a) (8)  of  the  Statute.  DLA, 
5  FLRA  126  (1981).  See  AFGE  V.  FLRA.  835  F.2d  1458.  (D.C.  Cir. 
1987)  . 


5-10.  The  OeMinlmus  Rule  and  Other  Axguments. 

Conduct  which  is  otherwise  an  unfair  labor  practice  has  been 
held  not  to  constitute  one  if  the  harm  resulting  from  the 
prohibited  conduct  has  had  only  a  minimal  effect.  Often  the 
offending  party  takes  steps,  after  the  violation,  to  minimize  the 
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adverse  effect.  This  Is  an  laportant  concept  (taking  corrective 
action  to  ainiaize  the  effect)  and  should  be  used  when  it  becoaes 
obvious  that  aanageaent  has  coaaitted  an  unfair  l2d>or  practice. 
The  following  Executive  Order  case  explains  the  Rule  in  a  factual 
setting . 


VaMDEMBERG  AIR  FORCE  BASE, 
VAMDEEBERG,  CALIFOREIA 

AED 

LOCAL  UEZOE  1001,  EATZOEAL 
FEDERATZOE  OF  FEDERAL  EMPLOYEES 
FAEDEEBERG  AIR  FORCE  BASE 
CALZFOBEZA 
A/SLMR  EO.  435 
FLRC  EO.  74A>77 
(8  Aug  75) 


Background  of  Case 

This  appeal  arose  froa  a  Decision  and  Order  of  the 
Assistant  Secretary  who,  upon  a  coaplaint  filed  by  Local 
Union  1001,  National  Federation  of  Federal  Eaployees, 
Vandenberg  Air  Force  Base,  California  (herein  called  the 
union) ,  held  that  the  4392d  Aerospace  Group,  Vandenberg 
Air  Force  Base,  California  (herein  referred  to  as  the 
activity),  had  violated  section[s]  19(a)(1)  and  (6)  of 
the  Order  by  unilaterally  terminating  the  parties' 
regularly  scheduled  negotiating  session  based  on  an 
alleged  impasse  with  respect  to  one  subject  of  bargaining 
and  refusing  to  meet  and  confer  on  other  subjects  of 
bargaining . 

The  factual  background  of  this  case,  as  found  by  the 
Administrative  Law  Judge  and  adopted  by  the  Assistant 
Secretary,  is  as  follows:  The  union  is  the  certified 
representative  of  separate  units  of  professional  and 
nonprofessional  employees  at  the  activity.  During  the 
negotiation  of  the  initial  contract  for  the  professional 
unit,  the  xinion  proposed  that  the  parties  jointly 
negotiate  a  single  agreement  covering  both  units,  since 
the  contract  covering  the  nonprofessional  unit  was  about 
to  terminate,  but  the  first  session  in  this  format  broke 
down.  Subsequently,  the  activity  proposed  a  different 
negotiating  procedure — joint  bargaining  of  separate 
contracts — and  the  union  accepted  the  proposal  as  the 
first  agenda  item  for  the  next  regularly  scheduled 
bargaining  session.  However,  when  the  activity  attempted 
to  discuss  the  proposal  at  that  session,  the  union 
refused  to  discuss  the  proposal  and  refused  to  let  the 
activity  explain  its  position.  The  activity's  chief 
negotiator  then  stated  that  he  considered  the 
negotiations  to  be  at  an  impasse,  and  when  the  \inion 
negotiator  attempted  to  begin  discussion  of  the  next 
agenda  item,  the  activity's  negotiator  stated  further 
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that  he  did  not  Intend  to  continue  the  negotiations  until 
the  i]^>asse  was  resolved.  In  response,  the  union 
negotiator  stated  that  he  would  file  an  unfair  labor 
practice  charge  citing  the  activity's  refusal  to  bargain. 
Thereupon,  the  activity  negotiating  team  left  the 
session.  However,  on  the  next  day,  the  activity's  chief 
negotiator  coamunicated  to  his  union  counterpart  an  offer 
to  resiuie  negotiations  and,  in  an  informal  contact  with 
a  member  of  the  activity  negotiating  team,  the  union's 
chief  negotiator  was  informed  that  the  activity  would  not 
insist  on  discussing  the  first  agenda  item.  This  offer 
was  reaffirmed  in  response  to  the  unfair  ledsor  practice 
charge  which  the  union  filed  2  days  later  with  the 
activity,  but  the  union  suspended  negotiations  pending 
resolution  of  its  complaint.  Subsequently,  efforts  by 
the  Federal  Mediation  and  Conciliation  Service  to 
facilitate  the  resumption  of  negotiations  proved  to  be 
without  effect. 

The  Administrative  Law  Judge  found  that  when  the 
activity  walked  out  of  the  meeting,  it  had  committed  a 
technical  violation  of  section  19(a)  (6)  of  the  Order 
[refusal  to  negotiate  in  good  faith]  in  that  it  did  not 
have  a  right  to  insist,  to  the  point  of  impasse,  that  the 
union  discuss  its  proposal  for  dual-simultaneous 
negotiations.  The  Administrative  Law  Judge  then, 
however,  reviewed  the  subsequent  events  and  concluded: 

However,  I  further  find  that  this 
violation  was  rendered  moot  the  following  day 
when  the  Union  was  advised  twice  .  .  .  that 
the  Activity  had  receded  from  its  position  and 
was  willing  to  return  to  the  bargaining  tedsle. 

In  these  circumstances,  I  cannot  understand 
why  the  Union  refused  to  accept  this  offer  by 
the  Activity.  Even  if  the  Union  had  some 
do\ibt  eUx}ut  the  Activity's  good  faith,  it 
could  quickly  test  this  good  faith  by 
returning  to  the  bargaining  teUsle.  Instead, 
the  Union  insisted  upon  filing  an  unfair  labor 
practice  charge  to  which  the  Activity  promptly 
responded  .  .  .  that  the  Activity's  decision 
with  respect  to  the  charge  was  to  "negotiate 
seriously  on  any  appropriate  matter."  There 
is  no  evidence  in  the  record  to  suggest  that 
the  Activity  had  in  mind  anything  but  to  do 
precisely  what  an  Assistant  Secretary's  order 
would  accomplish  if  a  violation  were  found, 
i.e.,  to  order  the  Activity  back  to  the 
bargaining  table.  I  conclude  that  as  of  the 
date  that  the  unfair  labor  practice  charge  was 
filed,  the  Activity  was  not  insisting  to 
impasse  upon  multi-unit  bargaining  as  a 
condition  precedent  to  bargaining.  Therefore, 


*  All  footnotes  are  omitted . 
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I  recoamend  that  no  violation  of  section [s] 

19(a)  (6),  (1),  and  (2)  of  the  Executive  Order 
be  found. 

In  light  of  the  foregoing,  I  further 
conclude  that  the  Union's  conduct  in  this 
entire  natter,  both  at  the  [regularly 
scheduled  bargaining  session]  and  thereafter, 
raises  a  serious  question  as  to  its  own 
genuine  willingness  to  bargain  in  good  faith. 

It  is  noted,  however,  that  apparently  the 
Activity  did  not  file  an  unfair  lessor  practice 
charge  against  the  Union.  Instead,  the 
Activity  has  attempted  to  bargain  with  the 
Union,  despite  the  Union's  apparent 
unwillingness  to  do  so,  at  the  sane  tine  that 
it  is  bargaining  in  good  faith  with  the  same 
Union  for  a  contract  covering  a  different  unit 
at  the  same  location.  [Emphasis  in  original.] 

On  review,  the  Assistant  Secretary  agreed  with  the 
Administrative  Law  Judge  that,  in  the  particular 
circumst2mces  of  the  case,  the  activity  violated  section 
19(a)  (6)  of  the  Order  by  unilaterally  teinninating  the 
parties'  negotiation  session  based  on  the  alleged  impasse 
with  respect  to  one  subject  of  bargaining  and  refusing 
to  meet  emd  confer  on  other  subjects  of  bargaining.  The 
Assistant  Secretary  also  found  that  such  conduct 
constituted  an  improper  interference  with  employee  rights 
in  violation  of  section  19(a)(1)  of  the  Order.  The 
Assistant  Secretary  then  concluded: 

However,  I  disagree  with  the 
Administrative  Law  Judge's  conclusion  that, 
under  the  circumstances  of  this  case,  the 
Respondent's  improper  conduct  constituted 
merely  a  "technical  violation"  of  the  Order 
which  did  not  require  a  remedial  order. 
Accordingly,  I  shall  order  that  the  Respondent 
remedy  its  violation  of  Section[s]  19(a)(1) 
emd  (6)  of  the  Order. 

The  activity  appealed  the  Assistant  Secretary's 
decision  to  the  Council,  alleging  that  the  decision  was 
arbitrary  and  capricious  and  presented  major  policy 
issues.  The  Council  accepted  the  activity's  petition  for 
review,  concluding  that  a  major  policy  issue  was  present 
concerning  the  finding  of  a  violation  of 
sections  19(a)(1)  and  (6)  and  the  issuance  of  a  remedial 
order  in  the  circumstances  of  this  case.  .  .  . 

Opinion 

As  indicated  above,  the  Assistant  Secretary  found 
that  the  activity  violated  section [s]  19(a)(1)  and  (6) 
by  unilaterally  terminating  the  parties'  regularly 
scheduled  bargaining  session.  In  the  opinion  of  the 
Council,  the  finding  of  a  violation  of  section [s] 
19(a)(1)  and  (6),  bas^  on  the  activity's  conduct  in  the 
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circuBStances  of  this  case,  is  inconsistent  with  the 
purposes  of  the  Order. 

Section  11(a)  of  the  Order  imposes  on  an  agency  (or 
activity)  and  a  labor  organization  engaged  in  the  process 
of  negotiating  a  collective  bargaining  agreement  the  duty 
to  negotiate  in  good  faith.  Section  19(a)(6)  provides 
that  agency  management  shall  not  refuse  to  negotiate  as 
required  by  the  Order.  Thus,  the  issue  before  the 
Assistant  Secretary  in  this  case  was  whether,  based 
wholly  on  the  series  of  events  complained  of  herein,  the 
activity  violated  the  Order  by  failing  to  negotiate  in 
good  faith  with  the  \inlon. 

While  an  Impasse  in  negotiations  which  results  from 
a  demand  that  certain  improper  conditions  be  met  before 
negotiations  can  continue  may,  under  certain 
circumstzmces ,  constitute  a  refusal  to  negotiate  in  good 
faith,  it  is  difficult  to  conclude  that  the  circumstances 
of  this  case  are  an  appropriate  basis  for  the  finding  of 
such  a  refusal  to  negotiate.  Though  the  activity's  chief 
negotiator  did  refuse  to  negotiate  regarding  the  second 
agenda  item  pending  the  mediation  of  the  impasse  over  the 
first  item  on  the  agenda,  almost  as  soon  as  that  refusal 
was  made,  the  activity  retracted  it  and  offered  to  restime 
negotiations.  S\ibsequently  and  consistently,  both  in  its 
response  to  the  union's  unfair  labor  practice  charge  and 
in  Informal  contacts  with  the  union,  the  activity 
reiterated  its  willingness  to  resume  negotiations  and  to 
withdraw  its  insistence  on  negotiation  of  the  first 
agenda  item.  However,  the  labor  organization  has 
consistently  refused  to  return  to  the  negotiating  table 
until  its  complaint  was  resolved. 

What  is  at  issue  in  this  case  is  whether  a  violation 
of  the  Order  should  have  been  fotind  on  the  basis  of  so 
brief  an  Interruption  in  the  negotiations.  In  our  view, 
when  all  of  the  clrcvunstances  of  the  situation  are  taken 
into  account,  it  is  evident  that  the  activity's  conduct 
in  this  one  instance  was  of  a  ^  minimis  nature  and  thus 
is  not  sufficient  to  constitute  a  failure  to  negotiate 
in  good  faith  in  violation  of  the  order.  Experience  in 
labor  relations,  whether  in  the  Federal  l2d>or-management 
relations  progreun,  on  the  state  and  local  government 
level,  or  in  the  private  sector,  indicates  that  there  are 
occasions  when,  during  the  course  of  negotiating  an 
agreement,  representatives  of  either  party,  management 
or  labor  organization,  engage  in  conduct  which  might, 
standing  alone,  constitute  the  basis  for  an  unfair  labor 
practice  complaint.  However,  that  experience  also 
indicates  that  it  is  not  uncommon  for  the  party  quickly 
to  cease  engaging  in  such  conduct  and  to  continue 
negotiations  in  good  faith.  The  Council  feels  strongly 
that  in  appropriate  factual  situations,  such  as  that  in 
this  case,  similarly  brief  interruptions  of  negotiations 
with  a  ^  minimis  effect  should  not  warrant  the  finding 
of  a  violation.  Rather,  an  isolated  Incident  which 
results  in  such  a  brief  interruption  should  be  examined 


in  the  context  of  the  totality  of  the  respondent's 
bargaining  conduct  for  a  determination  as  to  whether  it 
would  effectuate  the  purposes  of  the  Order  to  find  a 
violation  when  no  further  benefit  would  accrue  from  that 
finding  and  from  the  resultant  remedial  order.  Thus,  we 
conclude  that  in  the  instant  case,  where  the 
representatives  of  the  activity  ceased  to  engage  in  the 
alleged  improper  conduct  immediately  after  it  occurred, 
and  where  the  activity  at  all  times  sought  to  continue 
the  negotiations  in  good  faith,  a  finding  that  the 
activity  violated  the  Order  is  not  warranted. 

•  •  •  • 

For  the  foregoing  reasons,  we  find  that  the 
Assistant  Secretary's  decision  that  the  activity  violated 
section  19(a)(1)  and  (6)  in  the  circumstances  of  this 
case  is  Inconsistent  with  the  purposes  of  the  Order. 
Accordingly,  pursuant  to  section  2411.17(b)  of  the 
Council's  rules  of  procedure,  we  set  aside  the  Assistant 
Secretary's  decision  and  remand  the  case  to  him  for 
appropriate  action  consistent  with  our  decision. 


■0TB  It  Two  steuidards  have  been  used  to  date  to  identify  those 
changes  which  require  bargaining.  The  old  standard  required  a 
"sxibstantial*  Impact.  See.  for  example.  Social  Security 
Admin iatration.  Bureau  of  Hearings  and  Appeals.  2  FLRA  238  (1979) . 
The  recent  standard  required  that  the  impact  be  more  than  de 
minimis .  In  discussing  the  ^  minimis  standard  in  Department  of 
Health  Human  Services.  Social  Security  Administration,  Region 
V.  Chicago.  Illinois.  19  FLRA  827  (1985),  the  Authority  identified 
a  number  of  factors  to  be  considered  in  determining  whether  a 
particular  change  in  conditions  of  employment  was  more  than  de 
mininiia.  The  factors  identified  were  (1)  the  nature  of  the  change 
(for  exeunple,  the  extent  of  the  change  in  work  duties,  location, 
office  space,  hours,  loss  of  benefits  or  wages,  and  the  like);  (2) 
the  duration  euid  frequency  of  the  change  (that  is,  the  temporary, 
reciirring,  or  permanent  nature  of  the  change)  (;  (3)  the  nu^er  of 
employees  affected  or  foreseeedsly  affected  by  the  change;  (4)  the 
size  of  the  bargaining  unit;  and  (5)  the  extent  to  which  the 
parties  established,  through  negotiations  or  past  practice, 
procedures  and  appropriate  arrangements  concerning  analogous 
changes  in  the  past. 

However,  the  Authority  has  now  developed  a  new  test  to 
determine  if  a  matter  rises  to  the  level  of  bargaining.  In  order 
to  determine  whether  a  change  in  conditions  of  employment  requires 
bargaining,  the  pertinent  facts  and  circumstances  presented  in  each 
case  will  be  carefully  examined.  In  examining  the  record,  the 
Authority  will  place  principal  emphasis  on  such  general  areas  of 
consideration  as  the  nature  and  extent  of  the  effect  or  reasonably 
foresee2d)le  effect  of  the  change  on  conditions  of  employment  of 
bargaining  unit  employees.  Equited^le  considerations  will  also  be 
taken  into  account  in  balancing  the  various  interests  involved. 
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As  to  the  nuaber  of  ^ployees  Involved,  this  factor  will  not 
be  a  controlling  consideration,  it  will  be  applied  primarily  to 
expand  rather  than  limit  the  number  of  situations  where  bargaining 
will  be  required.  For  exeusple,  the  Authority  may  find  that  a 
change  does  not  require  bargaining.  However,  a  similar  change 
involving  hundreds  of  employees  could,  in  appropriate 
circviaatances,  give  rise  to  a  bargaining  obligation.  The  parties' 
bargaining  history  will  be  siibject  to  similar  limited  application. 
As  to  the  size  of  the  bargaining  unit,  this  factor  will  no  longer 
be  applied.  See  HHS  v.  AFGE.  24  FLRA  403  (1986) . 

HOTB  2t  There  are  other  arguments  management  may  assert. 

a.  Motive .  The  Ass Istemt  Secretary  generally  required  some 
evidence  of  anti-union  animus  to  support  an  unfair  labor  practice 
charge  against  management,  but  such  evidence  was  often  inferred  in 
appropriate  cases.  See,  e.g. .  Defense  Supply  Agency,  Los  Anaeles . 
A/SLMR  No.  633  (March  26,  1976) .  Concerted  action,  as  opposed  to 
isolated,  Individual  action  is  also  a  factor.  See,  e.g. ,  u.s. 
Navy.  Norfolk  Naval  Shipyard.  A/SLMR  No.  746  (Nov.  10,  1976) .  The 
FLRA  adheres  to  this  requirement  for  anti  union  animus.  See 
Portsmouth  Naval  Shipyard.  6  FLRA  491  (1981) .  Dual  motive  Program 
Operations.  SJA.  9  FLRA  648  (1983);  AFGE  V.  FLRA.  716  F.2d  47  (D.C. 
Cir.  1933) 

b.  Timeliness  of  the  Charge.  The  Authority's  regulations 
provide  that  a  charge  must  be  filed  within  six  months  of  the 
occurrence  of  the  unfair  labor  practice  (with  some  exceptions) . 
When  a  charge  is  filed  more  than  six  months  after  the  event  in 
question,  the  respondent  should  assert  that  the  charge  is  not 
timely  filed. 

c.  Defects  in  the  Charge.  If  there  has  been  a  failure  to 
follow  the  regulations  with  respect  to  the  contents  of  the  charge, 
service  of  it,  or  the  filing  of  it,  such  should  be  asserted.  The 
failure  to  follow  filing  procedures  constitutes  prejudice  to  the 
respondent  if  it  is  more  than  a  mere  technical  defect.  The 
Authority  will  permit  the  defect  to  be  corrected  by  the  charging 
party  if  it  is  a  mere  technical  defect. 


d.  Wrong  Appeal  Route.  Section  7116(d)  provides  that  issues 
"which  can  properly  be  raised  under  an  appeals  procedure  may  not 
be  raised  as  an  unfair  labor  practice."  An  appeals  procedure  is 
one  which  provides  for  third  party  determination.  For  instance, 
in  one  case  management  refused  to  promote  an  employee  due  to  his 
union  activity.  The  Assistant  Secretary  declined  to  hear  the 
complaint  because  the  matter  could  have  been  considered  under  the 
agency's  Job  Evaluation  Complaint  and  Appeals  Procedure.  Tank 
Command.  A/SLMR  No.  447.  See  also  Va.  A/SLMR  No.  296. 

When  grievants  raised  the  issue  of  non-production  of  requested 
information  in  connection  with  disciplinary  actions  taken  against 
them,  thus  exercising  their  option  to  raise  the  issue  under  a 
grievance  procedure  or  by  unfair  Izdjor  practice  complaint  under 
section  7116(d)  of  the  Statute,  the  union  could  not  thereafter. 


iiKiependently  raise  the  seune  issue  in  an  unfair  labor  practice 
complaint.  IRS.  Chicago.  Illinois  and  HTEU.  NTEU  Chapter  10.  3 
FLRA  478  (1980) . 

MOTE  3t  Prior  settlement  offers  are  not  admissible  at  ALJ  hearings 
on  unfair  labor  practices.  Norton  Air  Force  Base.  A/SLMR  No.  261 
(April  30,  1973). 

HOTS  4s  What  happens  when  the  exclusive  representative  seeks 
evaluation  materials  relating  to  employee  promotion  selection,  and 
the  employees  object  on  privacy  grounds  (assume  the  union  is 
representing  an  employee  who  is  grieving  his  non-selection)?  In 
Department  of  the  Treasury.  IRS.  Milwaukee.  A/SLMR  No.  974 
(Jan.  27,  1978),  a  balzmcing  test  was  applied  weighing  the  degree 
of  public  interest  against  individual  privacy  interest  on  a  case- 
by-case  basis. 

HOTS  5.  Frequently  supervisors  and  employees  engage  in  "robust 
communication"  including  heated  language.  The  Federal  sector  has 
generally  followed  the  private  sector's  moderate  response  to  such 
problems:  "The  employee's  right  to  engage  in  concerted  activity 
may  permit  some  leeway  for  impulsive  behavior,"  e.a. .  calling  a 
superintendent  a  "horse's  ass"  at  a  grievance  hearing.  N.L.R.B. 
V.  Thor  Power  Tool  Co. .  351  F.2d  584,  586-87  (7th  Cir.  1965). 
Moreover,  when  there  is  iinplanned,  spontaneous  physical  contact 
between  a  supervisor  and  a  union  steward  during  a  heated  exchange, 
no  ULP  lies  against  management  even  if  the  supervisor  initiated  the 
assault.  POL  and  AFGE.  20  FLRA  568  (1985) . 


5-11.  Management/Employee  Complaints  Against  Unions. 

Department  of  Army  managers  rarely  file  an  ULP.  Before  it  is 
to  be  done.  Department  of  the  Army  and  the  major  command  of  the 
installation  should  be  consulted.  Management,  in  other  agencies 
of  the  Federal  sector,  has  filed  ULP's  on  a  more  frequent  basis. 
Regardless,  very  few  cases  are  reported. 

Section  7116(b)  provides: 

For  the  purpose  of  this  chapter,  it  shall  be  an 
unfair  labor  practice  for  a  led)or  organization — 

(1)  to  interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of  any  right 
under  this  chapter; 

(2)  to  cause,  or  attempt  to  cause  an  agency  to 
discriminate  against  any  employee  in  the  exercise  by  the 
employee  of  any  right  under  this  chapter; 

(3)  to  coerce,  discipline,  fine,  or  attempt  to 
coerce  a  member  of  the  leibor  organization  as  punishment, 
reprisal,  or  for  the  purpose  of  hindering  or  impeding  the 
member's  work  performance  or  productivity  as  an  employee 
or  the  discharge  of  the  member's  duties  as  an  employee; 

(4)  to  discriminate  against  an  employee  with  regard 
to  the  terms  or  conditions  of  membership  in  the  labor 
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organization  on  the  basis  of  race,  color,  creed,  national 
origin,  sex,  age,  preferential  or  nonpreferential  civil 
service  status,  political  affiliation,  marital  status, 
or  heuidicapping  condition; 

(5)  to  refuse  to  consult  or  negotiate  in  good  faith 
with  an  agency  as  rec[uired  by  this  chapter; 

(6)  to  fail  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required  by  this 
chapter; 

(7)  (A)  to  call,  or  participate  in  a  strike,  work 
stoppage,  or  slowdown,  or  picketing  of  an  agency  in  a 
labor-management  dispute  if  such  picketing  interferes 
with  an  agency's  operations,  or 

(B)  to  condone  any  activity  described  in 
subparagraph  (A)  of  this  paragraph  by  failing  to  take 
action  to  prevent  or  stop  such  activity;  or 

(8)  to  otherwise  fail  or  refuse  to  comply  with  any 
provision  of  this  chapter. 

Section  7114  provides: 

(a)  (1)  A  l2ibor  orgemization  which  has  been  accorded 
exclusive  recognition  is  the  exclusive  representative  of 
the  employees  in  the  unit  it  represents  and  is  entitled 
to  act  for,  and  negotiate  collective  bargaining 
agreements  covering,  all  employees  in  the  unit.  An 
exclusive  representative  is  responsible  for  representing 
the  interests  of  all  employees  in  the  unit  it  represents 
without  discrimination  and  without  regard  to  labor 
organization  membership. 


The  following  case  illustrates  the  current  interpretation  of 
this  provision. 


HATIOHAL  TSEASUBY  EMPLOYEES  UMION 
AMD 
FLEA 

800  F.2d  1105  <D.C.  Cir.  1986) 

BORK,  Circuit  Judge: 

The  National  Treasury  Employees  Union  petitions  for 
review  of  a  decision  and  order  of  the  Federal  Labor 
Relations  Authority  and  the  Authority  cross-applies  for 
enforcement  of  its  order.  The  Authority  held  that  the 
union  committed  an  unfair  labor  practice  by  refusing  to 
provide  attorneys  to  represent  employees  who  were  not 
members  of  the  union  on  the  seme  basis  as  it  provided 
attorneys  to  members.  The  attorney  representation  sought 
related  to  a  statutory  procedure  to  challenge  a  removal 
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action  and  not  to  a  grievance  or  other  procedure  growing 
out  of  a  collective  bargaining  agreement. 

The  question  before  us  is  whether  the  distinction 
between  procedures  that  arise  out  of  the  collective 
bargaining  agreement  and  those  that  do  not  is  dispositive 
or  irrelevant  under  the  pertinent  provision  of  the 
Federal  Service  L2Qx>r-Management  Relations  Statute.  The 
union  contends  that  it  is  dispositive  because  the  statute 
enacts  the  private-sector  duty  of  fair  representation, 
a  duty  that  is  limited  to  those  matters  as  to  which  the 
iinion  is  the  exclusive  representation  of  the  employees. 
Since  the  NTEU  was  not  the  exclusive  representative  as 
to  the  statutory  appeal  involved  here,  the  duty  of  fair 
representation  did  not  attach,  and,  the  union  contends, 
it  was  free  to  provide  representation  to  members  that  it 
denied  to  non-members.  The  Authority,  on  the  other  hand, 
argues  that  the  statute  enforces  a  duty  of 
nondiscrimination  broader  than  that  of  private-sector 
fair  representation,  a  duty  that  extends  to  all  matters 
related  to  employment. 

The  facts  ^ing  imdisputed,  we  have  before  us  a 
single,  clearly-defined  issue  of  statutory  construction. 
We  think  the  statute  does  not  admit  of  the  Authority's 
interpretation  and  therefore  reverse. 

I. 

NTEU  is  the  exclusive  representative  of  all  non¬ 
professional  employees  of  the  regional  offices  of  the 
Bureau  of  Alcohol,  Tobacco  and  Firearms,  Department  of 
Treasury.  In  August,  1979,  BATF  gave  notice  of  its 
intention  to  institute  an  adverse  action  against  Carter 
Wright,  a  BATF  Inspector  in  Denver,  Colorado.  The  action 
would,  if  successful,  result  in  Wright's  discharge. 
Wright,  who  was  not  an  NTEU  meosber,  telephoned  Jeanette 
Green,  president  of  NTEU  chapter  representing  his 
bargaining  \init,  and  asked  whether  non-members  were 
eligible  to  obtain  an  NTEU  attorney.  He  did  not  tell 
green  what  kind  of  a  case  was  involved.  She  replied  that 
it  was  NTEU's  "policy  generally  not  to  furnish  legal 
counsel  to  non-members."  Green  suggested  that  Wright 
call  an  NTEU  staff  attorney  in  Austin,  Texas,  for  more 
information,  but  Wright  instead  telephoned  NTEU  National 
Vice-President  Robert  Tobias  in  Washington,  D.C.  They 
discussed  the  details  of  Wright's  case,  and  Tobias  said 
he  would  consult  the  union's  national  president.  Wright 
called  back  a  few  days  later  and  Tobias  said  the 
president  had  decided  it  "wouldn't  be  advisable"  for  the 
union  to  provide  an  attorney.  He  and  the  president 
thought  Wright's  case  not  a  good  one.  Tobias  said  they 
handled  cases  for  union  members  automatically  but  that 
non-members  with  poor  cases  did  not  necessarily  receive 
representation . 

Several  weeks  later  the  national  president  of  NTEU 
sent  a  memorandum  to  all  local  chapter  presidents  stating 
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that  NTEU  would  continue  its  policy  of  refusing  to  supply 
attorneys  to  non-members.  This  policy  applied  across  the 
board,  to  procedures  related  to  the  collective  bargaining 
agreement  as  well  as  to  those  not  so  related.  This 
court,  as  will  be  seen,  has  held  that  the  discrimination 
between  members  and  non-members  with  respect  to 
procedures  of  the  former  type  violates  the  statute. 

BATF  proceeded  against  Wright  and  ordered  him 
removed.  Wright  hired  private  counsel,  pursued  the 
statutory  appeals  procedure  created  by  the  Civil  Service 
Reform  Act,  see  5  U.S.C.  §§  7512,  7513,  and  7701  (1982), 
and  ultimately  prevailed  when  the  Merit  System  Protection 
Board  overturned  the  agency's  removal  decision. 


II. 

BATF  filed  an  unfair  labor  practice  charge  against 
NTEU  and  its  Denver  chapter.  FLRA's  General  Counsel  then 
issued  a  complaint  alleging  that  the  \inion  violated  5 
U.S.C.  S  7114(a)(1)  (1982),  a  provision  of  the  Federal 
Service  L2d3or-Management  Relations  Statute,  by  following 
a  policy  of  discrimination  between  union  members  and  non- 
mcoBbers  in  the  provision  of  attorney  representation.  The 
violation  of  section  7114(a)(1)  meant,  it  was  charged, 
that  the  union  had  committed  unfair  led>or  practices  in 
violation  of  section  7116(b)(1)  and  (8)  of  the  statute.^ 
The  union  was  also  charged  with  a  separate  unfair  led>or 
practice  under  section  7116(b)(1)  for  violating  section 
7102.^ 


^  The  charges  \uider  these  sections  depend  upon  a  finding  that  § 
7114(a)(1)  was  violated.  Section  7116(b)(1)  provides  that  it  is 
an  unfair  lessor  practice  for  a  union  "to  interfere  with,  restrain, 
or  coerce  any  employee  in  the  exercise  by  the  employee  of  any  right 
under  this  chapter."  5  U.S.C.  §  7116(b)(1)  (1982).  Section 
7116(b)(8)  m£Uces  it  em  unfair  l£d}or  practice  for  a  iinion  "to 
otherwise  fail  or  refuse  to  comply  with  any  provision  of  this 
chapter . " 

^  That  section  provides: 

Each  employee  shall  have  the  right  to  form,  join, 
or  assist  any  ladior  organization,  or  to  refrain  from  any 
such  activity,  freely  and  without  fear  of  penalty  or 
reprisal,  and  each  employee  shall  be  protected  in  the 
exercise  of  such  right.  Except  as  otherwise  provided 
\mder  this  chapter,  such  right  includes  the  right — 

(1)  to  act  for  a  lessor  organization  in  the  capacity 
of  a  representative  and  the  right,  in  that  capacity,  to 
present  the  views  of  the  ledsor  organization  to  the  heads 
of  agencies  and  other  officials  of  the  executive  branch 
of  the  Government,  the  Congress,  or  other  appropriate 
authorities,  and 

(continued. . . ) 
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The  Administrative  Law  Judge  found  that  both  the 
Denver  chapter  and  the  NTEU  had  committed  the  unfair 
labor  practices  charged.  The  ALJ  assumed  without 
deciding  that  the  NTEU  had  no  duty  to  represent  any 
employee  before  the  BfSPB  but  held  that,  if  the  NTEU 
provided  representation  to  union  members,  it  must  provide 
equal  representation  to  non-members.  See  Joint  Appendix 
CJ.A.")  at  109. 

The  Authority  held  that  the  Denver  chapter  violated 
the  statute  but  adopted  the  ALJ's  other  findings, 
conclusions,  emd  recommendations.  J.A.  at  103.  The  NTEU 
petitioned  this  court  for  review  and  the  FLRA  cross- 
applied  for  enforcement  of  its  order. 

III. 

The  scope  of  the  NTEU's  duty  depends  upon  the 
meaning  of  the  second  sentence  of  section  7114(a)(1)  of 
the  statute.  That  section  provides: 

A  ledx>r  organization  which  as  been 
accorded  exclusive  recognition  is  the 
exclusive  representative  of  the  employees  in 
the  unit  it  represents  emd  is  entitled  to  act 
for,  and  negotiate  collective  bargaining 
agreements  covering,  all  employees  in  the 
iinit.  An  exclusive  representation  is 
responsible  for  representing  the  interests  of 
all  employees  in  the  unit  it  represents 
without  discrimination  and  without  regard  to 
labor  organization  membership. 

5  U.S.C.  §  7114(a)(1)  (1982). 

Each  party  contends  that  its  position  is  compelled 
by  the  plain  language  of  the  second  sentence;  the  union, 
that  the  statute  embodies  only  the  private-sector  duty 
of  fair  representation;  the  Authority,  that  the  statute 
states  a  flat  duty  of  nondiscrimination  in  all  matters 
related  to  employment.  We,  on  the  other  hand,  find 
nothing  particularly  plain  or  compelling  edsout  the  text, 
standing  alone. 

The  statute  requires  the  union  to  act  evenhandedly 
with  respect  to  the  "interests"  of  employees.  Adopting 
the  ALJ's  analysis,  the  FLRA  found  that  Wright  had  an 
"interest,"  within  the  meaning  of  section  7114(a) (l)'s 
second  sentence,  in  pursuing  his  appeal  under  the  Civil 
Service  Reform  Act  and  so  must  be  furnished  counsel  by 
the  union  for  that  purpose  if  the  union  furnishes  counsel 
for  the  same  purpose  to  union  members.  The  difficulty 
with  this  analysis  is  that  the  meaning  of  "interests"  is 


*( . .  .continued) 

(2)  to  engage  in  collective  bargaining  with  respect 
to  conditions  of  employment  through  representatives 
chosen  by  employees  under  this  chapter. 

5  U.S.C. §  7102  (1982) .] 
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not  given  by  the  statute  and  is  not  self-evident.  Unless 
the  word  is  taken  to  mean  all  things  that  employees  might 
like  to  have — a  meeming  that  neither  party  attributes  to 
the  word — "interests"  requires  further  definition.  While 
deference  is  owed  the  Authority's  statutory  construction, 
we  think  the  circtimstances  of  this  case — the  structure 
of  the  statute,  and,  more  paxrticularly,  the  history 
against  which  section  7114(a)(1)  was  written — establish 
Congress'  intent  to  enact  for  the  public  sector  the  duty 
of  fair  representation  that  had  been  implied  under  the 
private  sector  statute  and  therefore  preclude  the 
Authority's  interpretation.  See  Chevron  U.S.A.  v. 
Natural  Resources  Defense  Council.  467  U.S.  837,  843  n.9, 
104  S.  Ct.  2778,  2782  n.9,  81  L.Ed.2d  694  (1984)  ("If  a 
court,  employing  traditional  tools  of  statutory 
construction,  ascertains  that  Congress  had  an  intention 
on  the  precise  question  at  issue,  that  Intention  is  the 
law  and  must  be  given  effect . " ) . 

The  structure  of  section  7114(a)(1)  supports  the 
union's  position — that  the  "interests"  protected  are  only 
those  created  by  the  collective  bargaining  agreement  and 
as  to  which  the  union  is  the  exclusive  representative. 
Thus,  the  first  sentence  esteiblishes  the  iinion  as  the 
"exclusive  representative"  and  states  what  the  union  is 
entitled  to  do  in  that  capacity:  "act  for,  and  negotiate 
collective  bargaining  agreements  covering,  all  employees 
in  the  unit."  The  second  sentence  of  a  discrete 
provision  such  as  this  might  reasonably  be  expected  to 
relate  to  the  seuae  siibject  as  the  first.  A  natural, 
though  not  necessarily  conclusive,  inference,  therefore, 
is  that  the  duty  of  representing  all  employees  relates 
to  the  union's  role  as  exclusive  representative . 

This  Inference  is  reinforced  by  the  way  the  statute 
deals  with  representation  in  procedures  of  various  sorts. 

Section  7114(a)(5)  provides: 

The  rights  of  an  exclusive  representative 
under  the  provisions  of  this  subsection  shall 
not  be  construed  to  preclude  an  employee 
from — 

(A)  being  represented  by  an  attorney  or 
other  representative,  of  the  employee's  own 
choosing  in  any  grievance  or  appeal  action;  or 

(B)  exercising  grievance  or  appellate 
rights  established  by  law,  rule,  or 
regulation; 

except  in  the  case  of  grievance  or  appeal 
procedures  negotiated  under  this  chapter. 

5  U.S.C.  §  7114(a)(5)  (1982).  The  statute  itself  thus 
distinguishes  between  the  employees '  procedural  and 
representational  rights  by  drawing  the  line  the  union 
urges  here,  the  line  between  matters  arising  out  of  a 
collective  bargaining  agreement  and  other  matters. 
Section  7114(a) (5)  does  not  address  the  precise  question 
before  us  but  it  employs  a  distinction  that  is  fcuniliar 
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froB  private  sector  cases  and  thus  suggests  that  section 
7114(a)(1)  nay  similarly  be  drawn  form  private  sector 
case  law  with  which  Congress  certainly  was  f2UBiliar. 

These  observations  bear  upon  a  line  of  argument  the 
FLRA  apparently  found  persuasive.  The  ALJ,  whose  rulings 
were  affirmed  and  whose  findings  and  conclusions  were 
adopted  by  the  Authority,  reasoned  that  the  Federal 
Service  Labor-Management  Relations  Statute  imposes  a 
broader  duty  of  fair  representation  upon  unions  than 
courts  have  implied  in  the  private  sector  under  the 
National  Labor  Relations  Act. 

The  doctrine  of  fair  representation  developed 
in  the  private  sector  is  applicedsle  under  the 
Statute;  but  with  an  important  and  significant 
difference:  §  14(a)(1)  specifically  provides 
that  "An  exclusive  representative  is 
responsible  for  representing  the  interests  of 
all  employees  in  the  iinit  it  represents 
without  discrimination  and  without  regard  to 
labor  orgzmization  membership".  .  .  .  The 
first  sentence  of  §  9(a)  of  the  National  Ledger 
Relations  Act,  29  U.S.C.  §  159(a),  is 
substantially  similar  to  the  first  sentence  of 
§  14(a)(1)  of  the  Statute;  but  the  language  of 
the  second  sentence  of  $  14(a)(1)  ...  is 
wholly  zdDsent  in  $  9(a)  of  the  NLRA.  .  .  . 
Consequently,  under  the  Statute  that  statutory 
commeuid  of  §  14(a)(1),  i.e. .  a  specific  non¬ 
discrimination  provision,  must  be  enforced, 
not  merely  the  concept  of  fair  representation 
developed  in  the  private  sector  as  flowing 
from  the  right  of  exclusive  representation. 

J.A.  at  119.  This  is  the  only  reasoning  offered  and  it 
is  wpersuasive  in  light  of  the  history  of,  euid  the 
rationale  for,  the  duty  of  fair  representation.  The  ALT, 
emd  hence  the  Authority,  reason  that  the  private-sector 
duty  of  fair  representation  cannot  have  been  intended 
because  Congress  added  to  this  statute  a  sentence  2d>out 
unions'  duties  that  is  not  found  in  the  NLRA.  The  quick 
answer  is  that  the  duty  of  fair  representation  was 
imposed  upon  the  NLRA  by  courts  reasoning  from  the  NLRA's 
equivalent  to  the  first  sentence  of  section  7114(a)(1). 
Subsequently,  Congress  wrote  the  Federal  Service  statute 
and  added  a  second  sentence  that  capsulates  the  duty  the 
courts  had  created  for  the  private  sector.  The  inference 
to  be  drawn  from  Congress'  use  of  the  language  of  the 
judicial  rule  of  fair  representation  is  not  that  Congress 
wished  to  avoid  that  rule.  To  the  contrary,  the 
inference  can  hardly  be  avoided  that  Congress  wished  to 
enact  the  rule. 

The  duty  of  fair  representation  was  first  formulated 
by  the  Supreme  Court  in  Steele  v.  Louisville  &  Nashville 
R.R. .  323  U.S.  192,  65  S.  Ct.  226,  89  L.Ed.  173  (1944). 
The  Court  found  the  duty  to  be  inferred  from  the  xinion's 
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status  as  exclusive  representative  of  the  employees  in 
the  bargaining  imit.  Thus,  the  Court  said,  "Congress  has 
seen  fit  to  clothe  the  bargaining  representative  with 
powers  comparedsle  to  those  possessed  by  a  legislative 
body  both  to  create  and  restrict  the  rights  of  those  whom 
it  represents,  but  it  also  imposed  on  the  representative 
a  corresponding  duty."  Id.  at  202,  65  S.  Ct.  at  232 
(citation  omitted) .  The  Court  stated  it  was  "the  aim  of 
Congress  to  impose  on  the  bargaining  representative  of 
a  craft  or  class  of  employees  the  duty  to  exercise  fairly 
the  power  conferred  upon  it  in  behalf  of  all  those  for 
whom  it  acta,  without  hostile  discrimination  against 
the."  Id.  at  202-03,  65  S.  Ct.  at  231-32. 

So  long  as  a  labor  union  assumes  to  act 
as  the  statutory  representative  of  a  ciaft,  it 
cannot  refuse  to  perform  the  duty,  which  is 
insepar2d>le  from  the  power  of  representation 
conferred  upon  it,  to  represent  the  entire 
membership  of  the  craft.  While  the  statute 
does  not  deny  to  such  a  bargaining  labor 
organization  the  right  to  determine 
eligibility  to  its  members,  it  does  require 
the  union,  in  collective  bargaining  and  in 
making  contracts  with  the  carrier,  to 
represent  non-union  or  minority  union  members 
of  the  craft  without  hostile  discrimination, 
fairly,  impartially,  and  in  good  faith. 

Id.  at  204,  65  S.  Ct.  at  233. 

It  will  be  observed  that  the  Court,  in  the  case 
creating  the  duty  of  fair  representation,  repeatedly 
rooted  the  duty  in  the  powers  conferred  upon  the  union 
by  statute,  the  powers  belonging  to  the  union  as 
exclusive  representative.®  The  duty  was  thus  co¬ 
extensive  with  the  power;  the  duty  is  certainly  not 
narrower  than  the  power,  and  this  formulation  indicates 
that  it  is  also  not  broader. 

This  view  of  the  duty  as  arising  from  the  power  and 
hence  coterminous  with  it  is  expressed  again  and  again 
in  the  case  law: 

Because  "[tjhe  collective  bargaining  system  as 
encouraged  by  Congress  and  administered  by  the 
NLRB  of  necessity  subordinates  the  interests 
of  an  individual  employee  to  the  collective 
interests  of  all  employees  in  a  bargaining 
unit,"  Vaca  v.  Sioes.  386  U.s.  171,  182  [87  S. 


®  Of  course,  a  minority  union  has  never  been  held  to  act  under  a 
duty  of  fair  representation.  A  minority  union  cannot  be  recognized 
as  the  exclusive  bargaining  representative  without  violating  the 
NLRA.  See  Interrational  Ladies'  Garment  Workers'  Union.  AFL-CIO 
V.  NLRB.  366  U.S.  731,  81  S.  Ct.  1603,  6  L.Ed.2d  762  (1961).  This 
provides  additional  support  for  the  view  that  the  duty  arises  from, 
and  its  contours  are  defined  by,  a  union's  status  as  exclusive 
representative . 
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Ct.  903,  912,  17  L.Ed.2d  842]  (1967),  the 
controlling  statutes  have  long  been 
Interpreted  as  Imposing  upon  the  bargaining 
agent  a  responsibility  equal  in  scope  to  its 
authority,  "the  responsibility  of  fair 
representation.”  Humphrey  v.  Moore.  [375  U.S. 

335]  at  342  [84  S.  Ct.  363,  368,  11  L.Ed.2d 
370  (1964)].  .  .  .  Since  Steel  v.  Louisville 
&  N.R.  Co.  323  U.S.  192  [65  S.  Ct.  226,  89 
L.Ed.  173]  (1944),  .  .  .  the  duty  of  fair 
representation  has  served  as  a  "bulwark  to 
prevent  arbitrary  union  conduct  against 
individuals  stripped  of  traditional  forms  of 
redress  by  the  provisions  of  federal  labor 
law.”  Vaca  v.  Sines,  supra .  38G  U.S.  at  182, 

87  S.  Ct.  at  912. 

Hines  V .  Anchor  Motor  Freight .  Inc . .  424  U.S.  554,  564, 
96  S.  Ct.  1048,  1056,  74  L.Ed. 2d  231  (1976).^ 

If  this  were  a  private  sector  case,  it  would  seem 
clear  that  the  union  has  not  violated  its  duty  of  fair 
representation  because  the  rationale  that  gives  rise  to 
that  duty  does  not  apply  here.  In  the  case  before  us  the 
union's  authority  as  exclusive  representative  did  not 
strip  Wright  of  redress  as  an  individual .  To  the 
contrary,  Wright  actively  pursued  his  statutory  appeal 
rlgiits  and  won.  He  did  not  do  that  by  the  xinion's 
suffrage  but  as  a  matter  of  right.  Not  only  was  that 
appeal  procedure  open  to  him  but  the  union  was  forbidden 
by  section  7114(a)(5)  from  attempting  to  control  it. 

The  NTEU's  position  thus  runs  along  the  line 
established  by  the  private-sector  case  law  and  suggested 
by  the  structure  of  the  relevant  statutory  provisions. 
The  Authority's  position  adopts  a  new  line  that  is  not 
to  be  found  in  the  case  law  antedating  the  statute  or  in 
the  statute's  structure.  Counsel  for  the  FLRA  was  asked 
at  oral  argument  whether,  on  the  Authority's  reasoning, 
a  union  that  provided  probate  advice  to  its  members  would 
thereby  be  obligated  to  provide  the  seune  advice  to  non¬ 
members.  Counsel  replied  that  the  xinion  would  not  have 
that  duty,  the  distinction  being  that  the  provision  of 
probate  services  does  not  relate  directly  to  the  members' 
or  non-members'  employment.  Of  course,  the  statute  does 


^  See  International  Brotherhood  of  Teamsters.  Chauffeurs. 
Warehousemen  and  Helpers  of  America  v.  NLRB.  587  F.2d  1176,  1181 
(D.C.  Cir.  1978);  1199  DC,  National  Union  of  Hospital  and  Health 
Care  Employees  v.  National  Union  of  Hospital  and  Health  Care 
Baml Qveea .  533  F.2d  1205,  1208  (D.C.  Cir.  1976);  Truck  Drivers  and 
Helpers.  Local  Union  568  v. .  NLRB.  379  F.2d  137,  141  &  n.2  (D.C. 
Cir.  1967) ;  see  generally  H.  Wellington,  Labor  and  the  Legal 
Process  129-84  (1968) .  For  a  recent  statement  and  application  of 
the  duty  of  fair  representation,  see,  e . a . .  Kol inske  v .  Lubbers . 
712  F.2d  471,  481-82  (D.C.  Cir.  1983). 
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not  even  Imply  that  distinction,  nor  does  the  pre¬ 
existing  case  law. 

The  ambiguity  that  will  often  exist  in  determining 
whether  a  service  is  or  is  not  directly  related  to  the 
employment  relationship  may  be  a  reason  to  be  wary  of 
the  Authority's  proffered  test.  It  is  easier  to 
detezmine  whether  the  service  provided  grows  out  of  the 
collective  bargaining  relationship.  There  is,  moreover, 
a  clear  and  articulated  policy  reason  for  confining  the 
scope  of  the  union's  duty  to  the  scope  of  its  exclusive 
power:  the  individual,  having  been  deprived  by  statute 
of  the  right  to  protect  himself  must  receive  in  return 
fair  representation  by  the  union.  Rights  are  shifted 
from  the  individual  to  the  union  and  a  corresponding  duty 
is  imposed  upon  the  :inion.  No  such  policy  supports  the 
additional  line  dratm  by  the  Authority.  The  FLRA's 
position  depends  not  upon  the  reciprocal  relationship  of 
the  union's  rights  and  duties  but  upon  a  demand  for 
equality  of  services  when  the  employment  relationship  is 
involved.  Yet  the  distinction  between  services  that  are 
employment-related  and  those  that  are  not  seems 
arbitrary.  All  services  provided  by  the  union  are 
employment-related  in  the  sense  that  they  are  provided 
to  employees  only.  When,  as  here,  the  individual  retains 
the  right  to  protect  himself  in  the  employment 
relationship,  it  is  by  no  means  obvious  why  the  union's 
provision  of  an  attorney  to  assist  in  a  statutory  appear 
action  is  more  valuable  than  the  union's  provision  of  an 
attorney  to  draft  a  will.  Both  are  services  employees 
will  value,  both  would  cost  the  individual  money,  so  that 
it  is  not  apparent  why  it  is  discrimination  to  provide 
one  service  to  union  members  only  but  not  discrimination 
to  provide  the  other  in  that  restricted  fashion. 

[1,2]  Thus,  we  cannot  accept  as  reasonably  the 
Authority's  claim  that,  in  including  the  second  sentence 
in  section  7114(a)  (1) ,  Congress  intended  to  Impose  a  duty 
broader  than  that  implied  in  the  private  sector.  The 
Supreme  Court  in  Steele  and  s\ibseguent  cases  drew  from 
the  first  sentence  of  section  9(a)  of  the  NLRA  sm 
implication  of  a  duty  that  is  substantially  expressed  in 
the  second  sentence  of  5  U.S.C.  §  7114(a)(1)  (1982),  the 
federal  sector  provision.  The  logical,  and  we  think  (in 
light  of  the  history  and  the  rationale  for  the  duty  of 
fair  representation)  conclusive,  inference  is  that  when 
Congress  caune  to  write  section  7114(a)(1)  it  included  a 
first  sentence  very  like  the  first  sentence  of  section 
9(a)  and  then  added  a  second  sentence  which  s\immarized 
the  duty  the  Court  had  found  implicit  in  the  first 
sentence.  In  short.  Congress  adopted  for  government 
employee  xuiions  the  private  sector  duty  of  fair 
representation . 

Two  additional  factors  persuade  us  that  this  is  the 
correct  inference.  First,  if  Congress  were  changing 
rather  them  adopting  a  well-known  body  of  case  law,  one 
would  expect  mention  of  that  intention  somewhere  in  the 
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legislative  history.  The  Authority  has  referred  us  to, 
and  we  are  aware  of,  nothing  of  that  sort.  Second,  if 
the  union's  duty  had  been  broadened  beyond  the  scope  of 
its  right  of  exclusive  representation,  one  would  expect 
the  remge  of  the  new  duty  to  be  delineated,  or  at  least 
suggested,  probably  by  some  indication  in  the  statute  or 
its  legislative  history  of  what  the  term  "interests" 
means.  It  is  conceded  that  the  word  does  not  cover 
everything  em  employee  might  like  to  have,  which  would 
meem  that  the  union  may  not  differentiate  between  members 
and  non-members  in  any  way  whatever.  But  is  that  is  not 
the  case,  the  statute  gives  no  direction  of  any  sort 
unless  it  adopts  the  private  sector  equation  of  the  scope 
of  the  xinion's  right  and  its  duty.® 

This  leaves  only  the  Authority's  argument  that  our 
decision  in  NTEU  v.  FLRA.  721  F.2d  1402  (D.c.  cir.  1983), 
is  "dispositive"  of  this  case.  The  FLRA  contends  that 
we  affirmed  its  decision  that  "discrimination  based  on 
union  membership  in  any  representational  activity 
relating  to  working  conditions  which  an  exclusive 
representative  undertedces  to  provide  unit  employees  is 
violative  of  the  Statute.  ...  At  no  point  did  this 
court  in  its  decision  in  721  F.2d  1402  intimate  that  it 
was  reaching  its  decision  only  in  connection  with 
discrimination  in  grievance  arbitration  or  other 
contractually  created  proceedings."  Brief  for  the 
Federal  Ledaor  Relations  Authority  at  17-18  (emphasis  in 
original) .  It  is  instanictive  to  compare  that 
representation  by  counsel  for  the  Authority  with  the  case 
counsel  is  discussing. 


®  The  ALJ  found  that  NTEU's  failure  to  provide  Wright  with  an 
attorney  constitute  not  only  a  violation  of  §  7114(a)  (l),  but  also 
"an  independent  violation  of  section  7116(b)(1)  of  the  Statute  by 
interfering  with  the  employees'  protected  right  under  section  7102 
of  the  Statute  to  refrain  from  joining  a  led^or  organization."  J.A. 
at  103.  The  Authority  appears  to  have  adopted  these  conclusions: 
"[T]he  Authority  finds  that  NTEU  has  failed  and  refused  to  comply 
with  section  7114(a)(1)  of  the  Statute,  and  therefore  has  violated 
section  7116(b)(1)  and  (8)  of  the  Statute."  J.A.  at  104. 

It  follows  from  our  holding  that  the  Union  did  not  violate  § 
7114(a)(1)  that  there  was  no  independent  violation  of  §  7102.  The 
latter  section  provides  in  pertinent  part:  "Each  employee  shall 
have  the  right  to  form,  join,  or  assist  any  labor  organization,  or 
to  refrain  from  any  such  activity,  freely  and  without  fear  of 
penalty  or  reprisal,  and  each  employee  shall  be  protected  in  the 
exercise  of  such  right."  5  U.S.C.  §  7102  (1982).  Were  we  to 
conclude  that  although  a  union's  provision  of  counsel  to  members 
but  not  to  non-members  concerning  matters  unrelated  to  the 
collective  bargaining  agreement  doe  not  violate  §  7102.  Not  even 
the  Authority  contends  that  the  statute  compels  this  result. 
Accordingly,  our  conclusion  that  the  Union  has  not  violated  § 
7114(a)(1)  requires  the  same  conclusion  with  respect  to  §  7102.] 
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This  court  stated  the  practice  under  review  in  721 
F.2d  1402  as  follows: 

Under  a  policy  adopted  zmd  impleisented  by  the 
Union,  only  Union  Members  are  furnished 
assistance  of  counsel.  in  addition  to 
representation  by  local  chapter  officials  and 
Union  stewards,  with  respect  to  grievances  or 
other  natters  affecting  unit  osployees  in  the 

_ Ql _ collective _ bargaining.  Non- 

nenbers.  however,  are  United  to 
representation  by  chapter  officials  and 
stewards,  and  are  expressly  denied  the 
assistance  of  counsel  in  natters  pertaining  to 

721  F.2d  at  1403  (enphasls  added  and  onitted) .  These 
discrepant  policies  franed  the  issue  the  court  thought 
it  was  deciding.  The  court  stated  that  the  duty  of  fair 
representation  "applies  whenever  a  union  is  representing 
bargaining  \init  enployees  either  in  contract  negotiations 
or  in  enforcenent  of  the  resulting  collective  bargaining 
agreenent."  at  1406.  This  court  thus  stated  the 
duty  of  fair  representation  as  the  NTEU  states  it  here, 
not  as  the  Autdiority  states  it,  as  extending  to  all 
matters  relating  to  employment. 

To  put  a  cap  on  it,  the  court  stated:  [T]he 
Union  is  incorrect  in  suggesting  that  the 
challenged  policy  merely  reflects  em  internal 
Union  benefit  that  is  not  subject  to  the  duty 
of  fair  representation.  Attorney 
representation  here  pertain  directly  to 
enforcement  of  the  fruits  of  collective 

bargaining. _ Therefore.  as  exclusive 

bargaining  agent,  the  Union  mav  not  provide 
such  a  benefit  exclusively  for  Union  members. 

Id.  at  1406-07  (emphasis  added) .  It  is  difficult  to  know 
what  could  have  prompted  counsel  to  say  that  the  case 
stands  for  the  proposition  that  a  iinion  may  not 
differentiate  between  members  and  non-members  as  to  any 
representational  function  and  that  at  no  point  did  the 
opinion  intimate  that  the  decision  rested  on  the  fact 
tiiat  the  representation  related  to  contractually  created 
proceedings.  We  would  have  thought  that  no  one  could 
read  the  case  in  that  fashion.  This  court's  opinion  in 
721  F.2d  1402  clearly  proceeds  on  a  rationale  that 
supports  the  position  here  of  the  NTEU,  not  that  of  the 
FLRA.^  So  clear  is  this  that,  if  we  had  before  us  only 


®  The  Authority  states  that  its  construction  of  the  statute  is 
"fully  consistent  with  private  sector  precedent"  and  cites  Del 
Casal  V.  Eastern  Airlines.  634  F.2d  295  (5th  Cir.),  cert:,  denied. 
454  U.S.  892,  102  S.  Ct.  386,  70  L.Ed.2d  206  (1981),  and  Bowman  v. 
Tennessee  Valiev  Authority.  744  F.2d  1207  (6th  Cir.  1984),  cert. 

(continued. . . ) 
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the  precedent  of  that  case,  and  nothing  more,  we  would 
have  difficulty  holding  for  the  Authority. 

For  the  foregoing  reasons,  the  Authority's  decision  is  hereby 
Reversed . 


■0TB  l:  At  least  one  other  Circuit  Court  of  Appeals  and  the  FLRA 
have  agreed  with  the  D.C.  Circuit's  interpretation.  See  AFGE  v. 

812  F.2d  1326  (10th  Cir.  1987);  DODDS.  28  FLRA  908  (1987). 

■0TB  2:  In  AFCE.  Local  2000.  14  FLRA  617  (1984),  the  president  of 
a  local  union  stated  to  the  most  vocal  of  the  nonmembers  that  the 
nonmember  was  a  "troublemaker"  and  that  she  would  "get"  him.  The 
statement  constituted  a  threat  and,  made  in  the  presence  of  other 
nonmembers,  also  had  a  chilling  effect  upon  the  right  of  other 
employees  to  refrain  from  joining  or  assisting  any  lessor 
organization  "freely  and  without  fear  of  penalty  or  reprisal." 
Accordingly,  the  union  violated  §  7116(b)(1). 

■0TB  3t  Federal  employees  do  not  have  a  private  right  of  action 
against  their  xinlon's  for  breach  of  the  duty  of  fair 
representation.  See  Karzdialios  v.  NFFE.  489  U.S.  527  (1989). 

^j^ckgtiog 

A  unanimous  panel  of  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  held  that  the  FLRA  did  not  ^d^use  its 
discretion  by  stripping  PATCO  of  exclusive  representation  rights 
for  striking  the  FAA  in  1981.  It  upheld  the  FLRA  finding  that 
PATCO  "willfully  and  intentionally"  ignored  federal  laws 
prohibiting  federal  employee  strikes.  Section  7120(f)  of  the  CSRA 
says  that  when  the  FLRA  finds  that  a  union  has  committed  the  ULP 
of  striking,  it  shall  revoke  the  union's  status  as  bargaining 
representative  or  "take  any  other  appropriate  disciplinary  action." 
This  seems  to  suggest  that  the  FLRA  has  discretion  in  strike  cases. 


*(: .  .Tjontinued) - 

denied.  470  U.S.  1084.  105  S.  Ct.  1843,  85  L.Ed.2d  142  (1985). 
Brief  for  the  Federal  Labor  Relations  Authority's  position  at  15 
n.lO.  neither  case  supports  the  Authority's  position  here.  Del 
Casal  involved  the  iinion's  refusal  to  represent  an  employee  in  a 
grievance  procedure  governed  by  the  collective  bargaining  agreement 
on  the  ground  that  he  was  not  a  union  member.  That  was  held  breach 
of  the  duty  of  fair  representation.  Bowman  made  a  similar  holding 
where  the  tmion  had  negotiated  a  collective  bargaining  agreement 
giving  members  preferential  transfer  rights.  The  court  linked  the 
duty  of  fair  representation  to  the  right  of  exclusive 
representation.  Since  both  cases  involved  discrimination  against 
non-members  as  to  matters  within  the  union's  role  as  exclusive 
representative,  neither  provides  any  support  for  the  Authority's 
position  here.  If  these  cases  are  "fully  consistent"  with  the 
FLRA's  position,  that  can  be  so  only  in  the  sense  that  they  are  not 
explicitly  inconsistent. 
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But  presvwably  such  discretion  would  only  be  exercised  to  take 
action  short  of  decertification  if  a  strike  were  proved  to  be  a 
wildcat.  Sfis  Professional  Air  Traffic  Controllers  Organization  v. 
r§dtraX  nsl^tisns  Authority/  685  F.2d  547  (o.c.  cir.  i982}. 

CSRA  S  7116(b)  provides:  'Nothing  in  paragraph  (7)  of  this 
subsection  [which  prohibits  work  stoppages/slowdowns]  shall  result 
in  any  informational  picketing  which  does  not  interfere  with  an 
agency's  operations  being  considered  as  an  unfair  led>or  practice.' 
The  Department  of  Army  still  prohibits  picketing  on  the 
installation  except  in  'rare  instances.'  See  Department  of  Army 
message,  Subject:  Clarification  of  Department  of  Army  Policy  on 
Informational  Picketing,  24  February  1979.  The  rationale  is  that 
picketing  always  Interferes  with  the  mission.  The  installation, 
however,  must  be  prepared  to  articulate  how  the  picketing 
interferes  with  the  agency  mission.  Fort  Ben  Harrison  and  AFGE. 
40  FLRA  558  (1991) . 

Although  Section  7116(b)(7)  contains  a  general  prohibition 
against  picketing  if  it  Interferes  with  the  agency's  mission. 
Section  7116(b)  further  provides  that 

Nothing  in  paragraph  (7)  of  this  subsection  shall  result 
in  any  informational  picketing  which  does  not  interfere 
with  an  agency's  operations  being  considered  as  an  tinfair 
labor  practice. 

Thus,  when  an  agency  (Social  Security  Administration)  filed  an  ULP 
cheurge  against  a  union  (AFGE)  for  picketing  the  lobby  of  its 
building  auid  a  complaint  Issued  on  the  charge,  the  Authority 
dismissed  the  complaint  because  there  was  no  interference  with  the 
agency's  operations.  Social  Security  Ad1ll^ni3tration  and  AFGE.  22 
FLRA  63  (1986) .  Because  there  were  only  11  pickets,  the  picketing 
lasted  only  10  minutes,  and  the  pickets  were  silent,  there  was  no 
disruption  of  the  mission. 


5-90 


OBIEVIHCES  AMD  ABBITBATIOM 


6-1.  introduction. 

The  labor  counselor  will  be  involved  with  grievance  resolution 
and,  to  a  much  greater  extent,  arbitration.  The  management  team 
will  be  depending  upon  the  labor  counselor  to  perform  in  a 
professional,  cos^tent  manner.  This  will  require  a  basic 
knowledge  of  the  CSKA's  provisions  and  private  sector  principles, 
as  well  as  being  able  to  perform  as  an  accon^lished  advocate. 

This  chapter  will  be  concerned  with  analysis  of  the  grievance 
and  arbitration  provisions  of  the  CSRA,  of  pertinent  private  sector 
experience  and  policies,  and  will  provide  some  practice  pointers 
for  the  processing  of  grievances  and  for  case  presentations  at 
eurbitration. 

6-2.  The  Orlevanoe  Procedure  Prescribed  by  the  CSBA. 

Section  7121  of  the  CSRA  sets  forth  many  statutory 
requirements  concerning  the  negotiated  grievance  procedure  and 
prescribes  certain  features  of  that  procedure.  Most  prominently, 
section  7121(a)(1)  and  (b)(3)(C)  together  provide  that  all 
collective  bargaining  agreements  shall  provide  procedures  for  the 
settlement  of  grievances,  including  questions  of  arbitrability,  and 
that  the  terminal  step  of  those  procedures  shall  provide  for 
binding  arbitration  of  any  grievance  not  satisfactorily  settled. 
Section  7121(b)(3)(C)  further  restricts  invocation  of  binding 
arbitration  to  either  the  agency  or  the  exclusive  representative; 
it  does  not  permit  eurbitration  to  be  invoked  by  aggrieved 
employees.  Army  AriMmont-.  Research  and  Development  Command.  17  FLRA 
615  (1985).  Section  7121(b)  prescribes  certain  other  features  of 
the  negotiated  grievance  procedure,  such  as,  that  it  shall  be  fair 
and  si^le  and  shall  provide  for  expeditious  processing.  More 
inportantly,  however,  in  section  7121(b)(3)  a  balance  has  been 
struck  between  the  sometimes  competing  or  conflicting  interests  of 
the  exclusive  representative  and  the  aggrieved  enqployee  in  the 
presentation  and  processing  of  grievances.  Thus,  the  negotiated 
grievance  procedure  must  assure  an  exclusive  representative  the 
right,  in  its  own  behalf  or  on  behalf  of  any  bargaining-unit 
employee,  to  present  and  process  grievances.  At  the  same  time, 
the  procedure  must  assure  the  employee  the  right  to  personally 
present  a  grievance  without  the  representation  of  the  exclusive 
representative  although  the  exclusive  representative  in  such  event 
has  the  right  to  be  present  during  the  grievance  proceeding.  What 
this  means  is  that  with  respect  to  the  negotiated  grievance 
procedure,  an  aggrieved  enployee  is  precluded  from  being 
represented  by  an  attorney  or  representative  other  than  the 
exclusive  representative  because  the  only  circumstances  under  which 
the  employee  may  avoid  the  representation  of  the  exclusive 
representative  in  the  presentation  and  processing  of  a  grievance 
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Is  by  the  eo^loyee  presenting  the  grievance  in  the  en^loyee's  own 
behalf.  The  Authority  has  also  held  in  this  area  that  the  "right 
to  be  present  during  the  grievance  proceeding”  in  section 
7121(b)(3)(B)  includes  an  implied  right  of  the  union  to  be  notified 
when  a  grievance  is  filed  by  an  eii^>loyee  on  the  en^loyee's  own 
behalf  and  to  be  timely  served  on  request  with  copies  of  all 
documents  relating  to  the  grievance  to  the  extent  that  such 
disclosure  is  consistent  with  law.  Social  Security  Administration. 
Office  of  Hearings  and  Appeals.  25  FLRA  571  (1987)  (to  the  extent 
that  it  is  inconsistent,  Lowrv  Air  Force  Base.  17  FLRA  469  (1985), 
will  no  longer  be  followed).  Section  7114(a)  also  deals  with  the 
rights  of  en^loyees  and  the  exclusive  representative  in  the 
presentation  of  grievances. 

Section  7121  together  with  the  statutory  definition  of 
grievance  set  forth  in  section  7103(a)(9)  set  the  framework  for  the 
coverage  and  scope  of  the  negotiated  grievance  procedure.  Under 
these  provisions,  the  negotiated  grievance  procedure  automatically 
extends  to  all  matters,  except  those  excluded  by  law,  covered  by 
the  statutory  definition  of  grievemce  unless  the  parties  mutually 
and  specifically  agree  to  exclude  any  of  those  matters  in  their 
collective  bargaining  agreement.  Section  7103(a)(9)  broadly 
defines  grievance  as  any  complaint: 

(A)  by  any  eoqployee  concerning  any  matter  relating 
to  the  employment  of  the  employee; 

(B)  by  any  ledsor  organization  concerning  any  matter 
relating  to  the  en^loyment  of  any  employee;  or 

(C)  by  any  employee,  labor  organization,  or  agency 
concerning- 

(i)  the  effect  or  interpretation,  or  a  claim 
of  breach,  of  a  collective  bargaining  agreement;  or 

(ii)  any  claimed  violation,  misinterpretation, 
or  misapplication  of  any  law,  rule,  or  regulation 
affecting  conditions  of  en^loyment[ . ] 

In  short,  all  matters  that  under  law  could  be  submitted  to  the 
negotiated  grievance  procedure  "shall  in  fact"  (to  quote  the 
Conference  Report  that  accompanied  the  CSRA)  be  within  the  coverage 
of  a  grievance  procedure  unless  the  parties  negotiate  specific 
exclusions.  These  provisions  are  in  significant  contrast  to 
private  sector  leUsor  relations  and  collective  bargaining, 
particularly  the  structuring  of  the  subject  of  coverage  that  is  to 
be  negotiated.  Unlike  in  the  private  sector,  agencies  and  unions 
under  the  CSRA  no  longer  negotiate  matters  into  coverage  by  the 
grievance  procedure  with  all  other  matters  consequently  excluded. 
Instead,  the  parties  will  have  the  broadest  procedure  allowed  by 
law  from  which  they  may  mutually  choose  to  negotiate  specific 
matters  out  of  coverage. 

Any  such  negotiated  exclusion  would  then  be  in  addition  to  the 
exclusions  by  law  from  a  negotiated  grievance  procedure.  The  CSRA 
in  section  7121(c)  specifically  excludes  from  coverage  by  a 
negotiated  grievance  procedure  grievances  concerning  the  following 
five  general  matters:  (1)  prohibited  political  activities;  (2) 
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retirement/  life  insurance,  or  health  insurance;  (3)  a  suspension 
or  removal  for  national  security  reasons;  (4)  any  examination, 
certification,  or  appointment;  and  (5)  the  classification  of  any 
position  which  does  not  result  in  the  reduction-in-grade  or  pay  of 
an  en^loyee.  The  statutory  exclusion  that  has  resulted  in  the  most 
decisions  of  the  Authority  construing  the  substance  of  the 
exclusion  is  section  7121(c)(5).  In  this  respect  the  Authority  has 
specifically  advised  that  when  the  essential  nature  of  a  grievance 
is  integrally  related  to  the  accuracy  of  the  classification  of  the 
grievant's  position,  that  is,  where  the  substance  of  the  dispute 
concerns  the  grade  level  of  the  duties  assigned  and  performed  by 
the  grievant,  the  grievance  concerns  the  classification  of  a 
position  within  the  meaning  of  section  7121(c)(5).  FAA.  8  FLRA  532 
(1982).  Similarly,  section  5366(b)  of  the  CSRA  specifically 
excludes  as  a  matter  of  law  certain  grievances  concerning  grade  and 
pay  retention  matters.  Specifically,  section  5366(b)  provides  that 
an  action  which  is  the  basis  of  an  employee's  entitlement  to  grade 
and  pay  retention  benefits  shall  not  be  grievable  under  a  grievance 
procedure  negotiated  under  the  Statute.  Thus,  the  Authority  has 
expressly  recognized  that  reductions-in-grade  made  pursuant  to 
position  reclassification  actions  for  which  grade  and  pay  retention 
benefits  are  available  are  precluded  from  grievance  and 
arbitration.  Social  Security  Administration.  16  FLRA  866  (1984); 
VA  Medical  Center.  16  FLRA  869  (1984). 

Decisions  have  also  been  issued  by  the  Authority  finally 
resolving  whether  three  vigorously  disputed  matters  are  within  the 
permissible  coverage  of  a  grievance  procedure  negotiated  under  the 
Statute.  The  three  disputed  matters  are:  (1)  the  separation  of 
a  probationary  employee  ( 2 )  the  discipline  of  a  National  Guard 
civilian  technician;  and  (3)  the  discipline  of  a  professional 
en^loyee  of  the  Department  of  Medicine  and  Surgery  of  the  Veterans 
Ad^nistration.  Initially,  the  J^uthority  uniformly  held  that 
grievances  over  such  matters  were  within  the  permissible  coverage 
of  a  grievance  procedure  negotiated  under  the  Statute;  the  federal 
courts  uniformly  held  on  review  of  negotiability  and  ULP  cases  that 
such  matters  are  precluded  by  law  from  griev2Uice  and  arbitration; 
and  the  Authority  uniformly  adopted  the  rationale  and  conclusions 
of  the  cousrts  in  reversing  the  initial  determinations  emd  holding 
that  such  matters  are  precluded  by  law  from  grievance  and 
arbitration.  The  matter  that  has  had  the  greatest  ramifications 
because  it  applies  to  such  a  large  category  of  federal  en^loyees 
is  the  matter  of  the  separation  of  a  probationary  employee. 
Specifically,  the  Authority  in  a  number  of  arbitration  cases 
involving  grievances  over  the  separation  of  a  probationary  employee 
held  that  there  was  nothing  in  the  language  of  the  Statute,  nothing 
in  the  legislative  history  to  the  Statute,  and  nothing  in  law  and 
regulation  pertaining  to  the  probationary  period  of  employment  to 
indicate  that  Congress  intended  to  preclude  grievance  and 
arbitration  over  the  separation  of  probationary  employees. 
However,  on  review  of  a  negotiability  decision  in  Department  of 
Justice-  Tirnnlaration  and  Naturalization  Seirvice  v.  FLRA.  709  F.2d 
724  (D.C.  Cir.  1983),  the  court  held  that  the  statutory  and 
regulatory  scheme  for  a  probationary  period  of  employment  set  forth 
in  5  U.S.C.  S  3321  and  5  C.F.R.  part  315  precludes  coverage  under 
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a  negotiated  grievance  procedure  of  a  grievance  concerning  the 
separation  of  a  probationary  es^loyee.  In  a  series  of  arbitration 
cases,  e»q. ,  Department  of  Labor,  13  FLRA  677  (1984),  the  Authority 
consequently  has  held  on  the  basis  of  the  rationale  and  conclusion 
of  the  couzrt  in  INS  that  grievances  over  the  separation  of  a 
probationary  e]iq>loyee  are  precluded  by  law  and  regulation. 
Department  of  Medicine  &  Survey  employees  of  VA  was  similar.  A 
number  of  federal  courts  of  appeal  on  review  of  decisions  of  the 
Authority  uniformly  held  contrary  to  the  Authority  that  the 
National  Guard  Technicians  Act,  32  U.S.C.  S  709,  unmi8taked}ly 
forecloses  any  obligation  on  the  part  of  the  National  Guard  to 
eurbitrate  a  grievance  over  discipline  taken  under  section  709(e) 
of  that  Act.  B.g. .  Indiana  Air  National  Guard  v.  FLRA.  712  F.2d 
1187  (7th  Cir.  1983).  Thus,  the  Authority  consequently  held  on  the 
basis  of  the  rationale  and  conclusions  of  the  courts  of  appeal  that 
grievances  concerning  an  adjutant  general's  decision  to  take  any 
of  the  actions  eniunerated  in  section  709(e)  of  the  Technicians  Act 
are  precluded  by  law.  B.g. .  Wisconsin  Army  National  Guard .  14  FLRA 
57  (1984). 

In  a  case  similar  to  these,  VA  Medical  Center  of  Cleveland. 
19  FLRA  297  (1985),  the  Authority  held  that  the  coverage  by  a 
negotiated  grievance  procedure  of  a  grievance  concerning  the 
separation  during  the  initial  year  of  enqiloyment  of  an  employee 
holding  a  veterans  readjustment  appointment  is  precluded  by  the 
statutory  and  regulatory  scheme  for  these  appointments  set  forth 
in  38  U.S.C.  S  2014  and  5  C.F.R.  part  307.  In  so  deciding  the 
Authority  found  a  close  alignment  between  the  initial  appointment 
to  a  competitive  service  position  and  the  veterans  readjustment 
appointment . 

€-3.  Grievance  resolution  under  the  CSBA. 

The  CSRA  has  provided  the  employee  in  a  bargaining  unit  a 
number  of  means  of  resolving  an  employment  dispute  that  may  arise. 
When  the  employee  chooses  to  resolve  that  dispute  by  the  filing  of 
a  grievance,  four  general  types  or  categories  of  disputes  can  be 
identified  under  the  terms  of  section  7121.  It  is  important  to 
examine  each  type  or  category  because  each  has  its  own  unique 
features  of  processing  that  must  be  recognized.  The  four  types  of 
grievance  disputes  may  be  categorized  as  (1)  a  pure  grievance,  (2) 
unaccepteUsle  performance  and  serious  adverse  action  cases  under 
section  4303  and  section  7512,  (3)  a  pure  discrimination  case,  and 
(4)  a  mixed  case  under  section  7702. 

a.  Pure  Grievance. 

A  pure  grievance  is  any  grievance,  as  that  term  is  defined  in 
section  7103(a)(9),  that  is  not  excluded  by  law  from  coverage  by 
a  negotiated  grievance  procedure,  that  does  not  involve  a  4303  or 
7512  matter  or  a  similar  such  matter  that  has  arisen  under  another 
personnel  system,  and  that  does  not  involve  a  complaint  of 
discrimination  of  the  type  within  the  jurisdiction  of  EEOC. 
However,  pure  grievances  concern  the  most  common  disputes  that 
arise  in  an  eiiq>loyment  and  collective  bargaining  relationship. 
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Primarily/  pure  grievances  will  involve  disputes  over  the  proper 
interpretation  and  application  of  provisions  of  the  collective 
bargaining  agreement  and  provisions  of  laws  and  regulations 
governing  aspects  of  federal  employment  in  cases  concerning  such 
Averse  matters  as  overtime  assignments,  promotion  and  detail 
actions,  and  just  cause  for  minor  disciplinaxry  actions.  As  for 
their  processing,  which  is  displayed  graphically,  the  negotiated 
grievance  procedure  is  first  examined  to  determine  whether  the 
particular  matter  has  been  excluded,  as  any  matter  may  be  by 
negotiated  agreement  of  the  parties.  But  if  the  matter  is  not 
excluded,  under  the  express  terms  of  section  7121(a)(1),  the 
negotiated  grievance  procedure  is  the  sole  and  exclusive  procedure 
available  to  eaqployees  in  that  bargaining  unit  for  resolving  pure 
grievances . 

The  application  of  this  exclusivity  provision  is  prob2d3ly  most 
notable  with  respect  to  disputes  that  for  such  employees  otherwise 
would  have  been,  and  for  nonbargaining-unit  employees  are, 
appeal2d>le  to  the  Merit  Systems  Protection  Board.  Predominantly, 
these  involve  the  denial  of  a  within-grade  salary  increase  or 
reduction-in-force  actions.  See,  e.o. .  Patent  Office  Professional 
Association  and  n.S.  Patent  and  Tradam^rlr  34  ELBA  883 
(1990).  For  eligible  nonbargaining-unit  employees  emd  for  eligible 
bargaining-unit  employees  whose  collective  bargaining  agreement  has 
excluded  such  matters,  these  disputes  are  of  course  appealable  to 
MSPB.  Another  notable  aspect  of  this  application  with  respect  to 
these  matters  is  that  in  resolving  such  disputes  MSPB  is  governed 
by  section  7701  which  does  not  govern  the  airbitration  of  these 
disputes.  Thus,  with  respect  to  the  denial  of  a  within-grade 
increase,  for  exaiqple,  the  Authority  has  specifically  held  that  in 
contrast  to  MSPB  an  arbitrator  is  not  required  to  apply  either  the 
substantial  evidence  standard  or  the  harmful-error  rule. 
Department  of  Education.  17  FLRA  997  (1985);  IRS.  17  FLRA  1001 
(1985).  Accordingly,  it  must  be  recognized  that  the  scheme  of 
resolving  disputes  provided  by  the  CSRA  has  expressly  provided 
means  of  resolving  these  matters  generally  based  on  bargaining- 
unit  status  that  sure  not  governed  by  the  same  standards  and 
consequently  may  not  reach  the  seune  result  in  like  cases. 

Continuing  the  processing  of  i  pure  grievance,  if  the 
grievance  is  not  satisfactorily  settled,  binding  arbitration  may 
be  invoked  by  the  union  which  will  ultimately  result  in  an  award 
of  an  arbitrator.  Under  section  7122(a),  either  party  to  the 
arbitration  may  file  exceptions  to  the  award  with  the  FLRA.  Unless 
provided  otherwise,  the  parties  to  arbitration  will  only  be  the 
union  and  the  agency,  and  not  the  grievant  employee,  who  therefore 
is  not  entitled  to  file  exceptions.  Finally,  under  the  terms  of 
section  7123  relating  to  judicial  review,  no  judicial  review  is 
availedjle  of  the  Authority's  decision  resolving  the  exceptions 
unless  "the  order  involves  an  unfair  ladi^or  practice."  See  6-23 
infra  for  a  more  detailed  discussion  of  judicial  review. 
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b.  Section  4303  or  Section  7512  Case. 

This  category  refers  to  sections  of  the  CSRA  amd  the  dispute 
in  these  matters  arises  when  an  agency  takes  a  4303  or  7512  action 
against  an  employee.  4303  actions  are  a  removal  or  a  demotion  for 
unacceptable  performance.  7512  actions  are  serious  adverse 
actions — removal,  suspension  for  more  than  14  days,  a  reduction- 
in~grade  or  pay,  and  a  furlough  for  30  days  or  less.  In  this  type 
of  case,  the  exclusivity  provision  of  section  7121(a)(1)  does  not 
apply  emd  under  section  7121(e)(1)  a  nonprobationary,  con^etitive 
service  en^loyee  or  a  preference>eligible,  excepted  service 
ea^loyee  may  have  an  option.  This  type  of  dispute  in  the 
discretion  of  the  aggrieved  employee  may  be  appealed  to  MSPB  or  a 
grievance  may  be  filed  if  the  dispute  has  not  been  excluded  from 
the  negotiated  grievance  procedure.  If  the  grievance  option  is 
elected  and  the  grievance  is  submitted  to  eurbitration,  this 
arbitration  is  different  from  that  of  pure  grievances  in  two 
respects . 

First,  under  section  7121(e)(2),  the  arbitrator  in  hearing  a 
4303  or  7512  grievemce  must  apply  the  same  statutorily  prescribed 
standards  in  deciding  the  case  as  would  have  been  applied  if  the 
matter  had  been  appealed  to  MSPB.  Thus,  in  accordance  with  the 
evidentiary  standards  prescribed  by  section  7701,  the  decision  of 
the  agency  in  an  action  based  on  unacceptable  performance  must  be 
sustained  by  the  arbitrator,  eUssent  hanaful  error,  if  supported  by 
substantial  evidence.  Likewise,  in  serious  adverse  action  cases 
the  decision  of  the  agency  must  be  sustained,  absent  harmful  error, 
if  supported  by  a  preponderance  of  the  evidence.  In  addition,  as 
the  result  of  the  decision  of  the  U.S.  Supreme  Court  in  Cornelius 
V.  Nutt.  472  U.S.  648  (1985),  eurbitrators  must  also  apply  the 
harmful-error  rule  of  section  7701  precisely  as  MSPB  does.  That 
is,  2u:bitrators  cem  only  refuse  to  sustain  an  agency's  decision  by 
reason  of  harmful  error  if  the  employee  has  shown  error  that  caused 
substantial  prejudice  to  the  en^loyee's  individual  rights  by 
possibly  affecting  the  agency  decision.  Thus,  an  arbitrator  after 
Nutt  may  no  longer  refuse  to  sustain  an  agency's  decision  on  the 
basis  of  a  violation  of  a  collective  beurgaining  agreement  that  is 
harmful  only  to  the  union  and  not  the  en^loyee. 

These  arbitrations  eore  different  from  pure  grievances  in  a 
second  respect.  In  this  type  of  dispute,  judicial  review  of  the 
award  is  availeUsle  in  the  same  manner  and  under  the  Scune  conditions 
as  if  he  matter  had  been  decided  by  MSPB.  Thus,  these  awards  are 
appealable  directly  to  the  U.S.  Court  of  Appeals  for  the  Federal 
Circuit  as  if  the  award  were  the  final  decision  of  MSPB.  These 
awards  are  not  appealable  to  the  Authority.  4303  and  7512  actions 
are  matters  described  in  section  7121(f),  and  therefore  under  the 
express  terms  of  section  7122(a),  pertaining  to  the  filing  of 
exceptions  with  the  Authority,  exceptions  may  not  be  filed  to  an 
award  relating  to  such  matters.  With  respect  to  the  judicial 
review  of  these  awards,  only  employees  have  a  right  of  appeal. 
Agencies  have  no  right  of  appeal,  but  the  Director  of  the  Office 
of  Personnel  Management  may  obtain  review  of  the  decision  of  the 
arbitrator  in  the  limited  circumstances  and  under  the  stated 


conditions  of  section  7703(d)  which  essentially  are  that  the 
arbitrator  has  erred  in  interpreting  civil  service  law  and 
regulation  and  the  error  will  have  a  si^stantial  impact.  Because 
section  7703(d)  is  stated  only  in  terms  of  obtaining  review  of  HSPB 
decisions ,  the  Federal  Circuit  has  had  to  clarify  its  application 
to  arbitration  and  those  decisions  should  be  consulted  on  the 
specifics  of  0PM  obtaining  judicial  review  of  these  arbitration 
awards.  See  Devine  v.  Sutermeister .  724  F.2d  1558  (Fed.  Cir. 
1983);  Devine  v.  Nutt.  712  F.2d  1048  (Fed.  Cir.  1983),  rev*d  as  to 
other  matters  sub  nom.  Cornelius  v.  Nutt.  472  U.S.  648  (1985). 

For  employees  employed  in  a  personnel  system  other  than  the 
ordinary  ccmipetitive  or  excepted  service  system  against  whom 
actions  similar  to  those  of  section  4303  and  section  7512  are 
taken,  the  processing  of  their  grievances  would  be  very  similar. 
Section  7121(e)  indicates  that  such  employees  have  a  similar  option 
of  raising  the  matter  under  applic£d}le  appellate  procedures  or  of 
filing  a  grievance  if  the  matter  has  not  been  excluded  from  the 
negotiated  grievance  procedure.  Section  7121(f)  further  specifies 
that  when  the  grievance  option  has  been  elected  and  the  matter  is 
sulmaitted  to  grievance  aorbitration,  judicial  review  of  the 
arbitrator's  award  may  be  obtained  in  the  same  manner  and  on  the 
same  basis  as  could  be  obtained  of  a  final  decision  in  such  matters 
raised  under  applicad)le  appellate  procedures.  See  VA  Medical 
Center.  Chillicothe.  15  FLRA  448  (1984). 

c.  Pure  Discrimination  Case. 

A  pure  discrimination  case  involves  an  allegation  of 
enqployment  discrimination  within  the  jurisdiction  of  EEOC  that  does 
not  also  involve  a  matter  appealable  to  MSPB.  This  type  of  case 
ccmnBonly  involves  a  claim  of  discrimination  as  the  result  of  a 
failure  to  be  promoted.  As  with  4303  and  7512  cases,  in  this  type 
of  case  the  exclusivity  provision  of  section  7121(a)(1)  does  not 
apply  and  under  section  7121(d)  the  en^loyee  may  have  an  option. 
This  type  of  dispute  in  the  discretion  of  the  aggrieved  employee 
may  be  raised  under  the  equal  employment  opportunity  con^laint 
procedures  or  a  grievance  may  be  filed  if  the  dispute  has  not  been 
excluded  from  the  negotiated  grievemce  procedure.  If  the  grievance 
option  is  elected,  the  initial  processing  of  the  grievance  is 
nearly  identical  to  that  of  a  pure  grievance.  If  the  grievance  is 
not  satisfactorily  settled,  arbitration  may  be  invoked  and  either 
party  may  file  exceptions  with  the  Authority  for  its  decision 
resolving  the  exceptions.  Discrimination  cases  differ  from  pure 
grievances  in  that  section  7121(d)  provides  that  the  selection  of 
the  grievance  procedure  does  not  prevent  the  aggrieved  employee 
from  requesting  EEOC  to  review  "a  final  decision”  respecting  "a 
complaint  of  discrimination  of  the  type  prohibited  by  any  law  and 
administered  by  [EEOC]."  Because  of  this  provision,  EEOC  in  1983 
amended  its  regulations  to  include  procedures  for  an  appeal  by  an 
aggrieved  en^loyee  to  EEOC  from  the  final  decision  of  the  agency 
on  the  discrimination  grievance  as  to  which  arbitration  was  not 
invoked,  from  an  arbitrator's  award,  and  from  a  decision  of  the 
Authority  resolving  exceptions  to  the  arbitration  award.  29  C.F.R. 
S  1613.233(b).  These  regulations  also  incorporate  the  statutory 
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rights  of  an  employee  to  judicial  review.  Thus,  in  accordance  with 
the  prescribed  time  frames,  an  employee  can  file  in  an  appropriate 
district  court  after  the  final  agency  decision  on  the 
discrimination  complaint  or  after  not  receiving  within  the  allotted 
time  a  decision  on  the  complaint  for  a  de  novo  review  of  the  case 
by  the  court.  29  C.F.R.  S  1613.281.  Thus,  if  the  pure 
discrimination  grievance  can  be  equated  with  the  discrimination 
complaint  in  this  respect,  which  seems  reasonable  but  which,  it 
must  be  noted,  is  not  expressly  stated,  the  employee  has  the  option 
of  judicial  review  of  the  agency  denial  of  the  grievance  or  of  the 
agency  action  that  has  been  grieved.  Because  these  regulatory 
provisions  do  not  mention  arbitration  awards  or  FLRA  decisions,  it 
is  likewise  uncertain  whether  the  employee  has  a  similar  right  to 
judicial  review  of  the  arbitrator's  award  or  the  decision  of  the 
Authority  resolving  exceptions  to  the  award.  Consequently,  the 
full  delineation  of  this  right  to  judicial  review  must  await 
regulatory  or  judicial  clarification. 

As  has  been  noted,  in  these  cases  the  employee  may  have  an 
option,  but  it  is  an  election  of  remedies  provision  pursuant  to 
which  the  employee  must  choose  under  which  procedure  to  raise  the 
matter  after  which  the  employee  will  be  precluded  from  raising  the 
matter  under  the  other  procedure.  Specifically,  section  7121(d) 
provides  in  this  respect  that  the  employee  shall  be  deemed  to  have 
exercised  the  option  at  such  time  as  the  employee  timely  initiates 
an  action  under  the  applic2d>le  statutory  procedure  or  timely  files 
a  grievance  in  writing  whichever  event  occurs  first.  The  Authority 
has  concluded  that  a  grievance  filed  in  accordance  with  a 
negotiated  grievance  procedure  raising  the  matter  of  alleged 
discrimination  under  the  Civil  Rights  Act  of  1964  is  only  precluded 
or  barred  by  the  grievant  having  earlier  raised  the  same  matter  by 
the  timely  filing  of  a  formal  EEO  complaint  under  the  complaint 
procedures  set  forth  in  29  C.F.R.  S  1613.214.  Consultation  with 
an  EEO  counselor  pursuant  to  precomplaint  procedures  does  not 
preclude  the  subsequent  filing  of  such  a  grievance.  U.S.  Marshals 
Service .  23  FLRA  414  (1986).  The  EEOC's  amendment  of  its  rules  in 
October  1987  was  to  the  same  effect.  29  C.F.R.  S  1613.219  (1987). 

d .  Mixed  Case . 

The  last  category  is  a  section  7702  or  mixed  case.  A  mixed 
case  is  one  where  an  agency  takes  an  action  against  an  employee 
that  is  appealable  to  MSPB  and  the  employee  asserts  that  the  action 
was  taken  on  the  basis  of  prohibited  discrimination.  Common 
exeunples  would  be  a  removal  or  demotion  for  unacceptable 
performance  or  a  serious  adverse  action  alleged  by  the  affected 
employee  to  have  been  based  on  discrimination.  Because  the  scheme 
for  processing  these  matters  is  very  complex,  the  graphic  only 
summarizes  their  processing.  For  more  specific  details  the 
statutory  and  regulatory  provisions  should  be  carefully  consulted, 
primarily  section  7702  and  5  C.F.R.  part  1201,  subpart  D  and  29 
C.F.R.  part  1613,  subpart  D. 

As  with  pure  discrimination  and  4303  and  7512  cases,  the 
exclusivity  provision  of  section  7121(a)(1)  does  not  apply  and 
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under  section  7121(d)  the  esqployee  may  have  an  option.  This  type 
of  dispute  may  be  raised  in  the  discretion  of  the  aggrieved 
eaqployee  under  the  BEO  complaint  procedures  by  the  filing  of  a 
mixed  case  complaint  with  the  agency  or  a  grievance  may  be  filed 
if  the  dispute  has  not  been  excluded  from  the  negotiated  grievance 
procedure.  If  the  grievance  option  is  elected  and  the  grievance 
is  not  satisfactorily  settled,  arbitration  may  be  invoked  by  the 
union.  Either  party  to  arbitration  may  file  exceptions  to  the 
arbitration  award  with  the  Authority  except  for  an  award  where  the 
agency  had  tedcen  a  4303  or  7512  action  against  the  employee.  As 
had  teen  noted,  under  section  7122(a)  exceptions  to  an  award 
relating  to  such  an  action  may  not  be  filed  with  the  Authority. 
What  differentiates  the  processing  of  these  matters  from  all  others 
is  that  section  7121(d)  provides,  in  addition  to  the  provision  for 
EEOC  review  discussed  with  respect  to  pure  discrimination  cases, 
that  the  selection  of  the  negotiated  grievance  procedure  does  not 
prevent  the  employee  from  requesting  MSPB  to  review  a  "final 
decision"  in  this  matter.  Thus,  the  aggrieved  employee  has 
availeUale  both  MSPB  and  EEOC  review. 

Although  i\.  is  not  as  express  as  with  respect  to  the  agency's 
final  decision  on  the  pure  discrimination  grievance,  it  appears 
that  the  enployee  has  the  option  of  invoking  MSPB  review  at  the 
final  agency  decision  step  of  the  grievance  procedure  instead  of 
seeking  arbitration.  See  5  C.F.R.  S  1201.154(b).  The  regulations 
do  expressly  provide  for  the  invocation  of  MSPB  review  of  the  final 
arbitration  award  or  the  decision  of  the  FLRA.  Thus,  the  employee 
could  appeal  the  final  award  instead  of  seeking  to  have  the  union 
file  exceptions  with  the  FLRA  where  permitted.  If  exceptions  are 
properly  filed  with  the  Authority  by  either  the  union  or  the  agency 
or  both  and  the  Authority  issues  a  decision  adverse  to  the 
employee,  the  employee  may  invoke  MSPB  review  of  the  Authority's 
decision.  In  cases  where  MSPB  review  is  invoked  and  MSPB  issues 
a  decision  adverse  to  the  employee,  the  employee  has  the  right  to 
petition  EEOC  to  consider  MSPB's  decision.  If  the  employee 
petitions  EEOC  and  EEOC  accepts  the  petition,  EEOC  may  either 
concur  in  the  MSPB  decision  or  issue  a  decision  different  from  MSPB 
and  forward  that  decision  to  MSPB.  On  receipt  of  such  a  decision, 
MSPB  ceun  concur  in  the  EEOC  decision  or  reaffirm  its  decision.  If 
MSPB  reaffirms  its  decision,  the  matter  is  immediately  referred  to 
a  Special  Panel,  consisting  of  permanent  chairperson,  a  EEOC  member 
and  a  MSPB  member,  which  issues  a  decision  finally  resolving  the 
matter.  If  the  Panel  decision  is  adverse  to  the  employee,  the 
employee  has  the  right  to  file  in  an  appropriate  U.S.  district 
court  for  a  de  novo  review  of  the  case  by  the  court.  As  provided 
by  regulation,  the  employee  also  has  the  option  of  seeking  judicial 
review  at  earlier  stages  of  the  processing  of  these  matters.  Thus, 
the  employee  may  file  for  judicial  review  of  an  adverse  decision 
of  MSPB  instead  of  petitioning  EECK!.  When  the  employee  has 
petitioned  EEOC,  judicial  review  is  availfdsle  of  the  determination 
by  EEOC  not  to  consider  the  petition  for  review  of  the  MSPB 
decision,  the  determination  by  EEOC  to  concur  in  the  decision  of 
MSPB,  and  the  decision  of  MSPB  to  concur  in  or  adopt  the  decision 
of  EEOC  which  differed  from  that  of  MSPB.  Under  the  statutory  and 
regulatory  scheme,  it  is  uncertain  whether  the  employee  has  the 
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option  of  seeking  judicial  review  after  the  final  agency  decision 
on  the  grievance  or  after  not  receiving  within  the  allotted  time 
a  decision  on  the  grievance.  For  reasons  similar  to  those  stated 
with  respect  to  pure  discrimination  grievances,  it  would  appear 
that  such  a  right  is  available.  Hhat  is  more  uncertain  and  will 
need  to  await  regulatory  or  judicial  clarification  is  whether  the 
en^loyee  also  has  the  right  to  seek  judicial  review,  as  an  option 
to  MSPB  review,  of  the  arbitrator's  award  or  a  decision  of  the 
FLRA. 

6-4.  Multiple  Forums. 

As  indicated  by  the  preceding  discussion,  an  aggrieved 
employee  in  many  cases  has  multiple  forums  available  in  which  to 
raise  a  disputed  matter  although  with  respect  to  the  available 
options  an  election  must  often  be  made.  In  addition  to  the  options 
already  discussed,  an  employee  also  may  have  the  option  of  raising 
a  disputed  matter  under  the  grievance  procedure  or  as  an  unfair 
led}or  practice.  But  again,  pursuant  to  section  7116(d),  an 
election  is  required  which  precludes  an  employee  from  raising  the 
issue  under  both  procedures.  In  terms  of  whether  a  grievance  may 
be  precluded  in  this  respect,  section  7116(d)  effectively  provides 
that  when  in  the  discretion  of  the  aggrieved  party,  an  issue  has 
been  raised  under  the  unfair  labor  practice  procedures,  the  issue 
may  not  subsequently  be  raised  as  a  grievance.  Thus,  the  Authority 
has  recognized  that  the  elements  of  section  7116(d)  which  must 
attach  in  order  for  a  grievance  to  be  precluded  are:  (1)  the  issue 
which  is  the  subject  matter  of  the  grievance  is  the  seune  as  the 
issue  which  is  the  subject  matter  of  the  unfair  labor  practice; 
(2)  such  issue  was  earlier  raised  under  the  unfair  labor  practice 
procedures;  and  (3)  the  selection  of  the  unfair  labor  practice 
procedures  was  in  the  discretion  of  the  aggrieved  party.  E.q.  . 
n^par-hwient  of  Defense  Dependents  Schools.  Pacific  Region.  17  FLRA 
1001  (1985). 

In  order  for  element  1  to  attach,  the  issue  which  is  the 
subject  matter  of  the  grievance  must  be  substantially  the  same 
issue  which  is  the  subject  matter  of  the  unfair  leibor  practice 
cheirge.  In  addition,  the  Authority  has  held  that  section  7116(d) 
only  precludes  duplicate  filings  of  an  issue  actually  raised  in  the 
grievance  and  unfair  leUbor  practice  forums  and  does  not  extend  to 
an  issue  which  the  aggrieved  party  could  have,  but  did  not,  raise 
in  the  earlier  selected  forum.  INS.  U.S.  Department  of  Justice. 
18  FLRA  412  (1985). 

With  respect  to  element  2,  the  Authority  has  determined  that 
the  critical  event  as  to  this  aspect  of  section  7116(d)  occurs  when 
the  procedures  are  selected  by  the  filing  of  a  charge  or  a 
grievance.  Thus,  the  Authority  has  held  that  an  issue  has  been 
"raised"  within  the  meaning  of  section  7116(d)  at  the  time  of  the 
filing  of  the  unfair  labor  practice  charge  even  if  the  charge  is 
subsequently  withdrawn  and  never  adjudicated.  Headquarters.  Space 
Division.  Los  Anaeles  Air  Force  Station,  California.  17  FLRA  969 
(1985) . 
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As  to  element  3,  the  Authority  has  determined  that  identity 
of  filing  parties  is  not  required.  Thus,  the  Authority  has  held 
that  this  element  attaches  when  the  choice  of  the  unfair  labor 
practice  procedures  was  made  by  the  aggrieved  party,  regardless  of 
who  is  formally  the  filing  party  of  the  charge.  For  exaiiq>le  ,  in 
U.S.  Department  of  Justice.  INS.  20  FLRA  743  (1985),  it  was 
determined  that  the  individual  employee  was  the  aggrieved  party  and 
that  the  filing  of  a  charge  by  the  Union  was  in  a  representative 
capacity  in  behalf  of  that  employee.  Consequently,  it  was  held 
that  the  filing  of  the  charge  constituted  the  choice  and  selection 
of  the  unfair  led>or  practice  procedures  by  the  eiiq>loyee,  the 
aggrieved  party,  which  precluded  raising  the  issue  subsequently 
under  the  grievance  procedure. 

C-5.  The  Oxievance  Pxooeduxes. 

The  negotiated  grievance  procedure  noannally  consists  of  three 
or  four  steps,  depending  on  how  many  levels  of  supervisors  the 
eiiq>loyee/union  can  appeal  the  decision  to.  A  "typical"  four-step 
eiiq>loyee  grievance  procedure  is  illustrated  as  follows: 

Step  1.  The  aggrieved  esq>loyee  will  informally  discuss  the 
grievance  orally  with  his  or  her  immediate  supervisor  within  a 
specified  number  of  days  from  the  complained-of  act.  A  decision 
will  be  rendered  within  a  few  days  of  the  discussion. 

Step  2.  If  no  satisfactory  solution  is  reached,  the  employee 
may  pursue  the  grievance  by  submitting  the  matter,  in  writing, 
within  a  specified  number  of  days,  to  the  activity  head.  The 
activity  head  will  meet  with  the  eiiq>loyee  and  union  representative, 
discuss  the  matter,  and  render  a  written  decision. 

Step  3 .  The  grievant  may  pursue  the  matter  further  if  is 
denied  by  submitting  within  a  specified  number  of  days,  the  written 
grievance  and  the  Step  2  supervisor's  decision  to  the  Deputy 
Installation  Commander  for  a  decision.  The  Deputy  Installation 
Commander  will  meet  with  the  e]iq>loyee,  his  union  representative, 
and  the  Civilian  Personnel  Officer  to  discuss  the  matter.  A 
written  decision  will  be  rendered  within  a  specified  number  of 
days. 


Step  4.  If  the  matter  is  still  not  resolved,  the  exclusive 
representative  or  management  may  refer  the  matter  to  binding 
arbitration. 

Different  procedures  will  be  provided  for  those  grievances 
initiated  by  the  exclusive  representative  or  by  management. 
Usually,  the  first  step  will  be  omitted.  (See  the  seunple  grievance 
provision  at  the  end  of  this  chapter. ) 

While  the  l£d)or  counselor  will  not  normally  be  directly 
involved  with  the  processing  of  routine  grievances,  he  or  she  will 
still  have  a  professional  interest  in  the  way  they  are  handled 
since  grievances  that  are  handled  by  management  representation  in 
a  perfunctory  or  sloppy  manner  will  tend  to  reduce  the  chances  of 


a  satisfactory  disposition  and  push  the  matter  up  the  grievance 
ladder  and  may  result  in  unnecessary  appeals  to  arbitration. 

Grievances  should  be  disposed  of  at  the  lowest  level  possible. 
If  the  issues  between  the  parties  are  not  identified  and  developed 
and  the  pertinent  evidence  is  not  properly  collected  and  preserved 
early  in  the  process,  the  task  of  the  labor  counselor  will  be  much 
more  difficult  in  settlement  negotiations  and  preparation  for 
arbitration. 

Complaints  and  disputes  should  be  resolved  at  the  grievance 
stage  if  at  all  possible.  Unjustified  resort  to  eirbitration  will 
add  unnecessary  cost,  delay  and  uncertainty  to  the  case,  and  may 
have  an  adverse  effect  on  morale.  Arbitration  should  be  the  rare 
exception  rather  than  the  mile. 

FLRA  has  recognized  an  agency  obligation  to  furnish  to 
eoployees  the  documents  needed  during  the  grievance  stages  of  a 
controversy.  (See  U.  S.  Customs  Service.  Los  Anoeles.  10  FLRA  251 
(1982).)  The  Authority  has  also  recognized  the  propriety  of  agency 
personnel  preparing  for  an  arbitration  (or  an  unfair  labor  case) 
to  meet  directly  with  enployees.  (See  IRS .  Brookhaven  Service 
Center.  9  FLRA  930  (1982)  and  U.  S.  Customs  Service.  Region  V.  9 
FLRA  951  (1982).) 

€•“€,  Multiple  Sources  of  "Lav**. 

One  of  the  most  significant  differences  between  arbitration 
in  the  private  sector  and  the  federal  sector  is  the  so-called 
multiple  sources  of  "law"  in  the  federal  sector  where  grievances 
and  disputes  can  involve  law  and  regulations  as  well  as  provisions 
of  the  collective  bargaining  agre«nent.  The  basic  function  of 
grievance  eurbitration  in  the  private  sector  is  as  a  mechanism  for 
resolving  disputes  which  assures  for  the  parties  compliance  with 
the  terms  and  conditions  of  the  parties'  collective  bargaining 
agreement.  This  primary  function  is  correspondingly  reflected  in 
the  coverage  and  scope  of  the  grievance  procedure  that  is 
negotiated  in  the  private  sector  which  ordinarily  is  confined  to 
disputes  over  the  interpretation  and  application  of  the  collective 
bargaining  agreement. 

In  contrast  the  scope  of  the  grievance  procedure  in  the 
federal  sector  is  much  more  expansive.  Under  the  CSRA,  grievance 
procedures  automatically  extend  to  all  matters,  except  those 
excluded  by  law,  covered  by  the  broad  statutory  definition  of 
grievance,  unless  the  parties  mutually  and  specifically  agree  to 
exclude  any  of  those  matters  in  their  collective  bargaining 
agreement.  As  earlier  noted,  section  7103(a)(9)  broadly  defines 
grievance  as  any  con^laint  by  any  employee  concerning  any  matter 
relating  to  the  employment  of  the  employee;  any  complaint  by  a 
union  concerning  any  matter  relating  to  the  employment  of  any 
employee;  or  any  complaint  by  any  employee,  labor  organization,  or 
agency  concerning  the  effect  or  interpretation,  or  claim  of  breach 
of  a  collective  bargaining  agreement  or  any  claimed  violation, 
misinterpretation,  or  misapplication  of  any  law,  rule  or  regulation 
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affecting  conclusions  of  employment.  With  this  broad  statutory 
definition  of  grievance  and  with  relatively  few  matters  excluded 
by  law  in  the  federal  sector,  an  important  additional  function  of 
the  negotiated  grievance  procedure  and  grievance  arbitration  under 
the  CSRA  is  as  a  means  of  assuring,  and  if  necessary  enforcing, 
coiq>li’*nce  with  law  and  regulation  as  well  as  enforcing  compliance 
with  t.  terms  and  conditions  of  the  parties'  collective  bargaining 
agreement.  As  a  consequence,  the  parties,  the  party 
representatives,  and  the  arbitrator  in  the  federal  sector  unlike 
the  private  sector  will  be  constantly  dealing  with  the 
interpretation  and  application  of  laws,  rules,  and  regulations  in 
addition  to  the  interpretation  and  application  of  provisions  of  the 
collective  bargaining  agreement. 

Because  of  this  significant  difference,  arbitrators  with 
substantial  private  sector  experience  and  con^aratively  little 
federal  sector  experience  must  be  educated  and  instructed  on  this 
expansion  of  the  negotiated  grievance  procedure  and  arbitration  in 
the  federal  sector  to  understand  that  consideration  of  laws,  rules, 
and  regulations  in  the  federal  sector  is  not  precluded  but  is 
mandatory.  As  stated  by  the  Authority  in  Louis  A.  Johnson  VA 
Medical  Center.  15  FLRA  347  (1984),  nothing  prevents  an  arbitrator 
from  considering  the  meaning  and  applicability  of  relevant  law  and 
regulations  when  resolving  a  grievance  under  the  negotiated 
grievance  procedure.  Indeed,  the  Authority  en^hasized  that  when 
exceptions  are  filed,  section  7122  authorizes  the  Authority  to  take 
such  action  as  it  considers  necessary  with  respect  to  an 
arbitration  award  which  it  finds  deficient  because  the  award  is 
contrary  to  any  law,  rule,  or  regulation.  Thus,  the  Authority 
specifically  advised  that  to  "avoid  such  findings  of  deficiency  by 
the  Authority,  an  arbitrator  must  perforce  consider  any  relevant 
law,  rule  or  regulation  when  fashioning  a  grievance  arbitration 
award  in  the  federal  sector.”  Correspondingly,  the  arbitrator  must 
be  provided  with  accurate  and  con^lete  reference  materials  to  all 
laws,  rules,  and  regulations  that  each  party  will  rely  on  in 
developing  its  case. 

In  presenting  the  case,  and  in  any  post-hearing  brief,  the 
led)or  counselor  should  take  special  care  to  make  sure  that  the 
arbitrator  is  in  a  position  to  fully  understand  the  meaning  of  a 
particular  law,  rule  or  regulation  and  the  reasons  for  asserting 
its  applicability  to  the  facts  of  the  case.  When  the  cited 
authority  is  highly  technical  or  complex,  or  would  appear  obscure 
to  an  outsider,  it  will  be  necessary  to  develop  its  background  and 
operational  context.  fSee  Norfolk  Naval  Shipyard.  9  FLRA  538 
(1982),  where  an  award  was  remanded  because  the  arbitrator  was  not 
aware  of  the  speciali^:*%d  meaning  of  "offense"  in  a  disciplinary 
matter.)  This  may  be  done  with  witnesses,  "expert"  or  otherwise, 
who  can  educate  the  arbitrator  about  the  background  and  operational 
aspects,  by  agreeing  to  stipulations,  by  providing  "legislative" 
history,  eind  the  like.  FLRA  has  indicated  that  it  is  not  improper 
for  an  arbitrator  to  devise  a  "rule  of  reason"  for  applying  a 
regulation  in  the  absence  of  guidance  from  the  parties.  (See 
Community  Services  Administration.  5  FLRA  254  (1981).) 
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6-7.  Subaission  St«t«i«nt  (Tli«  Issu*  StatwMnt) . 

As  Is  almost  always  the  case  in  the  private  sector,  an 
unresolved  grievance  in  the  federal  sector  will  be  submitted  to 
binding  arbitration  by  either  the  agency  or  the  exclusive 
representative  by  siiig>ly  invoking  it  in  a  timely  fashion.  This  is 
because  the  CSRA  requires  a  collective  bargaining  agreement  to 
contain  procedures  for  the  settlement  of  grievances  which  must 
include  arbitration  as  the  terminal  step.  So  a  "submission 
statement"  does  not  serve  as  a  commitment  to  arbitration  in 
general,  but  rather  it  serves  at  the  very  least,  to  identify  the 
grieveuice  or  grievances  which  the  selected  arbitrator  will  hear. 
It  will  state  the  question  or  issue  to  be  resolved.  Submission 
statements  are  highly  encouraged. 

In  many  cases  these  may  not  even  be  a  "statement"  in  the 
accepted  sense.  The  "submission"  will  consist  merely  of  the 
original  grievance,  step  answers  and  any  correspondence  between  the 
parties  relating  to  the  grievance,  with  a  referring  agency  (the 
Federal  Mediation  and  Conciliation  Service  or  the  American 
Arbitration  Association)  and  the  arbitrator.  Arbitrations  may,  and 
often  do,  proceed  with  nothing  more  formal  in  the  way  of  a 
submission.  In  such  a  posture,  the  "case"  to  be  decided,  that  is, 
the  issues  to  be  decided,  the  facts  to  be  found,  and  the 
appropriate  remedy,  if  any,  will  have  to  be  deduced  from  what 
transpired  during  the  processing  of  the  grievance  and  ultimately 
what  goes  on  in  the  arbitration  proceeding.  Some  types  of  cases, 
such  as  most  discipline  cases,  can  proceed  reasonably  well  in  this 
configuration,  since  the  operative  factual  events  are  usually 
readily  discernible  or  agreed  upon  in  general  and  the  legal  issue 
in  amy  event  would  likely  reduce  to  a  stylized  statement — "Was 
there  just  cause  for  the  disciplinary  action  taken  on  such-and- 
such  date?  If  not,  what  is  the  appropriate  remedy?"  (See  San 
Antonio  Air  Logistics  Center.  9  FLRA  378  (1982).) 

Nevertheless,  while  a  submission  statement  is  not 
jurisdictional,  that  is,  necessary  to  the  conduct  of  the 
arbitration,  a  well  thought  out  submission  statement  will  prove 
useful  to  the  parties  in  preparing  and  presenting  their  respective 
cases,  and  to  the  ubitrator  in  the  conduct  of  the  hearing  and  in 
deciding  the  case.  It  will  often  identify  the  controlling 
provisions  of  the  collective  bargaining  agreement  and  it  will 
specify  the  relief  desired.  The  original  grievance  statement  may 
be  inarticulate  or  incomplete  and  the  record  produced  by  the 
grievance  steps  may  not  do  much  to  clarify  the  crux  of  the  dispute. 

Once  arbitration  is  invoked,  it  is  good  practice  for  the 
persons  responsible  for  preparing  each  side  of  the  case  to  attempt 
to  reach  a  mutual  understanding  of  what  the  case  is  all  ed>out.  If 
the  grievance  steps  have  been  done  well,  the  factual  contentions 
and  the  legal  claims  should  have  become  apparent.  An  early 
appreciation  of  the  dimensions  of  the  case  should  facilitate 
settlement  discussions,  or  at  least  can  lead  to  the  dropping  of 
erroneous  or  unsupported  claims  and  provide  a  basis  for  possible 
stipulations  of  facts. 
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If  there  is  no  precise  issue  specified,  the  authority  of  the 
arbitrator  is  unrestricted  and  he  or  she  may  decide  any  dispute 
presented  which  eurises  under  the  collective  bargaining  agreement. 
By  a  mutually  agreed  submission  statement,  the  parties  may 
restrict,  or  enlarge,  the  arbitrator's  jurisdiction  over  the  case. 
Once  the  issue  (or  issues)  to  be  decided  are  agreed  upon,  each 
party  can  prepare  their  evidentieiry  and  legal  case  with  economy  and 
precision  and  with  confidence  that  the  arbitrator  will  decide  the 
case  which  the  parties  have  in  mind  and  have  prepared  for. 

A  submission  statement  may  have  other  additional  benefits. 
A  statement  of  the  specific  matter  to  be  arbitrated  may  prove 
useful  in  determining  whether  collateral  proceedings,  such  as  a 
parallel  unfair  labor  practice  heairing,  should  continue  or  be 
stayed  pending  arbitration.  The  statement  will  be  useful  to  the 
arbitrator  in  deciding  the  materiality  or  relevancy  of  evidence 
that  is  offered  at  the  hearing.  Finally  the  submission  statement 
may  prove  helpful  on  appeals  to  the  Authority,  since  an  arbitration 
decision  which  goes  beyond  the  scope  of  the  submission  may  be  found 
deficient . 

FLRA  has  held  that  £u:bitrators  exceed  their  authority  by 
deciding  an  issue  not  included  in  an  agreed  submission.  Veterans 
Administration.  24  FLRA  447  (1986). 

If  the  parties  cannot  agree  to  a  submission,  one  or  both 
should  present  their  own  unilateral  statements  of  the  issue  to  the 
arbitrator.  Often  the  differences  are  not  all  that  great  and  the 
arbitrator  may  bring  the  parties  together.  Even  if  no  agreement 
can  be  reached,  the  statements  of  position  will  be  helpful  to  the 
arbitrator's  understanding  of  the  dimensions  of  the  case. 

In  the  absence  of  an  agreed  statement  of  the  issue,  the 
Authority,  like  the  federal  courts,  will  accord  an  arbitrator's 
formulation  of  the  issues  to  be  decided  the  seune  substantial 
deference  accorded  an  arbitrator's  interpretation  and  application 
of  a  collective  bargaining  agreement.  Housing  and  Urban 
Development .  24  FLRA  442  (1986). 

6-8.  Enforcement  of  Agretnient  to  Arbitrate. 

Because  the  statutory  policy  of  the  United  States  favors 
arbitration  in  the  federal  ledaor  management  sector,  it  will  be  a 
rare  situation  which  requires  outside  coercion  against  one  of  the 
peurties  to  abide  by  the  commitment  in  their  collective  bargaining 
agreement  to  arbitrate  a  grievance  which  has  been  properly  carried 
to  that  level.  The  CSRA  contains  no  specific  provision  for  the 
enforcement  of  the  obligation  to  arbitrate.  An  unfair  labor 
practice  proceeding  would  be  in  order.  A  refusal  by  an  agency  to 
arbitrate  would  constitute  an  unfair  labor  practice  under  section 
7116(a)(1),  (5),  and  (8).  A  refusal  by  a  union  to  arbitrate  would 
constitute  a  violation  of  section  7116(b)(5)  and  (8). 


6-15 


Once  an  arbitrator  has  been  selected,  the  arbitration  may 
proceed  ex  parte.  An  award  would  be  binding  on  the  uncooperative 


its  burden  under  the  CBA. 

In  the  private  sector  the  obligation  to  arbitrate  generally 
persists  beyond  the  termination  date  of  the  collective  bargaining 
agreement,  at  least  when  the  events  giving  rise  to  the  grievance 
occurred  during  the  life  of  the  collective  bargaining  agreement. 
This  is  the  policy  also  followed  in  the  federal  l2d>or  management 
sector.  FLRA  has  found  it  to  be  an  unfair  labor  practice  for  an 
agency  to  refuse  to  process  a  grievance  over  matters  which  occurred 
prior  to  the  expiration  of  the  CBA.  It  declared,  "In  the 
Authority's  view,  the  purposes  and  policies  of  the  Statute  are  best 
effectuated  by  a  requirement  that  the  existing  personnel  policies 
and  practices  and  matters  affecting  working  conditions  —  including 
negotiated  grievance  and  arbitration  procedures  —  must  continue 
as  established  upon  the  expiration  of  a  negotiated  agreement, 
absent  an  express  agreement  by  the  parties  to  the  contrary  or 
unless  modified  in  a  manner  consistent  with  the  Statute."  f See 
Dent,  of  the  Air  Force.  35th  Combat  Sot.  Go.  (TAC^,  George  AFB.  CA. 
4  FLRA  22  (1980).) 

Even  though  the  FLRA  has  recognized  that  an  ex  parte 
arbitration  may  proceed  in  the  absence  of  one  of  the  parties,  it 
has  declared  refusal  to  participate  to  be  em  unfair  labor  practice. 
(Sfifi  Department  of  Labor.  Wage  And_Hour  Division,  10  FLRA  316 
(1982).) 

6-9.  Variety  of  Arbitrator  Arraagments. 

The  collective  bargaining  agreement,  of  course,  will  contain 
the  eurbitration  arrangement ( s )  which  the  parties  have  agreed  to. 
The  choice  may  include  the  use  of:  (1)  ad  hoc  eurbitrators ;  (2)  a 
permanent  unpire;  (3)  tri-party  boards,  or  (4)  expedited 
procedures . 

The  use  of  ad  hoc  eurbitrators  is  the  mostly  widely  used 
arrangement  in  both  the  private  emd  public  sector.  Tne  ad  hoc 
eurbitrator  will  be  appointed  to  arbitrate  a  particular  case  between 
the  parties  and  upon  completion  of  his  or  her  office,  the 
relationship  with  the  parties  will  cease.  While  the  parties  may 
select  em  eurbitrator  from  those  that  are  personally  known  and 
acceptable  to  them,  most  likely  the  selection  will  be  from  a  list 
of  experienced  ledior  arbitrators  supplied  by  the  Federal  Mediation 
and  Conciliation  Service  or  the  American  Arbitration  Association. 

If  an  installation  generates  a  large  number  of  arbitrations 
or  if  there  is  need  for  arbitrators  who  are  acquainted  with  special 
needs  or  coi^lexities ,  a  permanent  umpire  or  permanent  panel  of 
arbitrators  may  be  provided  for  in  the  collective  bcurgaining 
agreement.  The  appointment  process  will  be  greatly  shortened.  The 
presentation  of  cases  will  be  expedited  since  the  permanent 
arbitrator  will  not  have  to  be  "educated"  about  many  of  the 
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standard  details  concerning  the  parties,  and  their  operations  and 
practices.  Also  the  decisions  of  penaanent  un^ires/arbitrators  can 
be  expected  to  be  more  consistent  and  sensitive  to  the  particular 
circumstances  of  the  parties. 

Tri-party  ubitration  boards  consist  of  a  management  member, 
a  union  member  and  a  neutral  member  (usually  an  eirbitrator  selected 
through  the  FNCS  or  AAA) .  Permanent  tri-party  panels  have  the 
advantages  of  the  permanent  uo^ire  systems  and  provide  each  side 
direct  participation  in  the  decisional  process  and  by  providing 
expertise  and  special  perceptions  from  both  sides.  In  practice, 
their  use  also  tends  to  bring  in  an  element  of  partisanship  which 
places  the  neutral  member  in  the  position  of  tie-breaker. 

The  logistical  problems  may  be  significant  when  an  ad  hoc 
neutral  member  is  used,  especially  if  he  or  she  lives  at  a 
distance.  There  may  not  be  adequate  opportunity  for  the  board  to 
meet,  become  acquainted  and  exchange  views  before,  during  and  after 
the  hearing.  Often  the  ad  hoc  neutral  member  will  leave  the 
hearing  with  the  understanding  to  decide  the  case  and  that  the 
winning  side  will  "vote"  with  the  "majority"  and  the  losing  side 
will  "dissent . "  It  is  not  surprising  that  the  ad  hoc  tri-party 
board  is  very  frequently  "waived"  altogether  and  the  neutral  member 
performs  as  a  sole  eurbitrator. 

Expedited  procedures  are  designed  for  the  rapid  processing  of 
the  "routine,"  minor  disciplinary  action  grievances  whose  validity 
will  turn  on  the  facts  that  can  be  proved,  or  other  kinds  of 
grievances  which  do  not  require  any  significamt  interpretation  of 
the  collective  bargaining  agreement.  A  rotating  panel  of  selected 
arbitrators  is  used.  The  arbitrator  at  the  top  of  the  list  is 
notified  and  is  expected  to  be  able  to  hear  the  case  within  a 
stipulated  period.  If  this  cannot  be  done,  the  next  arbitrator 
will  be  called.  Two  or  more  shoirt  cases  may  be  considered  at  a 
single  hearing.  The  arbitrator  will  be  required  to  issue  a  bench 
decision  or  decide  the  case  within  a  few  days.  The  award  need  not 
be  accoB^anied  by  an  opinion  and  any  opinion,  if  used,  must  be 
brief.  Awards  in  expedited  proceedings  carry  no  precedential  value 
and  will  not  be  released  for  publication,  including  even  those 
containing  a  short  opinion.  The  U.S.  Postal  Service  has  used 
expedited  arbitration  for  several  years.  (An  expedited  arbitration 
provision  is  printed  at  the  end  of  this  chapter.) 

6-10.  Selection  of  an  Arbitrator. 

The  selection  of  an  ad  hoc  arbitrator,  and  the  selection  of 
the  initial  members  of  a  permanent  panel  or  a  replacement  member 
requires  the  exercise  of  judgment  and  should  be  done  on  the  basis 
of  the  best  availedile  information  about  the  candidate ( s ) .  All  of 
the  eurbitrators  on  a  FMCS  or  AAA  list  may  be  strangers  to  the 
parties.  Sources  of  information  include  biographical  information 
supplied  by  the  FMCS  or  AAA,  or  that  which  may  be  in  the  LAIRS 
system.  Prior  awards  of  given  arbitrators  may  have  been  published 
by  a  labor  law  service  publisher  such  as  Federal  Labor  Relations 
Press,  BHA  or  CCH,  or  in  other  collections.  Useful  information  may 
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also  be  garnered  from  others  who  have  had  experience  with  the 
arbitrator. 

An  arbitrator  who  is  selected  by  the  parties  is  under  an 
obligation  to  disclose  to  the  parties  any  circumstances, 
associations  or  relationships  which  might  reasonably  raise  any 
doubt  about  his  or  her  in^artiality  or  technical  qualifications 
regarding  a  particular  case.  If  either  party  declines  to  waive  a 
presumptive  disqualification,  the  eurbitrator  should  withdraw  from 
the  case.  Impartiality  or  bias,  preexisting  or  which  may  occur 
subsequent  to  appointront,  may  provide  the  basis  for  vacation  of 
the  arbitrator's  award. 

6-11.  Arbitrability  Challenges. 

Section  7121  provides  that  the  collective  bargaining  agreement 
"shall  provide  procedures  for  the  settlement  of  grievances 
including  questions  of  arbitrability."  In  all  likelihood,  a 
collective  bargaining  agreement  will  provide  that  these  kinds  of 
questions  be  decided  by  the  arbitrator  preliminary  to  a 
consideration  of  the  merits.  Even  if  the  collective  bargaining 
agreement  is  silent  on  the  point,  it  is  likely  that  the  task  must 
be  left  to  the  arbitrator  since,  in  the  absence  of  an  agreement, 
there  appears  to  be  no  other  readily  availedble  alternative 
mechanism  for  deciding  it.  Even  if  one  were  identifiable,  a 
collateral  determination  by  a  separate  entity  would  likely  be 
sufficiently  cumbersome  and  time  consuming  as  to  conflict  to  the 
policy  of  "expeditious  processing"  enunciated  by  the  Act. 

The  two  general  categories  of  arbitred>ility  challenges  are: 
(1)  procedural  and  (2)  siibject  matter.  The  second  type  is  a 
challenge  to  the  arbitrator's  authority  to  deal  with  the  matter, 
or  parts  of  it,  while  the  first  type  may  be  considered  to  be 
essentially  a  request  that  the  arbitrator  dispose  of  the  matter  on 
a  procedural  point  without  reaching  the  merits. 

An  issue  of  procedural  arbitred>ility  will  concern  questions 
of  whether  or  not  a  procedural  requirement  or  a  formal  prescription 
contained  in  the  collective  bargaining  agreement  for  the  processing 
of  the  grievance  has  been  satisfied  by  one  of  the  parties.  These 
may  concern  such  questions  as  whether  the  grievance  or  an  appeal 
to  one  of  the  grievance  steps  was  filed  or  con^leted  in  a  timely 
fashion,  whether  the  grievance  was  signed  by  the  proper  party  or 
a  notice  given  in  the  prescribed  form.  Disposition  of  these  issues 
usually  turn  on  such  considerations  as  findings  of  fact, 
determination  of  whether  under  the  agreement  the  prescription  is 
mandatory,  whether  there  has  been  a  waiver,  estoppel  or  an  excuse 
from  a  requirement,  or  whether  it  has  been  satisfied.  The  FLRA  has 
uniformly  held  that  questions  of  procedural  arbitrability  are 
questions  solely  for  determination  by  the  arbitrator  and  that 
exceptions  disagreeing  with  that  determination  consequently  provide 
no  basis  for  finding  an  award  deficient.  E.a. .  Headquarters.  Fort 
Sam  Houston.  15  FLRA  974  (1984). 
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Substantive  arbitrability  will  concern  questions  of  whether 
the  dispute  is  of  the  type  within  the  scope  and  coverage  of  the 
negotiated  grievance  procedure.  In  this  type  of  case,  there  may 
be  no  dispute  as  to  the  facts  or  any  question  of  procedural 
regularity.  The  crucial  question  is  how  to  properly  characterize 
the  dispute  and  whether  or  not  it  is  subject  to  grievance  and 
eurbitration  under  law  and  the  collection  bargaining  agreement.  The 
arbitrator  should  consider  an  arbitrability  issue  before  reaching 
the  merits.  A  bench  decision  may  be  issued  on  arbitred>ility  before 
hearing  the  merits,  or  arbitredtility  and  the  merits  may  be  heard 
at  the  same  hearing  and  the  arbitrator  will  decide  the  respective 
issues  later.  (See  Department  of  Army.  83d  ARCOM.  11  FLRA  55 
(1983)).  A  matter  continues  to  be  grieved>le  and  arbitrable  even 
though  the  aggrieved  employee  has  subsequently  been  promoted  to 
management.  fSee  IRS.  Brookhaven  Service  Center.  11  FLRA  486 
(1983) ) . 

Unlike  practice  in  the  private  sector,  an  arbitrator  in  the 
federal  sector  has  original  plenary  powers  to  decide  subject  matter 
arbitration  issues,  subject  only  to  any  limitation  of  law  or  the 
terms  of  the  CBA.  The  Supreme  Court  has  decided  that  in  the 
private  sector  the  question  of  fundamental  subject  matter 
arbitrability  is  initially  a  matter  for  judicial  determination. 
Nevertheless,  this  preliminary  consideration  is  not  to  implicate 
the  merits  and  doubts  are  to  be  resolved  in  favor  of  arbitrability. 
(See  Steelworkers  v.  Gulf  Navigation  Co. .  363  U.S.  574  (1960); 
Steelworkers  v.  American  Manufacturing  Co. .  363  U.S.  564  (I960); 
and  Steelworkers  v.  Enterprise  Wheel  and  Car  Coro..  363  U.S.  593 
(I960)).  Since  the  CSRA  provides  no  judicial  or  direct 
administrative  mechanism  for  addressing  preliminary  arbitrability 
issues  2tnd  because  section  7121  specifically  requires  the  agreement 
to  provide  for  arbitrability  issues,  it  appears  that  preliminary 
consideration  of  subject  matter  arbitred>ility  questions  by  external 
authorities  is  precluded  unless  the  parties  provide  otherwise. 

Subject  matter  arbitreUsility  is  usually  considered 
"jurisdictional"  by  arbitrators  and  many  will  allow  it  to  be  raised 
for  the  first  time  at  the  arbitration.  But  of  course,  since 
"jurisdiction"  in  arbitration  is  created  by  agreement  of  the 
parties  themselves  it  may  be  informally  waived  even  though  the 
terms  of  the  CBA  literally  preclude  the  consideration  of  a 
particular  case.  This  is  on  the  theory  that  parties  to  an  existing 
controversy  have  the  capacity  to  submit  controversies  to 
arbitration  by  agreement  even  though  there  is  no  present  or 
preexisting  obligation  to  do  so.  Of  course,  under  the  CSRA  the 
parties  could  not  agree  to  something  excluded  from 
grievance/arbitration  by  law. 

€-12.  Arrangoients  for  the  Hearing. 


Once  the  date  and  time  for  the  arbitration  hearing  have  been 
fixed  by  the  peurties  and  the  arbitrator,  the  parties  will  generally 
be  responsible  for  the  details  of  arrangements  for  the  hearing. 
Of  course,  if  they  do  not  or  cannot  take  responsibility  the 
arbitrator  will  take  charge. 


If  an  official  transcript  is  to  be  made,  the  court  reporter 
must  be  scheduled.  Unless  the  collective  bargaining  agreement 
provides  otherwise,  an  official  transcript  should  only  be  taken 
when  the  seriousness  of  the  case  justifies  it.  Absent  other 
justifications,  even  a  "can^licated”  case  (because  of  technical, 
factual  or  legal  coiqplexities )  may  be  adequately  handled  by  making 
an  informal  tape  recording  of  the  proceedings  and  providing  the 
arbitrator  with  a  copy  of  a  typescript  or  the  tapes. 

The  location  of  the  hearing  will  probably  be  left  to  the 
discretion  of  the  parties.  Usually  it  will  take  place  in  a  room 
on  the  premises  of  the  agency  or  in  the  union  hall,  but  it  may  be 
scheduled  at  some  "neutral"  location,  such  as  a  public  court  room, 
library  or  a  motel  conference  room.  The  hearing  room  must  provide 
a  quiet,  adequate  and  comfortable  environment  for  a  proceeding  that 
may  last  for  a  number  of  hours.  Some  preliminary  consideration 
should  be  given  to  scheduling  the  breaks.  It  will  be  helpful  if 
the  parties  can  agree  to  such  contingencies  in  advance. 

Arrangements  for  assuring  the  attendance  of  witnesses  should 
be  made.  The  bulk  of  witnesses  will  likely  be  government 
eiiq>loyees.  These  should  be  identified  and  the  parties  should 
assure  that  they  will  be  present  at  the  hearing  place  or  that  they 
can  be  expected  to  respond  proiiq>tly  when  called  from  their  work¬ 
place.  If  witnesses  are  to  1:^  sequestered,  a  comfortable  place  for 
them  to  wait  should  be  provided. 

6-13.  Pre-Hearing  Oisoovery. 

In  the  private  sector,  formal  pre-hearing  procedures  are  very 
limited,  and  there  is  no  reason  to  presume  that  the  situation  will 
be  much  different  in  the  federal  lal^r  management  sector.  The  CSRA 
does  not  address  the  subject  and  collective  bargaining  agreements 
aure  not  likely  to  deal  with  it. 

A  candid  and  thorough  processing  of  the  dispute  at  all 
grievance  stages  should  prove  to  be  a  more  them  adequate  substitute 
for  formal  discovery  procedures  in  most  cases.  Arbitrators  in  the 
private  sector  have  remanded  a  case  back  to  the  grievance  stage  so 
that  infoinnal  discovery  may  be  completed.  The  legal  basis  for  more 
formal  discovery  authority  in  the  eurbitrator  is  not  at  all  certain 
when  the  collective  bargaining  agreement  itself  is  silent.  State 
arbitration  statutes  and  the  Federal  Arbitration  Act,  as  well  as 
the  AAA  rules  and  civil  procedure  laws,  have  been  cited  as  possible 
sources.  Some  arbitrators  have  claimed  inherent  authority  deriving 
from  their  right  to  rule  upon  procedural  questions  in  the  conduct 
of  the  hearing.  The  ultimate  sanction  for  extreme  failures  to 
cooperate  at  the  pre-hearing  stage  would  be  the  filing  of  an  unfair 
labor  charge.  fSee  Internal  Revenue  Service.  Buffalo  District.  7 
FLRA  654  (1982).) 
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c-14.  Tli«  Hearing. 

The  axbihrahor  is  in  control  of  the  hearing  and  it  will 
reflect  his  or  her  personal  conceptions  of  what  an  arbitration 
hearing  should  be  like  and  what  the  role  of  an  arbitrator  should 
be.  Because  of  its  nature,  the  arbitration  hearing  will  contain 
the  basic  elements  of  a  judicial  trial  (opening  statements, 
presentation  of  documentary  evidence,  examination  and  cross- 
examination  of  witnesses,  closing  2u:guments,  etc.),  but  the  style 
of  the  hearing  may  range  from  the  rigidly  formal  to  the  very 
casual.  The  arbitrator  may  choose  to  take  a  dominating  role  in  the 
proceedings  or  may  be  quite  passive  and  non-directive. 

There  is  precedent  in  the  private  sector  for  the  arbitrator 
to  proceed  ex  parte  when  one  of  the  parties  fails  to  appear, 
provided  the  party  has  received  proper  notice.  The  arbitrator  will 
be  reluctant  to  proceed  this  way  and  will  probably  make  an  atteiiq>t 
to  induce  the  participation  of  the  reluctant  party.  Failing  this, 
the  party  in  attendance  will  be  expected  to  present  its  case  and, 
if  they  have  the  burden  of  proof,  satisfy  that  burden.  fSee  Harrv 
s.  Trumen  Memorial  Veteran* s  Hospital.  6  FLRA  565  (1981)). 

Under  the  CSRA,  the  agency  and  the  exclusive  representative 
are  the  formal  parties  in  the  eurbitration  proceeding,  and  as  such 
will  be  in  a  position  to  control  their  respective  sides  of  the 
controversy  and  to  select  the  person  or  persons  to  present  the 
case.  (Sfifi  Tirnninration  and  Naturalization  Service,  7  FLRA  549 
(1982).)  This  is  the  practice  in  the  private  sector  also. 
Occasionally  an  aggrieved  employee  may  wish  to  be  represented  by 
counsel  of  his  or  her  own  choosing.  The  employee  has  no  right  as 
such. 


The  hearing  will  seldom  last  more  than  one  day.  Continuances 
or  adjournments  should  be  granted  at  the  request  of  a  party  for 
good  caase,  such  as  the  absence  of  a  material  witness.  An  improper 
refusal  may  provide  the  basis  for  vacating  the  award,  may  require 
a  reopening  of  the  case,  or  may  affect  the  weight  that  will  be 
given  the  award  in  a  collateral  proceeding. 

6-15.  Witnesses. 

Witnesses  may  or  may  not  be  required  to  testify  under  oath 
depending  on  the  wishes  of  the  parties  or  the  arbitrator  or  the 
mandate  of  the  collective  bargaining  agreement.  At  the  request  of 
one  of  the  parties,  witnesses  may  be  removed  from  the  hearing  room 
until  after  they  have  presented  their  testimony.  Of  course,  the 
grievemt  will  be  allowed  to  be  present  throughout  the  proceedings. 

Wide  latitude  will  be  allowed  the  parties  in  their 
presentation  of  testimonial  evidence.  The  niimber  and  order  of 
witnesses  will  be  largely  left  to  the  discretion  and  needs  of  the 
parties.  Cross-examination  will  not  be  limited  to  the  scope  of  the 
direct  examination.  Witnesses  will  be  allowed  to  testify  out  of 
sequence  when  practical  considerations  necessitate  such.  For 
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exa]iq;>le,  a  witness  just  coming  off  the  night  shift  would  be  allowed 
to  testify  first  in  order  to  return  home  to  sleep. 

Though  the  parti  ill  be  allowed  wide  freedom  in  the  choice 
of  witnesses,  as  a  matuer  of  practice,  each  side  may  be  reluctant 
to  call  witnesses  from  the  "other"  side.  The  one  common  exception 
occurj  in  discharge  or  disciplinary  suspension  cases.  In  such 
cases  management,  which  will  have  the  burden  of  proof  and  will 
proceed  first,  may  call  the  grievant  as  an  adverse  witness. 

In  the  private  sector  arbitrators  will  occasionally  issue 
subpoenas  for  the  attendance  of  witnesses.  They  undoubtedly  have 
the  authority  to  issue  them  and,  as  a  practical  matter,  the 
arbitrator's  subpoena  will  usually  be  enough.  A  court  may  or  may 
not  enforce  the  arbitrator's  order.  (See  Washinaton-Baltimore 
Newspaper  Guild  v.  Washington  Post.  442  F.2d  1234  (D.C.  Cir.  1971); 
Department  of  Labor  and  Local  12.  AFGE.  FLRC  77A--75  (1978)).  A 
court  may  issue  its  own  subpoena,  deriving  its  authority  from 
either  a  state  arbitration  statute  or  the  federal  arbitration  law. 

6-16.  Burden  and  Quantum  of  Proof. 

Ordinarily,  the  burden  of  proof,  in  the  sense  of  persuasion, 
will  lie  with  the  moving  party  (the  grievant)  and  this  will  also 
determine  the  order  of  presentation.  However,  practical 
considerations  may  alter  the  order  in  which  the  case  will  be 
developed.  Discipline  cases  are  the  exception  to  the  rule.  In 
these,  management,  ordinarily,  will  have  the  burden  of  proving  the 
justification  of  the  disciplinary  action  that  was  taken.  (See 
Alaska  Area  Native  Health  Service.  80  FLRR  %  2-1680;  Immigration 
and  Naturalization  Service.  Laredo.  TX.  79  FLRR  t  2-1320;  and 

ft'^^ffinistration,  St.  Louis,  MO.  80  FLRR  t  2-1907.) 

Once  the  party  with  the  burden  of  proof  has  estedjlished  a 
prima  facie  case,  the  burden  "shifts"  to  the  other  party  to  rebut, 
mitigate  or  otherwise  defend  as  they  are  able.  Unless  otherwise 
expressly  provided,  the  arbitrator  may  fix  the  standard  of  proof. 
(See  Department  of  Defense.  Dependents  Schools.  4  FLRA  412  (1980) . ) 
In  most  instances  the  quantum  of  proof  will  be  "preponderance  of 
the  evidence . "  In  discheurge  cases  where  the  employee  is  charged 
with  criminal  or  morally  reprehensible  conduct,  some  arbitrators 
have  required  "proof  beyond  a  reasonable  doubt"  to  establish  the 
case  for  the  discharge.  This  high  standard  of  proof  is  justified 
by  the  social  stigma  involved.  Not  all  arbitrators  will  apply  this 
standard.  They  more  likely  will  require  "clear  and  convincing 
proof"  in  discharge  cases,  though  some  will  require  only  a 
"preponderance"  of  evidence.  (See  Federal  Aviation  Service.  St. 
Louis .  MO .  80  FLRR  1  2-1907.  The  arbitrator  would  have  applied 
"cleeu:  and  convincing"  proof;  however  the  CBA  only  required  a 
"preponderance" . )  In  cases  where  the  exercise  of  managerial 
judgment  is  involved — such  as  evaluating,  comparing  and  ranking 
employee  skills  for  a  promotion  decision — the  quantum  of  proof  to 
upset  the  determination  may  be  proof  that  it  was  "arbitreury, 
capricious  and  unreasonable,"  or  to  put  it  another  way,  the 
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■anagarial  decision  will  be  sustained  if  there  is  substantial 
evidence  to  support  it. 

For  the  special  statutorily  prescribed  miles  of  proof  for 
unacceptable  perfomumce  cases  (S  4303)  and  adverse  action  cases 
(S  7512)  see  S  6-3. b., 

C-i7.  Sales  of  Bvidenoe. 

The  guiding  imperative  in  an  arbitration  proceeding  is  to 
provide  a  fair  and  expeditious  hearing  which  will  provide  each 
party  with  a  full  opportunity  to  all  the  evidence  which  they  deem 
material  and  relevant  to  their  case.  Technical  legal  rules  of 
evidence  will  not  be  applied.  Yet,  one  should  not  lose  sight  of 
the  common  sense  bases  for  the  rules  of  evidence. 

Hearsay  evidence  will  almost  always  be  admitted,  for  "what  it 
is  worth",  if  it  is  somehow  relevant  to  the  issues  of  the  case. 
(See  VA  Medical  Center.  Bedford.  MA.  2  FLRR  1131.)  Leading 
questions  are  broadly  tolerated.  These  liberal  practices  greatly 
speed  the  development  of  the  case  and  satisfy  the  parties  that  they 
have  had  a  "full  day  in  court."  But  when  elements  crucial  to  the 
ultimate  disposition  of  the  case  arB  reached,  arbitrators  may  be 
expected  to  "tighten  up"  and  insist  that  the  "best  evidence"  be 
produced:  e.c.  a  key  witness  be  brought  in  for  cross-exeunination 
unless  there  is  a  very  good  reason  not  to.  They  also  will  request 
that  the  witness  be  allowed  to  testify  in  his  or  her  own  words. 
Even  when  the  arbitrator  does  not  "tighten  up",  the  parties  should 
do  so  themselves  when  crucial  issues  are  involved  since  the 
arbitrator  will  be  more  skeptical  when  only  secondary  sources  are 
used  without  good  explanation  or  upon  realization  that  the  examiner 
ended  up  saying  more  about  the  facts  than  did  the  witness. 

Depositions  will  be  readily  accepted  and  ex  parte  affidavits 
are  often  received.  This  may  be  the  only  practicable  way  that 
certain  kinds  of  information  can  be  brought  before  the  arbitrator, 
either  because  outsiders  will  not  cooperate  beyond  providing  these 
or  their  presence  would  be  too  expensive.  There  are  numerous 
instances  when  unverified  letterhead  and  prescription  pad 
statements  from  medical  doctors  or  their  office  staff  will  be 
accepted . 

In  disciplinary  cases,  evidence  of  prior  misconduct  will  not 
be  received  to  prove  the  subsequent  charges  of  misconduct  but  will 
be  considered  in  evaluating  the  justification  of  the  harshness  of 
the  disciplinary  sanction  that  was  imposed.  ( See  National  Gallery 
of  Art.  81  FLRR  1  2-1140.) 

Evidence  connected  with  settlement  offers  and  negotiations 
will  be  excluded  by  arbitrators.  However,  evidence  concerning 
grievance  discussions  will  not  be  privileged. 

If  classified  evidence  will  be  an  essential  pairt  of  an 
arbitration  case,  the  parties  should  insure  that  the  arbitrator 
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selected  has  a  security  clearance  sufficient  to  receive  such 
information. 

6-lt.  Principles  of  construction. 


An  arbitrator's  authority  is  principally  derived  from  the 
collective  bargaining  agreement  and  the  arbitrator  is  to  construe 
and  apply  that  collective  bargaining  agreement  to  the  facts  of  a 
particular  case.  In  the  private  sector  a  body  of  doctrine  has 
developed  regeurding  how  the  collective  bargaining  agreement  should 
be  construed.  Essentially,  they  are  not  much  different  than  the 
principles  of  construction  applied  to  any  private  document.  Under 
the  CSRA,  the  arbitrator  will  be  called  upon  to  construe  applicable 
laws,  rules  and  regulations  as  well  as  construing  the  collective 
bargaining  agreement. 

In  dealing  with  the  collective  bargaining  agreement, 
arbitrators  will  begin  with  the  asstimption  that  they  are  obliged 
to  enforce  the  words  of  the  collective  bargaining  agreement  and 
that  they  are  confined  by  and  to  those  words  unless  there  are 
exceptional  circumstances.  Thus,  initially  they  will  search  for 
the  meaning  of  the  words  within  the  four  corners  of  the  document 
itself.  This  means  they  will  search  for  meaning  by  considering  the 
words  themselves,  the  context  in  which  they  are  used,  related 
provisions,  whether  the  words  are  used  in  a  technical  or  ordinary 
sense,  whether  they  atre  used  in  a  special  or  general  provision, 
etc.  Any  of  the  so-called  intrinsic  rules  of  construction  may  be 
used  to  ascertain  the  meaning  of  the  collective  bargaining 
agreement,  including  reasonably  implied  meanings. 

In  the  event  that  the  crucial  language  proves  to  be  ambiguous, 
then  extrinsic  evidence  will  be  resoirted  to.  (See  XVIII  Airborne 
Corps.  Ft  Bragg.  NC.  81  FLRR  ^  2-1021.)  One  of  the  most  common 
extrinsic  aids  to  meaning  is  "bargaining  history."  This  includes 
contractual  proposals /counter-proposals,  inclusions/exclusions  or 
removals  of  contract  language.  fSee  Social  Security 
Arimi n i atration .  Philadelphia .  PA .  79  FLRR  ^  2-1437.)  A  second 
common  extrinsic  aid  is  "past  practices . "  A  past  practice  is  a 
long-stainding  and  consistent  mode  of  conduct  known  to  both  parties 
under  circumstances  that  indicate  it  represents  the  accepted  way 
of  administering  a  particular  provision  of  the  collective 
baurgaining  agreement.  (See  San  Antonio  Air  Loo  Center.  Kelly  AFB. 
TX.  81  FLRR  ^  2-1222.)  Arbitrators  may  consult  textbooks  for 
guidance  as  an  aid  to  interpretation.  (See  Department  of  Air 
Force.  Los  Anoeles  Air  Station.  6  FLRA  664  (1981). 

Arguments  ed>out  the  effect  of  so-called  "past  practices"  may 
also  be  to  the  effect  that  the  party  is  "estopped"  from  changing 
the  practice  once  it  is  well  estedslished  and  has  come  to  be  relied 
upon  or  that  the  practice  represents  an  informal  contractual 
undertaking  by  the  parties  which  modifies  the  existing  contract  or 
adds  to  it.  fSee  Maval  Ordinance  Station.  Louisville.  KY.  79  FLRR 
^  2-1206)  While  many  arbitrators  will  readily  accept  evidence  of 
past  practice  to  cast  light  on  unclear  language,  many  will  reject 
the  use  of  past  practice  to  establish  an  estoppel  or  a  new 


contractual  undertaking.  Mere  nonuse  of  a  right  founded  in  the  CBA 
will  not  amount  to  a  binding  past  practice  or  waiver.  fSee  Federal 
Correctional  Institution.  Petersburg.  VA,  80  FLRR  1  2-2002.) 

However f  once  the  arbitrator  has  determined  whether  or  not 
there  is  a  binding  past  practice  and  once  the  arbitrator  has 
rendered  an  award  constituting  the  interpretation  and  application 
of  the  collective  bargaining  agreement,  that  determination  and  that 
award  are  virtually  unreviewable.  The  Authority  has  continuously 
held  that  the  interpretation  «md  application  of  the  collective 
bargaining  agreement  is  a  matter  for  the  aurbitrator  and  to  the 
extent  exceptions  constitute  disagreement  with  that  interpretation 
and  application  no  basis  is  provided  for  finding  the  award 
deficient.  B.c. .  SSA.  10  FLRA  436  (1982).  Likewise,  the  Authority 
has  held  that  disagreement  with  the  arbitrator's  determination  on 
whether  or  not  there  is  a  binding  past  practice  provides  no  basis 
for  finding  an  award  deficient.  See  RCPAC .  10  FLRA  507  (1982). 

6-19.  Remedies. 

In  the  private  sector  eurbitrators  consider  that  their 
appointment  carries  with  it  the  implied  power  to  devise  remedies 
appropriate  to  the  needs  of  the  case,  whether  or  not  the  remedy  is 
specifically  provided  for  in  the  collective  bcurgaining  agreement 
or  the  submission  agreement.  Of  course,  the  collective  bargaining 
agreement  may  explicitly  restrict  the  arbitrator's  ambit.  In  the 
f^eral  sector  it  is  recognized  that  arbitrators  have  broad 
remedial  powers,  (gfis  Veterans  Administration  Hospital.  Newington 
5  FLRA  64  (1981)). 

The  arbitrator  may  order  a  party  to  conform  their  conduct  to 
the  requirements  of  the  collective  bargaining  agreement,  either  in 
general  terms  or  in  detail,  or  the  eurbitrator  may  prohibit  conduct 
which  is  violative  of  the  collective  bargaining  agreement.  In  non- 
disciplinary  cases,  a  "make  whole"  remedy  may  be  ordered  which 
would  include  payment  for  lost  economic  opportunities,  coiiq>ensatory 
overtime  opportunities,  promotion  or  promotion  preferences.  For 
a  promotion  remedy  to  be  sustained,  it  is  necessary  to  prove  that 
an  unwarranted  action  was  taken  emd  that  "but  for"  that  action  the 
grieving  «iq>loyee  would  have  received  the  promotion.  (See  National 
Bureau  of  Standards.  Washington.  DC.  3  FLRA  614  (1980),  following 
OFM  advice  concerning  binding  0PM  directives . )  When  no  causal 
connection  is  proven  the  appropriate  remedy  would  be  priority 
consideration  at  the  next  promotion  opportunity.  (See  Naval  Mine 
Engineering  Facility.  5  FLRA  452  (1981).) 

In  disciplinary  cases  the  remedy  may  include  reinstatement 
(^d>solute  or  conditional) ,  with  or  without  back  pay,  or  a  reduction 
of  the  discipline  that  was  assessed.  Award  requiring  management 
to  "admonish"  a  supervisor  has  been  held  proper.  VA  Hospital.  Ft. 
Howard.  MD.  11  FLRA  10  (1983). 

The  arbitrator  is  not  required  to  compute  the  exact  amount  of 
economic  damages  that  are  to  be  awetrded.  The  award  will  be 
considered  sufficiently  complete  and  final  if  a  formula  is  provided 
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for  the  parties  to  follow.  On  rare  occasions,  an  additional 
hearing  may  be  necessary  to  in^leiMnt  the  award.  An  award  that 
requires  the  performance  of  a  useless  act  may  not  be  enforced. 
(Sfift  Mew  York  Division  of  Military  and  Naval  Affairs.  1  FLRA  823 
( 1979 )  f  in  which  an  arbitrator  had  ordered  the  rerun  of  a  promotion 
activity).  An  award  which  only  "suggested"  that  something  be  done 
has  been  sustained.  (gfifi  National  Bureau  of  Standards,  Boulder 
9  FLRA  433  (1982)). 

Any  backpay  remedy  subject  to  the  Back  Pay  Act  (5  U.S.C.  S 
5596)  must  satisfy  the  requirements  of  that  Act.  In  this  regard 
the  Authority  has  consistently  stated  that  the  Back  Pay  Act 
requires  not  only  a  determination  that  the  aggrieved  employee  was 
affected  by  unjustified  or  unwarranted  personnel  action,  but 
also  a  determination  that  such  unwarranted  action  directly  resulted 
in  the  withdrawal  on  reduction  in  the  pay,  allowances,  or 
differentials  that  the  enqployee  otherwise  would  have  earned  or 
received.  Thus,  in  order  for  an  award  of  backpay  by  an  arbitrator 
to  be  authorizea  by  the  Act,  the  arbitrator  must  find  that  an 
agency  personnel  action  with  respect  to  the  grievant  was 
unjustified  or  unwarranted,  that  such  unjustified  or  unwarranted 
personnel  action  directly  resulted  in  the  withdrawal  or  reduction 
of  the  grievauit's  pay,  allowances,  or  differentials,  emd  that  but 
for  such  action,  the  grievant  otherwise  would  not  have  suffered 
such  withdrawal  or  reduction  of  pay,  allowances,  or  differentials. 
B.g. .  Aberdeen  Proving  Ground.  19  FLRA  258  (1985).  Furthermore, 
the  e]iq>loyee  is  entitled,  on  correction  of  such  a  personnel  action, 
to  receive  reasonable  attorney  fees  related  to  the  personnel  action 
which  shall  be  awarded  in  accordance  with  standards  est2Ut>lished 
under  section  7701(g)  pertaining  to  MSPB. 

Similarly,  although  retroactive  promotion  may  be  a  proper 
remedy  under  certain  circus»tances,  it  cemnot  be  made  back  to  a 
time  at  which  the  grievant  was  not  yet  qualified  for  the  position 
(Adjutant  General  of  Michigan.  11  FLRA  13  (1983),  or  where  the 
position  was  not  yet  established  (SEIU  Local  200.  10  FLRA  49 

(1982).  It  may  Isie  proper  for  the  arbitrator  to  order  that  a 
grievant  receive  "special  consideration”  next  time  (ACTIOM.  11  FLRA 
514  (1983)).  In  a  promotion  re-run  order  the  eurbitrator  may  not 
restrict  the  candidates  to  the  original  group  considered  (Defense 
Contract--  Admi n Istration .  10  FLRA  547  (1982)). 

6-20.  Post-Hearing  Procedures. 

After  the  evidentiary  hearing  is  closed  there  is  rarely  need 
for  a  reopening,  though  for  good  cause  a  reopening  may  be  ordered 
by  the  arbitrator  sua  sponte  or  at  the  request  of  one  of  the 
parties . 

Post-hearing  briefs  may  or  may  not  be  necessary.  They  may  be 
particularly  helpful  to  the  arbitrator  in  factually  complicated  or 
highly  technical  cases,  or  when  the  legal  concepts  are  coiiq)licated 
or  unusually  subtle.  Obviously  no  new  evidence  may  be  introduced 
at  this  stage  «md  any  new  legal  theories  interjected  in  the  brief 
will  be  ignored  by  the  arbitrator.  Briefs  are  usually  sent  to  the 
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arbitrator  for  exchange  or  the  parties  may  exchange  them  directly 
on  a  specified  date.  In  the  ordinary  case  a  good  summation  should 
suffice. 


<-21. 


The  hvard. 


An  arbitration  award  should  be  in  a  writing  and  signed  by  the 
arbitrator.  See  SBA  and  ATCE.  38  FLRA  386  (1990).  If  an  award  is 
served  on  the  parties  by  mail,  there  should  be  a  transmittal  letter 
by  the  arbitrator  clearly  indicating  the  date  of  service  because 
this  date  commences  the  30-day  period  during  which  exceptions  may 
be  filed  under  section  7122(a)  with  the  Authority. 

The  award  must  contain  a  resolution  of  the  grievance  capedsle 
of  being  understood  by  the  parties  and  being  inq^lemented  so  that 
any  further  litigation  on  the  matter  may  be  avoided  and  that  any 
collateral  proce^ings  may  be  appropriately  resolved. 

An  opinion  is  not  essential  to  the  validity  of  an  award, 
unless  required  by  law  or  the  collective  bargaining  agreement,  but 
the  practice  of  arbitrators  is  to  provide  a  written  opinion  which 
purports  to  explain  the  bases  of  fact  and  legal  analysis  which 
underlie  the  award.  FLRA  has  not  insisted  that  the  arbitrator 
explicitly  discuss  every  issue,  charge  and  CBA  citation. 
Tywii <y^ation  and  Naturalization  Service.  8  FLRA  248  (1982). 


The  doctrine  of  decisis  does  not  exert  a  very  strong 
influence  in  the  field  of  arbitration,  but  similar  cases  will  be 
considered  for  their  educational  and  persuasive  effect.  Res 


sd-^ndicata  has  a  Stronger  influence  because  of  the  concept  of 
"finality”  cmd  concerns  that  the  arbitration  process  should  provide 
stability  for  the  parties.  But  on  occasion  «irbitrators  will  refuse 
to  be  bound  by  a  prior  aweurd  between  the  parties  which  covers  the 
same  point. 


Under  the  common  law  rule  of  functus  officio,  once  an  award 
has  been  rendered  the  arbitrator  has  no  power  to  recall  the  award, 
order  a  rehearing,  amend  the  award  or  interpret  it.  FLRA  has 
generally  acknowledged  the  applicability  of  this  rule.  See 
American  Federation  of  Government  Employees.  Local  1501.  7  FLRA  424 
(1981).  The  collective  bargaining  agreement  may,  of  course, 
specifically  incorporate  the  rule  or  may  provide  otherwise.  In  the 
decisions  of  the  FLRA,  there  are  instances  in  which  the  arbitrator 
has  retained  jurisdiction  beyond  the  date  of  the  aweurd.  For 
exeunple,  in  NLRB  Union.  Local  19.  7  FLRA  21  (1981),  the  arbitrator 
retained  jurisdiction  for  90  days  following  the  award,  "to  resolve 
emy  problem  resulting  from  the  award."  FLRA  will  not  entertain  an 
appeal  until  the  arbitrator's  decision  is  "final."  See  Hawaii 
Federal  Employees  Metal  Trades  Council.  AFL-CIO.  6  FLRA  667  (1981); 
NTEU.  Chap.  165.  9  FLRA  1031  (1982). 


6-22.  Review  of  Arbitration  Awards. 


Unlike  the  private  sector  where  arbitration  awards  are  subject 
to  judicial  review,  review  in  the  Federal  sector  in  most  cases  is 
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by  filing  exceptions  to  the  award  with  the  Federal  Labor  Relations 
Authority  under  section  7122.  Probably,  the  best  explanation  of 
how  this  review  by  the  Authority  works  is  the  actual  language  of 
section  7122  pertaining  to  that  review. 

Two  provisions  that  are  critical  to  the  means  of  this  review 
are  the  filing  period  and  caag>liance  provisions  of  section  7122(b) 
providing  that  if  no  exception  is  filed  during  the  30-day  period 
beginning  on  the  date  the  award  is  served,  the  award  is  final  and 
binding  and  providing  that  an  agency  shall  take  the  action  required 
by  a  final  award. 

The  30-day  filing  period  for  exceptions  may  be  the  most 
iiqportant  provision  in  the  review  of  arbitration  awards  to 
understand  because  it  controls  whether  review  has  been  timely 
invoked.  It  is  i]iq>ortant  to  understand  because  the  provision  is 
jurisdictional:  the  Authority  is  not  esg>owered  to  waive  or  extend 
the  30-day  requirement.  As  to  the  actual  confutation  of  the  30- 
day  period,  this  period  begins  on  the  day  the  award  is  served. 
This  provision  is  the  result  of  an  amendment  in  1984  to  change  the 
beginning  of  the  period  from  the  date  of  the  award  to  the  date  of 
the  service  of  the  award  to  correct  the  perceived  inequity  of  some 
situations  where  the  arbitrator  dated  the  award,  thereby  commencing 
the  30-day  period  in  which  exceptions  must  be  filed,  but  failed  to 
immediately  transmit  the  award  to  the  parties.  In  computing  the 
30-day  period,  the  exception  must  be  filed  within  30  days  unless 
the  30th  day  is  a  Saturday,  Sunday,  or  Federal  holiday  in  which 
event  the  exception  must  be  filed  by  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  Federal  holiday.  If  the  award  was  served  by 
mail,  an  additional  S-days  is  added  to  the  filing  period,  computed 
taking  into  account  weekends  and  holidays,  and  is  extended  if  the 
5th  day  falls  on  a  Saturday,  Sunday,  or  Federal  holiday.  This 
additional  5  days  which  is  generally  provided  when  service  is  by 
mail  was  not  provided  before  the  amendront  of  the  Statute,  but  only 
became  available  as  the  result  of  the  change  to  specifically 
reference  the  date  of  service  of  the  award.  However,  the  most 
significant  development  in  the  filing  of  exceptions  was  the 
Authority's  adoption  in  December  1986  of  the  so-called  mail-box 
inile.  Section  2429.21  of  the  Authority's  Rules.  Until  the  change, 
filing  required  receipt  by  the  Authority  within  the  allotted  time 
period.  With  respect  to  filing  by  mail,  the  revised  rules  now 
provide  that  the  date  of  filing  is  the  date  of  mailing  indicated 
by  the  postmark  date. 

A  word  of  caution  is  necessary  on  government- franked 
envelopes.  The  revised  Rules  provide  that  if  no  postmark  is 
evident  on  the  mailing,  as  will  usually  be  the  case  with 
government-franked  envelopes,  it  is  "presumed"  to  have  been  mailed 
5  days  prior  to  receipt.  Although  using  the  word  "presumed,"  the 
Rules  do  not  state  a  rebuttable  presumption.  The  use  of  the  word 
"presunmd"  instead  describes  how  the  rule  is  implemented.  Veterans 
adm^nigj-ratiQn  Medical  Center.  29  FLRA  51  (1987).  Specifically, 
the  rule  provides  the  method  of  determining  the  date  of  filing  in 
the  absence  of  a  postmark:  namely,  the  date  of  receipt  minus  five 
days.  Agency  representatives  axe  not  without  flexibility.  For 
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exanqple,  the  Postal  Operations  Manual  of  the  U.S.  Postal  Service 
expressly  provides  for  postmarking  of  specific  government  mailings 
on  the  request  of  an  agency.  Thus,  a  postmark  of  a  government- 
franked  envelope  can  be  obtained  to  assure  timely  filing. 
Furthermore,  when  certified  mail  is  used,  the  postmarked  certified 
mail  receipt  will  suffice  in  lieu  of  a  postmarked  envelope. 

An  iiiq>ortant  aspect  of  the  fr2uaework  for  the  review  of 
arbitration  awards  is  the  provision  of  section  7122(b)  that 
requires  compliance  with  a  final  arbitration  award.  In  conjunction 
with  this  provision  of  section  7122(b)  is  the  provision  of  section 
7116(a)(8)  of  the  Statute  making  it  an  unfair  l2d}or  practice  for 
an  agency  to  refuse  to  abide  by  a  requirement  of  the  Statute.  As 
a  result  of  these  provisions,  the  Authority  has  addressed  these 
obligations  in  three  different  types  of  cases  where  agencies  have 
been  charged  with  an  unfair  labor  practice  for  failing  to  implement 
an  arbitration  award. 

One  type  of  case  is  where  no  exceptions,  or  no  timely 
exceptions  have  been  filed  to  the  arbitration  award.  In  this  type 
of  case,  the  Authority  has  held  that  the  award  became  final  and 
coiiq>liance  with  that  award  was  required  when  the  30-day  period  for 
filing  exceptions  expired  2uid  that  section  7122(b)  precludes  a 
challenge  to  the  validity  of  the  award  in  the  ULP  proceeding 
charging  a  refusal  to  implement  the  award.  The  Authority's 
position  with  respect  to  this  type  of  case  has  been  judicially 
upheld.  AFLC.  Wriaht-Patterson  AFB.  15  FLRA  151  (1984),  aff'd  Air 
Force  v.  FLRA.  775  F.2d  727  (6th  Cir.  1985).  These  cases  serve  to 
eiiq>hasize  the  importance  of  timely  invoking  the  review  of  the 
Authority  by  filing  exceptions  because  even  meritorious  claims  of 
illegality  will  be  precluded  in  the  ULP  proceeding  and  couirt  review 
of  the  ULP  proceeding  which  will  focus  solely  on  whether  or  not 
there  has  been  compliance  with  a  final  award  of  an  arbitrator  as 
required  by  section  7122(b). 

The  second  type  of  case  is  where  timely  exceptions  are  filed 
and  denied  by  the  Authority.  In  this  type  of  case  the  Authority 
has  similarly  held  that  the  award  became  final  and  compliance  was 
required  when  the  exceptions  were  denied  and  that  the  Authority 
will  not  relitigate  in  the  ULP  proceeding  the  denial  of  the 
exceptions.  What  the  agencies  are  actually  attempting  to  do  in 
this  type  of  case  is  to  obtain  indirectly  through  the  ULP  case 
judicial  review  of  the  Authority's  decision  denying  the  exceptions, 
an  atte]iq)t  necessitated  by  the  restrictive  provisions  as  to  direct 
judicial  review  of  the  Authority's  decision  resolving  exceptions. 
The  Authority's  position  with  respect  to  this  type  of  case  has  also 
been  judicially  upheld  with  the  courts  holding  that  the  denial  of 
the  exceptions  could  not  be  relitigated  in  the  context  of  the  ULP 
proceeding  by  either  the  Authority  or  the  court.  U.S.  Department 
of  Justice  V.  FLRA.  792  F.2d  25  (2d  Cir.  1986). 

The  third  type  of  case  where  this  obligation  to  comply  with 
a  final  arbitration  award  has  been  addressed  is  where  timely 
exceptions  have  been  filed  and  are  pending  before  the  Authority  but 
no  stay  of  the  arbitration  award  was  requested  under  the  provisions 
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of  the  Authority's  Rules  and  Regulations.  In  Soldiers '  and 
Airmen's  Howe.  15  FLRA  139  (1984),  the  Authority  notwithstanding 
the  stay  provisions  of  the  Regulations  held  that  when  timely 
exceptions  are  filed,  the  award  by  definition  is  not  final  during 
the  pendency  of  the  exceptions  and  therefore  compliance  is  not 
required  under  section  7122(b).  That  decision  was  vacated  and 
remanded  by  the  court  in  AFGB  Local  3090  v.  FLRA.  777  F.2d  751 
(D.C.  Cir.  1985).  The  court  essentially  concluded  that  the 
interpretation  of  section  7122(b)  in  this  type  of  situation  was 
ambiguous.  Thus,  the  court  determined  that  the  Authority's 
interpretation  was  a  permissible  one,  but  that  a  contrary 
construction,  that  absent  some  sort  of  stay  the  aweurd  even  during 
the  pendency  of  exceptions  must  be  coiiq>lied  with,  was  also  a 
pejnnissible  interpretation  of  section  7122(b).  Consequently,  the 
court  held  that  this  permissible  contrary  construction  must  prevail 
so  long  as  the  Authority's  Rules  and  Regulations  contained 
provisions  providing  for  a  stay  of  arbitration  awards  when  filing 
exceptions.  The  court  advised  that  the  Authority  could  not  enforce 
the  interpretation  of  section  7122(b)  applied  in  Soldiers '  and 
Airmen's  Home,  that  an  award  was  not  iEinal  within  the  meaning  of 
section  7122(b)  during  the  pendency  of  exceptions,  until  such  time 
as  the  stay  provisions  of  the  Authority's  Rules  had  been  withdrawn 
by  rulemaking.  As  a  result  of  the  court's  decision,  the  Authority 
revoked  the  provisions  for  requesting  a  stay  of  an  arbitration 
award  in  conjunction  with  the  filing  exceptions.  52  Fed.  Reg. 
45754.  The  revocation  of  the  stay  provisions  is  intended  by  the 
Authority  to  permit  it,  consistent  with  the  court  decision,  to 
interpret  and  enforce  section  7122(b)  of  the  statute  to  the  effect 
that  an  arbitration  award  is  not  final  and  co]iq>liance  is  not 
required  during  the  pendency  of  timely  filed  exceptions  before  the 
Authority. 

The  best  explanation  of  the  role  of  the  Authority  in  actually 
reviewing  arbitration  awards  is  the  language  of  section  7122(a) 
authorizing  that  review. 

The  introductory  provision  to  section  7122(a)  states  that 
"[e]ither  party  to  arbitration  may  file  with  the  Authority  an 
exception  to  any  arbitrator's  award.”  "Party”  is  defined  in  the 
Authority's  Rules  as  any  person  who  participated  as  a  party  in  a 
matter  where  an  award  of  an  arbitrator  was  issued.  What  this  means 
is  that  unless  provided  otherwise,  only  the  union  and  the  agency 
are  entitled  to  file  exceptions  because  they  are  the  only  parties 
to  the  arbitration  proceeding.  Therefore,  in  cases  in  which  an 
exception  was  filed  by  the  grievant,  that  exception  was  dismissed 
by  the  Authority  because  the  grievant  had  not  participated  as  a 
party  in  the  proceedings  before  the  arbitrator,  and  consequently 
the  grievant  was  not  entitled  to  file  exceptions  under  section 
7122(a) . 

The  next  important  provision  of  section  7122(a)  is  the 
parenthetical  to  the  introductory  provision  of  either  party  filing 
exceptions  with  the  parenthetical  stating  "other  than  an  award 
relating  to  a  matter  described  in  section  7121(f)."  Pursuant  to 
this  provision,  2u:bitration  awards  relating  to  a  matter  described 
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in  section  7121(f)  are  not  subject  to  review  by  the  Authority  and 
exceptions  filed  to  such  awards  with  the  Authority  have  been  and 
will  be  dismissed  for  lack  of  jurisdiction.  The  matters  primarily 
described  in  section  7121(f)  are  those  matters  covered  by  section 
4303  and  section  7512  of  the  CSRA.  The  means  of  review  of 
arbitration  awards  relating  to  these  matters  was  discussed  in  S  6- 
3.b.,  supra. 

The  next  provision  of  section  7122(a)  provides  the  grounds  for 
the  Authority  review  of  arbitration  awards.  This  provision 
provides  that  the  Authority  will  review  an  arbitration  award  to 
determine  if  it  is  deficient  because  it  is  contrary  to  any  law, 
rule,  or  regulation  or  if  it  is  deficient  on  other  grounds  similar 
to  those  applied  by  federal  courts  in  private  sector  labor 
relations  cases.  However,  before  examining  these  grounds  on  which 
an  arbitration  award  can  be  found  deficient  the  context  of 
Authority  review  needs  to  be  recognized  and  acknowledged.  Although 
Congress  specifically  provided  for  review  of  arbitration  awards  in 
section  7122(a),  at  the  same  time.  Congress  expressly  made  clear 
that  the  scope  of  that  review  is  very  limited.  The  Committee  on 
Conference  stated  as  follows  in  the  Conference  Report  that 
acccm^anied  the  Bill  that  was  enacted  and  signed  into  law. 

The  Authority  will  be  authorized  to  review  the  award  of 

an  arbitrator  on  very  narrow  grounds  similar  to  the  scope 

of  judicial  review  of  an  arbitrator's  award  in  the 

private  sector. 

S.  Rep.  No.  95-1272,  95th  Cong.,  2d  Sees.  153  (1978).  Thus,  the 
Authority's  approach  in  resolving  exceptions  is  to  presume  that  the 
award  should  be  accorded  the  binding  status  required  by  the  Statute 
and  only  when  it  is  expressly  established  that  the  award  is 
deficient  on  one  of  the  grounds  specified  in  section  7122(a)  will 
an  award  be  vacated  or  m^ified  by  the  Authority. 

Section  7122(a)(1)  specifies  the  grounds  on  which  the  most 
arbitration  awards  are  asserted  to  be  deficient  and  on  which  the 
most  decisions  finding  an  award  deficient  have  been  based.  Thus, 
the  most  common  exception  is  that  the  award  is  contrary  to  law  or 
contrary  to  regulation  and  of  the  awards  found  deficient  the  most 
coimnon  basis  has  been  that  the  award  was  contrary  to  law  or 
contrary  to  regulation.  In  this  respect  the  Authority  has 
certainly  indicated  that  an  arbitrator  in  the  federal  sector  cannot 
ignore  the  application  of  law  and  regulation.  There  is  a  framework 
of  law  and  regulation  governing  many  aspects  of  the  employment 
relationship  between  federal  employees  and  their  employer  —  the 
federal  government.  The  arbitrator  in  the  federal  sector,  unlike 
the  arbitrator  in  the  private  sector,  ordinarily  cannot  limit 
consideration  solely  to  the  collective  bargaining  agreement.  The 
federal  sector  arbitrator  must  turn  to  any  provisions  of  law  and 
regulation  which  govern  the  matter  in  dispute,  in  addition  to  the 
provisions  of  the  peurties'  collective  beurgaining  agreement. 


As  has  been  noted,  the  other  grounds  on  which  an  arbitration 
award  may  be  found  deficient  are  generally  stated  in  section 


7122(a)(2)  as  those  which  are  similar  to  grounds  applied  by  federal 
courts  in  private  sector  labor  relations  cases.  In  regard  to  what 
are  coamonly  tensed  the  private  sector  grounds  for  review,  the 
Authority  has  recognized  5  specific  private  sector  grounds  on  which 
federal  courts  find  arbitration  awards  deficient  and  consequently 
so  will  the  Authority.  The  private  sector  grounds  that  have  been 
recognized  are  the  following: 

1.  The  arbitrator  failed  to  conduct  a  fair  hearing. 

The  Authority  has  held  that  an  arbitrator  has  considerable 
latitude  in  the  conduct  of  the  hearing  and  that  a  claim  by  a  party 
that  the  arbitrator  conducted  a  hearing  in  a  manner  that  the  paurty 
finds  objectionable  will  not  support  an  allegation  that  the 
atrbitrator  denied  that  party  a  fair  hearing.  B.a. .  Social  Security 
Ariwl^n^a■t^.ration.  24  FLRA  959  (1986).  An  arbitrator's  refusal  to 
hear  releveuit  and  material  evidence  may  constitute  a  denial  of  a 
fair  hearing.  However,  the  Authority  and  the  courts  have  long 
recognized  that  liberal  admission  of  testimony  and  evidence  is  the 
customary  practice  in  arbitration.  Therefore,  the  Authority  has 
denied  all  exceptions  claiming  that  the  party  was  denied  a  fair 
hearing  because  the  arbitrator  admitted  and  considered  certain 
evidence  and  testimony.  National  Border  Patrol  Council.  3  FLRA 
401  (1980).  Exceptions  which  merely  assert  but  do  not  establish 
that  the  arbitrator  in^roperly  refused  to  consider  certain  evidence 
have  also  been  denied.  Warner  Robins  Air  Logistics  Center.  24  FLRA 
968  (1986).  Likewise,  arguments  that  the  eurbitrator  failed  to  give 
appropriate  weight  to  particular  evidence  or  testiiiK>ny  provide  no 
basis  for  finding  an  award  deficient.  International  Trade 
CsaDBififiiifiB#  13  FLRA  440  (1983).  Similarly,  unsubstantiated 
allegations  that  an  arbitrator  was  biased  have  been  denied.  Social 
Security  Adm^  n i  i  nn .  24  FLRA  959  (1986). 

2.  The  award  is  incomplete,  ambiguous,  or  contradictory  so 
as  to  medce  io^lementation  of  the  award  impossible. 

The  Authority  has  indicated  that  in  order  to  find  an  award 
deficient  on  this  ground,  there  must  be  a  showing  that  the  award 
is  so  unclear  or  uncertain  in  its  meaning  and  effect  that  it  cannot 
be  iz^lemented.  Delaware  National  Guard.  5  FLRA  50  (1981).  No 
appealing  party  has  yet  made  this  showing  and  consequently  all  such 
exceptions  have  been  denied. 

3.  The  eurbitrator  exceeded  his  or  her  authority. 

The  Authority  has  held  that  arbitrators  exceed  their  authority 
if  they  resolve  an  issue  that  was  not  submitted  by  the  parties  for 
resolution.  Veterans  Administration ,  24  FLRA  447  (1986).  However, 
the  Authority,  like  the  federal  courts,  will  accord  an  arbitrator's 
interpretation  of  a  submission  agreement  and  an  arbitrator's 
fommilation  of  issues  to  be  decided  the  same  substantial  deference 
accorded  an  atrbitrator 's  interpretation  and  application  of  a 
collective  bargaining  agreement.  Housing  and  Urban  Development. 
24  FLRA  442  (1986). 
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The  Authcrity  has  also  determined  that  arbitrators  exceed 
their  authority  by  extending  an  award  to  cover  en^loyees  outside 
the  bargaining  unit  or  by  ordering  an  agency  to  take  an  action 
beyond  its  authority.  Bureau  of  Indian  Affairs.  25  FLRA  902 
(1987);  Immigration  and  Naturalization  Service.  20  FLRA  391  (1985). 
The  Authority  has  also  ruled  that  arbitrators  may  exceed  their 
authority  by  extending  an  award  to  cover  employees  who  did  not  file 
grievances  or  whose  union  representatives  did  not  file  grievances 
on  their  behalf.  National  Center  for  Toxicological  Research.  20 
FLRA  692  (1985).  However/  the  Authority  has  indicated  that  when 
a  dispute  concerns  a  management  practice  generally  applicable  to 
the  entire  bargaining  unit,  the  arbitrator's  authority  is  quite 
broad  and  relief  may  be  appropriate  which  enconqiasses  similarly 
situated  employees.  Los  Angeles  Air  Force  Station.  24  FLRA  516 
(1986) . 

4.  The  award  is  based  on  a  "nonfact.** 

The  Authority  will  find  an  award  deficient  if  the  central  fact 
underlying  the  arbitrator's  award  is  concededly  erroneous  emd  in 
effect  is  a  gross  mistake  of  fact  but  for  which  a  different  result 
would  have  been  reached.  It  must  be  shown  that  the  alleged  mist2dce 
concerned  a  fact  that  was  objectively  ascertainable,  central  to  the 
result  of  the  award,  and  indisputably  erroneous,  and  it  must  be 
shown  that  but  for  the  arbitrator's  mistake,  the  arbitrator  would 
have  reached  a  different  result.  U.S.  Army  Missile  Materiel 
Readiness  Command.  2  FLRA  432  (1988).  Under  this  stringent 
standard,  only  two  awards  have  been  found  deficient.  Headoruarters 
San  Antonio  Air  Logistics  Center,  6  FLRA  292  (1981);  U.S.  Army 
Miwuile  roimiMnd.  28  FLRA  953  (1986). 

In  San  Antonio  Air  Logistics  Center.  6  FLRA  292  (1981),  the 
arbitrator  denied  the  grievance  because  he  found  that  the 
collective  bargaining  agreement  of  the  unit  involved  had  been 
superceded  by  a  multi-unit  agreement.  However,  on  its  face,  the 
multi-unit  agreement  clearly  and  unequivocally  excluded  the 
bargaining  unit  in  question,  and  it  was  equally  clear  that  the 
arbitrator's  error  in  this  regeird  was  the  central  fact  on  which  he 
based  his  denial  of  the  grievance.  Thus,  the  award  was  found 
deficient  because  the  central  fact  underlying  the  award  was 
concededly  erroneous  and  in  effect  was  a  gross  mistake  of  fact. 

In  U.S.  Army  Missile  Command.  18  FLRA  374  (1985),  the 
arbitrator  determined  that  a  requirement  in  the  parties'  1979 
collective  bargaining  agreement  was  applic£Uble  to  a  personnel 
selection  action  in  1978.  However,  because  the  agreement  was  not 
in  effect  at  the  time  of  the  selection  action,  the  arbitrator's 
finding  that  the  agency  violated  the  agreement  was  indisput6d}ly 
erroneous  and  it  was  equally  clear  that  the  arbitrator's  error  in 
this  regard  was  the  central  finding  on  which  he  based  his  award. 
Thus,  this  award  was  also  fo’^nd  deficient  because  the  central  fact 
underlying  the  award  was  cot^ededly  erroneous  and  in  effect  was  a 
gross  Mstake  of  fact,  but  for  which,  a  different  result  would  have 
been  reached. 
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other  than  these  two  awards,  no  other  arbitration  awards  have 
been  found  deficient  on  this  ground.  As  to  most  of  these 
exceptions,  the  Authority  found  that  the  contentions  constituted 
nothing  more  than  disagreement  with  the  factual  findings  of  the 
furbitrator  and  it  is  well  estedblished,  and  the  Authority  has 
continuously  held,  that  mere  disagreement  with  the  arbitrator's 
findings  of  fact  does  not  establish  that  the  award  was  based  on  a 
nonfact  and  does  not  otherwise  provide  a  basis  on  which  the  award 
may  be  found  deficient  under  the  Statute.  E.o. .  IRS.  15  FLRA  461 
(1984). 

5.  The  award  does  not  draw  its  essence  from  the  collective 
bargaixxing  agreement. 

In  recognizing  the  essence  ground,  the  Authority  explained 
that  the  test  for  essence  has  been  v2u:iously  described  by  federal 
courts  as  an  award  which  cannot  in  any  rational  way  be  derived  from 
the  agreement;  or  as  an  award  that  is  so  unfounded  in  reason  or 
fact,  so  unconnected  with  the  wording  and  purposes  of  the 
collective  bargaining  agreement,  so  as  to  manifest  an  infidelity 
to  the  obligation  of  the  eorbitrator;  or  as  an  avtaxd  that  evidences 
a  manifest  disregard  of  the  agreement;  or  as  an  award  that  on  its 
fact  does  not  represent  a  plausible  interpretation  of  the 
agreement.  USAMIRCOM.  2  FLRA  432  (1980). 

In  OBA.  4  FLRA  98  (1980),  the  Authority  found  that  a  portion 
of  the  arbitrator's  aweurd  had  no  rational  basis  in  the  collective 
bargaining  agreement.  The  dispute  in  this  case  involved  official 
time  for  labor  relations  for  which  the  parties'  agreement  provided 
only  two  options.  When  as  part  of  his  award,  the  arbitrator 
fashioned  a  third  category  not  provided  by  the  agreement,  the  award 
was  found  deficient  as  manifesting  a  disregard  of  the  parties' 
collective  bargaining  agreement. 

Similarly,  in  VA  Hospital.  19  FLRA  725  (1985),  the  Authority 
found  the  award  deficient  as  failing  to  draw  its  essence  from  the 
collective  bargaining  agreement  because  the  arbitrator  subjected 
to  grievance  and  eurbitration  the  agency's  decision  on  an  incentive 
award  in  manifest  disreg«u:d  of  the  p€artie8  agreement  which 
expressly  excluded  such  a  matter  from  coverage  by  the  negotiated 
grievance  procedure. 

All  other  exceptions  contending  that  the  award  does  not  draw 
its  essence  from  the  agreement  have  been  denied  by  the  Authority. 
As  to  most  of  these  exceptions,  it  was  clear  that  the  appealing 
party  was  actually  disagreeing  with  the  arbitrator '  s  interpretation 
and  application  of  the  collective  bargaining  agreement  or  was 
disagreeing  with  the  arbitrator's  reasoning  and  conclusions,  and 
it  is  well  estedilished  and  the  Authority  has  repeatedly  held  that 
the  arbitrator's  interpretation  and  application  of  the  collective 
bargaining  agreement  and  the  arbitrator's  reasoning  and  conclusions 
are  not  subject  to  challenge.  Thus,  such  assertions  provide  no 
basis  on  which  to  find  an  award  deficient  under  the  Statute.  E.o. . 
MRC.  12  FLRA  609  (1983). 
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<~23.  Judicial  Saviaw. 

In  contrast  to  most  other  decisions  of  the  Authority,  the  CSRA 
prescribes  that  the  Authority's  decision  resolving  exceptions  to 
an  eurbitration  award  is  generally  not  subject  to  judicial  review. 
Specifically,  under  section  7123  these  decisions  are  not  subject 
to  judicial  review  "unless  the  order  involves  an  unfair  labor 
practice."  Although  the  meaning  of  this  provision  is  not  cexrtain, 
the  reason  for  generally  excluding  Authority  decisions  resolving 
exceptions  to  an  arbitration  award  is  clearly  stated  by  Congress 
in  the  Conference  Report  that  accompanied  the  bill  that  was  enacted 
and  signed  into  law  as  the  CSRA.  In  this  respect  the  Conference 
Report  states  as  follows: 

The  conferees,  in  light  of  the  limited  nature  of  the 

Authority's  review,  detersiined  that  it  would  be 

inappropriate  for  there  to  be  subsequent  review  by  the 

court  of  appeals  in  such  matters. 

Consistent  with  this  congressional  intent,  the  courts  have 
construed  this  provision  narrowly.  Specifically,  the  4th,  9th,  and 
11th  Circuits  all  have  concluded  that  there  was  a  lack  of 
jurisdiction  to  consider  a  petition  for  review  of  such  Authority 
decisions.  Tonetti  v.  FLRA.  776  F.2d  929  (11th  Cir.  1985);  D.S. 
Marshals  Service  v.  FLRA.  708  F.2d  1417  (9th  Cir.  1983);  AFGE  Local 
1923  V.  FLRA.  675  F.2d  612  (4th  Cir.  1982).  For  instance,  in  U.S. 
Marshals  Service,  the  9th  Circuit  was  of  the  view  that  there  is  no 
jurisdiction  unless  an  unfair  labor  practice  is  either  an  explicit 
or  a  necessary  ground  for  the  final  order  issued  by  the  Authority. 
In  particular,  the  court  stated  that  there  would  be  no  jurisdiction 
in  the  common  case  where  the  collective  bargaining  agreement  was 
the  basis  for  the  arbitration  award  and  the  Authority's  review. 
The  court  explained  that  to  grant  judicial  review  whenever  a 
collective  bargaining  agreement  dispute  can  also  be  viewed  as  an 
unfair  laJsor  practice  would  give  too  little  scope  and  effect  to 
the  arbitration  process  and  to  the  final  review  function  of  the 
Authority,  both  of  which  Congress  made  a  central  part  of  the  CSRA. 
The  D.C.  Circuit  in  consolidated  cases  found  that  it  lacked 
jurisdiction  in  one  case,  but  reviewed  and  remanded  the  other  case. 
Overseas  Education  Association  v.  FLRA.  824  F.2d  61  (D.C.  Cir. 
1987).  In  both  cases  the  court  followed  the  narrow  construction 
of  section  7123  by  the  9th  Circuit  in  U.S.  Marshals  Service,  but 
determined  in  the  one  case  that  it  had  jurisdiction  to  review  the 
decision  of  the  Authority  because  an  unfair  labor  practice  was 
"involved"  or  "necessarily  implicated." 

6-24.  Conclusion. 

The  leUsor  counselor  will  be  extensively  involved  with 
arbitration  and,  to  a  lesser  extent,  grievances.  As  a  lawyer, 
trained  in  the  art  of  advocacy,  the  led>or  counselor  will  present 
a  well-organized  case.  However,  he  will  ultimately  fail  if  he  is 
not  familiar  with  labor-management  relations  and  civilian  personnel 
law.  The  only  means  of  becoming  knowledgeable  in  these  two  areas 
is  to  become  intimately  involved  with  the  program  as  it  is  being 
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jjnplemen'ted  at  the  installation.  This  includes  working  closely 
with  the  personnel  of  the  Civilian  Personnel  Office  on  a  daily 
basis  and  reading  the  memoranda  which  address  these  areas  that  the 
office  receives.  Failure  to  learn  the  area  of  law  and  to  develop 
this  rapport  with  people  in  the  Civilian  Personnel  Office  may 
result  in  a  loss  of  confidence  in  and  credibility  of  the  led^or 
counselor. 
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SAMPLE 


EXPEDITED  ABBITSATIOH  PBOVISZOM 


ABTXCLE  ZV 

8«otloa  4 •  Arbitration 

A.  Qonornl  Provisions  (l)  A  request  for  arbitration  shall  be 
submitted  within  the  specified  time  limit  for  appeal. 

(2)  No  grievance  may  be  appealed  to  arbitration  except  when  timely 
notice  of  appeal  is  given  in  writing  to  the  appropriate  official 
of  the  Eo^loyer  by  the  certified  representative  of  the  Union.  Such 
representative  shall  be  certified  to  appeal  grievances  by  the 
National  President  of  the  Union  to  the  Employer. 

(3)  All  grievances  appealed  to  arbitration  will  be  placed  on  the 
appropriate  pending  arbitration  list  in  the  order  in  which 
appealed.  The  Employer,  in  consultation  with  the  Union,  will  be 
responsible  for  maintaining  appropriate  dockets  of  grievances,  as 
appealed,  and  for  administrative  functions  necessary  to  assure 
efficient  scheduling  and  hearing  of  cases  by  arbitrators  at  all 
levels. 

(4)  In  order  to  avoid  loss  of  availed^le  hearing  time,  back-up 
cases  should  be  scheduled  to  be  heard  in  the  event  of  late 
settlement  or  withdrawal  of  grievances  before  hearing.  In  the 
event  that  either  party  withdraws  a  case  less  than  five  (5)  days 
prior  to  the  scheduled  arbitration  date,  and  the  parties  are  unable 
to  agree  on  scheduling  another  case  on  that  date,  the  party 
withdrawing  the  case  shall  pay  the  full  costs  of  the  arbitrator  for 
that  date.  In  the  event  that  the  parties  settle  a  case  or  either 
party  withdraws  a  case  five  (5)  or  more  days  prior  to  the  scheduled 
arbitration  date,  the  backup  case  on  the  appropriate  arbitration 
list  shall  be  scheduled.  If  the  parties  settle  a  case  less  than 
five  (5)  days  prior  to  the  scheduled  arbitration  date  and  are 
unable  to  agree  to  schedule  another  case,  the  parties  shall  share 
the  costs  of  the  arbitrator  for  that  date. 

(5)  Arbitration  hearings  normally  will  be  held  during  working 
hours  when  practical.  Employees  whose  attendance  as  witnesses  is 
required  at  hearings  during  their  regular  working  hours  shall  be 
on  Employer  time  when  appearing  at  the  hearing,  provided  the  time 
spent  as  a  witness  is  part  of  the  employee's  regular  working  hours. 

(6)  All  decisions  of  an  arbitrator  will  be  final  and  binding.  All 
decisions  of  arbitrators  shall  be  limited  to  the  terms  and 
provisions  of  this  Agreement  and  in  no  event  may  the  terms  and 
provisions  of  this  Agreement  be  altered,  euaended,  or  modified  by 
eui  arbitrator.  Unless  otherwise  provided  in  this  Article,  all 
costs,  fees,  and  expenses  charged  by  an  arbitrator  will  be  shared 
equally  by  the  parties. 
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(7)  All  arbitrators  on  the  Regular  Panels  and  the  Expedited  Panels 
shall  serve  for  the  term  of  this  Agreement  and  shall  continue  to 
serve  for  six  (6)  months  thereafter,  unless  the  parties  otherwise 
mutually  agree. 

(8)  Arbitrators  on  the  Regular  and  Expedited  Panels  shall  be 
selected  by  agreement  of  the  parties  or  by  striking  names. 

(9)  Any  dispute  as  to  arbitrability  shall  be  submitted  to  the 
arbitrator  and  be  deteinnined  by  such  arbitrator.  The  arbitrator's 
determination  shall  be  final  and  binding. 


B.  Regular  Arbitration  (1)  Three  (3)  separate  lists  of  cases  to 
be  heard  in  arbitration  shall  be  maintained:  (a)  one  for  all 
removal  cases  and  cases  involving  suspensions  for  more  than  14 
days,  (b)  one  for  all  cases  referred  to  Expedited  Arbitration,  and 
(c)  one  for  all  other  cases  appealed  to  arbitration. 

(2)  Cases  will  be  scheduled  for  eirbitration  in  the  order  in  which 
appealed,  unless  the  Union  and  employer  otherwise  agree. 

(3)  Only  discipline  cases  involving  suspensions  of  14  days  or  less 
and  those  other  disputes  as  may  be  mutually  determined  by  the 
parties  shall  be  referred  to  Expedited  Arbitration  in  accordance 
with  Section  C  hereof. 

(4)  Cases  referred  to  arbitration  which  involve  removals  or 
suspensions  for  more  than  14  days,  shall  be  scheduled  for  hearing 
at  the  earliest  possible  date  in  the  order  in  which  appealed  by  the 
particular  Union  involved. 

(5)  Nopoally,  there  will  be  no  transcripts  of  arbitration  hearings 
or  filing  of  post-hearing  briefs  in  cases  heard  in  Regular 
arbitration,  except  either  party  at  the  hearing  may  request  to  file 
a  post-hearing  brief.  However,  each  peurty  may  file  a  written 
statement  setting  forth  its  understanding  of  the  facts  and  issues 
and  its  argument  at  the  beginning  of  the  heeuring  and  also  shall  be 
given  an  adequate  opportunity  to  present  argument  at  the  conclusion 
of  the  hearing. 

(6)  The  arbitrator  in  any  given  case  could  render  an  award  therein 
within  thirty  (30)  days  of  the  close  of  the  record  in  the  case. 


C.  Expedited  Arbitration  (1)  The  parties  agree  to  continue  the 
utilization  of  an  expedited  arbitration  system  for  disciplinary 
cases  of  14  days  suspension  or  less  which  do  not  involve 
interpretation  of  the  Agreement  and  for  such  other  cases  as  the 
parties  may  mutually  determine.  This  system  may  be  utilized  by 
agreement  of  the  Union  involved  through  its  President  or  designee 
and  the  Deputy  Installation  Commander,  or  designee.  In  any  such 
case,  the  FMCS  or  AAA  shall  immediately  notify  the  designated 
arbitrator.  The  designated  arbitrator  is  that  member  of  the 
Expedited  Panel  who,  pursuant  to  a  rotation  system,  is  scheduled 
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for  the  next  arbitration  hearing.  Inmediately  upon  such 
notification  the  designated  arbitrator  shall  arrange  a  place  and 
date  for  the  hearing  proiq>tly  but  within  a  period  of  not  more  than 
ten  (10)  working  days.  If  the  designated  arbitrator  is  not 

available  to  conduct  a  hearing  within  the  ten  (10)  working  days, 
the  next  panel  member  in  rotation  shall  be  notified  until  an 
available  arbitrator  is  obtained. 

(2)  If  either  party  concludes  that  the  issues  involved  2ure  of  such 
coB^lexity  or  significance  as  to  weurrant  reference  to  the  Regular 
Arbitration  Panel,  that  party  shall  notify  the  other  paurty  of  such 
reference  at  least  twenty-four  (24)  hours  prior  to  the  scheduled 
time  for  the  expedited  arbitration. 

( 3 )  The  hearing  shall  be  conducted  in  accordance  with  the 

following: 

(a)  the  hearing  shall  be  informal; 

(b)  no  briefs  shall  be  filed  or  transcripts  made; 

(c)  there  shall  be  no  formal  rule  of  evidence; 

(d)  the  hearing  shall  normally  be  completed  within  one  day; 

(e)  if  the  arbitrator  or  the  parties  mutually  conclude  at  the 
hearing  that  the  issues  involved  are  of  such  conplexity 
or  significance  as  to  warrant  reference  to  the  Regular 
Arbitration  Panel,  the  case  shall  be  referred  to  that 
panel ;  and 

(f )  the  arbitrator  may  issue  a  bench  decision  at  the  hearing 
but  in  any  event  shall  render  a  decision  within  forty- 
eight  (48)  hours  after  conclusion  of  the  hearing.  Such 
decision  shall  be  based  on  the  record  before  the 
arbitrator  and  may  include  a  brief  written  explanation 
of  the  basis  for  such  conclusion.  These  decisions  will 
not  be  cited  as  a  precedent.  The  arbitrator's  decision 
shall  be  final  and  binding.  An  arbitrator  who  issues  a 
bench  decision  shall  furnish  a  written  copy  of  the  award 
to  the  parties  within  forty-eight  (48)  hours  of  the  close 
of  the  hearing. 

(4)  No  decision  by  a  member  of  the  Expedited  Panel  in  such  a  case 
shall  be  regarded  as  a  precedent  or  be  cited  in  any  future 
proceeding,  but  otherwise  will  be  a  final  and  binding  decision. 

(5)  The  Expedited  Arbitration  Panel  shall  be  developed  by  the 
parties  with  the  aid  of  the  American  Arbitration  Association  and 
the  Federal  Mediation  and  Conciliation  Service. 


Section  5. 

The  provisions  of  this  Article  will  become  effective  February  1, 
1981.  Grievances  instituted  prior  to  February  1,  1981,  will  be 
processed,  including  arbitration,  under  the  Grievance-Arbitration 
Procedure  set  forth  under  Article  XV  of  the  1979  Agreement. 
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racTZoa  €.011  soofb  aid  covbraob 

This  Article  shall  constitute  the  sole  and  exclusive  procedure 
available  to  the  Bnployer,  the  Union,  and  the  employees  of  the 
bargaining  unit  for  the  resolution  of  grievances  subject  to  the 
control  of  the  Bnqployer  applicable  to  emy  matter  involving  the 
interpretation,  application,  or  violation  of  this  Agreement  or 
local  supplements  thereto,  any  matter  involving  working  conditions, 
or  any  matter  involving  the  interpretation  and  application  of 
policies,  regulations  and  practices  of  the  Air  Force,  AFLC,  and 
sxibordinate  AFLC  activities  not  specifically  covered  by  this 
Agreement. 

8ICTIOH  C.02t  BZCLU8X0K8 

The  sole  exclusions  to  this  grievance  procedure  are  as  follows: 

a.  Matters  subject  to  a  statutory  appeal  procedure,  except 
as  indicated  in  Article  5,  Discipline. 

b.  Nonselection  for  promotion  from  a  group  of  properly 
ranked  and  cexrtified  candidates. 

c.  Written  notices  of  proposed  disciplineury  actions  where 
such  actions  would  be  grievable  under  this  Procedure  when 
effectuated.  This  exclusion  does  not  infringe  upon  an  e]ig>loyee's 
right  to  obtain  representation  for  assistance  in  preparing  a 
response  to  such  notices. 

d.  Grievances  filed  by  employees  over  alleged  health  emd 
safety  violations,  where  issues  contained  therein  have  been 
previously  filed  by  those  enployees  and/or  adjudicated  under  the 
procedures  set  forth  in  29  C.F.R.  1960  and  appliced>le  implementing 
regulations . 

e.  Nonadoption  of  a  suggestion  or  disapproval  of  a  quality 
salary  increase  or  performance  award. 

f.  Separation  of  probationers,  trial  period  employees,  and 
tenporary  hires. 

g.  An  action  terminating  a  tenporary  promotion  within  a 
maximum  period  of  two  years  and  returning  the  enployee  to  the 
position  from  which  he  or  she  was  temporeurily  promoted  or  to  a 
position  of  like  grade. 


h.  Actions  or  decisions  taken  under  the  Personnel  Security 
Program. 

i.  16  Complaints  However,  such  complaints  may  serve  as  a 
substitute  for  the  informal  grievance,  subject  to  time  limits  set 
forth  herein.  If  the  con^laint  is  not  resolved  within  14  days  of 
its  submittal,  the  eo^loyee  may  pursue  the  unresolved  grievance  by 
submitting  said  grievance  at  Step  2  of  this  Procedure,  subject  to 
the  time  limits  set  forth  herein,  provided  that  the  employee 
withdraws  the  16  coii^>laint  by  written  notification  to  the  16 
terminating  the  16 's  involvement  in  the  grievance.  This  shall  not 
preclude  an  employee  from  pursuing  a  grievance  at  Step  2  of  this 
Procedure,  subject  to  the  time  limits  therein,  if  the  response  from 
the  16  is  not  satisfactory.  The  employee  may  be  accompanied  by  a 
designated  representative  when  using  the  16  complaint  system. 

SECTION  6.03:  GSIEVABILITT/ABBITBABILITy  DETEBMINATIONS 

The  Boqployer  agrees  to  furnish  the  Union  a  final  written  decision 
concerning  the  nongriev2d>ility  or  nonarbitred>ility  of  a  grievance, 
within  the  time  Ijjiiits  provided  for  the  written  decision  in  Step 
3  of  this  procedure.  If  the  grievance  is  alleged  to  be  subject  to 
statutory  appeal  procedures,  except  as  modified  by  Article  5, 
Discipline,  the  decision  shall  expressly  state  that  it  is  the 
activity's  final  decision  in  the  matter.  All  disputes  of 
grievability  or  arbitrability  shall  be  referred  to  an  arbitrator 
as  a  threshold  issue  of  the  grievance  in  accordance  with  Article 
7,  Arbitration.  If  the  arbitrator  determines  that  the  issue  is 
arbitrable,  the  arbitrator  will  hear  the  merits  of  the  grievance. 

SECTION  6.04:  EXTENSIONS  OP  TINE  LINITS 

Time  limits  in  this  Article  may  be  extended  by  mutual  agreement  of 
the  E]q>loyer  and  the  Union.  Mutual  agreement  must  be  in  writing 
euid  signed  by  the  activity  Local  Union  President,  or  a  designated 
representative,  and  the  activity  Led>or  Relations  Officer,  or  a 
designated  representative.  Failure  to  respond  or  meet  will  permit 
the  grievance  to  be  elevated  to  the  next  step. 

SECTION  6.05:  UNION  OBSERVER  AT  GRIEVANCES  WHERE  EMPLOYEES 
REPRESENT  THEMSELVES 

If  a  Unit  employee  presents  a  grievance  directly  to  Management, 
without  Union  representation,  for  adjustment  consistent  with  the 
terms  of  this  Agreement,  the  Local  shall  be  given  an  opportunity 
to  have  an  observer  present  at  any  discussions  of  the  grievance  on 
official  time  if  the  observer  would  otherwise  be  in  a  duty  status. 

SECTION  6.06:  PROTECTION  PROM  REPRISAL 

The  Employer  and  the  Union  agree  that  every  effort  will  be  made  by 
Management  and  the  aggrieved  to  settle  grievances  at  the  lowest 
possible  level.  Inasmuch  as  dissatisfaction  and  disagreements 
arise  occasionally  among  people  in  any  work  situation,  the  filing 
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of  a  grievance  shall  not  be  construed  as  reflecting  unfavorably  on 
an  es^loyee's  good  standing,  performance,  loyalty,  or  desirability 
to  the  organization. 

8BCTZ0M  6.07:  PB0CBDUBB8  TOR  DIVLOTBI  SBZEVA1ICB8 

The  following  procedure  shall  be  exclusively  used  for  the 
submission  of  employee  grievances  to  the  Employer  under  this 
Article . 

a.  Step  1.  Informal  Procedure.  An  eo^loyee  of  the 
bargaining  unit  desiring  to  file  a  grievemce  must  first  discuss  the 
matter  informally  with  his  first  level  supervisor  within  twenty- 
one  (21)  calendar  days  of  the  date  of  the  management  action  or 
occurrence  giving  rise  to  the  grievance  or  reasonable  awareness  of 
such  action  or  occurrence.  Such  informal  grievances  may  be 
presented  orally  or  in  writing.  If  the  grievance  is  present  in 
writing,  the  STANDARD  GRIEVANCE  FORM,  AFLC  Form  913  (Appendix  3), 
will  be  used. 

(1)  An  en^loyee  desiring  to  file  an  informal  grievance 
may  request  the  assistance  of  his  Shop  Steward  in  preparing  and 
presenting  the  informal  grievance.  A  grievemt  will  inform  his 
supervisor  of  the  nature  of  his  grievance  emd  request  the 
assistance  of  the  Area  Shop  Steward  so  that  eurreuigements  may  be 
made  to  informally  discuss  the  grievance. 

(2)  Subject  to  the  provisions  of  Article  4,  Official 
Time,  a  grievant  and  the  Shop  Steward  will  be  allowed  a  maximvun  of 
up  to  60  minutes  of  official  time,  if  otherwise  in  a  duty  status, 
in  reasonable  privacy  and  in  the  grievant 's  immediate  work  area, 
to  prepare  for  the  informal  discussion  of  the  grievance.  The 
grievance  shall  then  be  discussed  with  the  grievant,  the  Shop 
Steward,  the  first-level  supervisor,  and  any  other  person(s)  the 
supervisor  believes  necessary  for  resolution.  However,  if  upon 
being  informed  of  the  nature  of  the  grievance  pur8U2unt  to  paragraph 
(1)  above,  the  first-level  supervisor  determines  that  it  is  not 
within  his  authority  to  resolve  the  matter,  the  supexrvisor  shall 
make  arrangements  with  the  appropriate  management  official  with 
requisite  authority  to  informally  discuss  the  grievance  with  the 
eiiq>loyee  and  his  Shop  Stew2u:d. 

(3)  The  RECORD  OF  DISCUSSION  OF  INFORMAL  GRIEVANCE,  AFLC 
Form  912,  (Appendix  2)  furnished  by  the  Shop  Steward,  shall  be 
completed  and  signed  at  the  informal  discussion  meeting  with  a  copy 
to  the  supervisor. 

(4)  If  the  matter  is  not  satisfactorily  resolved  at  the 
informal  discussion  meeting,  a  final  informal  decision  will  be 
issued  to  the  grievant  by  the  first-level  supervisor  (or  other 
memagement  official  as  appropriate)  within  14  calendar  days  of  the 
informal  discussion.  If  the  informal  grievance  was  presented  in 
writing  on  the  Standard  Grievance  Form  provided  by  the  Employer, 
the  informal  decision  will  be  in  writing. 


b.  Step  2.  Formal: 


(1)  If  the  informal  discuesion  or  decision  at  Step  1 
fails  to  resolve  the  matter,  the  grievance  may  be  processed  by  the 
employee  or  a  representative  designated  by  the  Union,  with  the 
Directorate,  Staff  Office,  Tenant  Commander,  (or,  in  the  case  of 
grievance  filed  by  unit  eo^loyees  of  HQ  AFLC,  to  the  Deputy  Chief 
of  Staff)  or  equivalent  level  of  his/her  organization.  The 
grievance  must  be  received  by  the  Bnq>loyer  within  7  calendar  days 
of  the  Step  1  decision.  The  STANDARD  GRIEVANCE  FORM,  AFLC  Form 
913,  provided  by  the  Employer,  with  a  copy  of  the  RECORD  OF 
DISCUSSION  OF  INFORMAL  GRIEVANCE  and  a  copy  of  the  Step  1  decision, 
where  applicable  will  be  filed  with  the  appropriate  management 
official  at  this  Step.  Additional  issues,  as  distinct  from  related 
and  supporting  authority  for  such  issues,  may  not  be  raised  at  this 
Step  unless  first  considered  at  the  informal  Step. 

(2)  Within  7  calendar  days  of  receipt  of  the  grievance, 
the  parties  will  meet  to  discuss  the  matter. 

(3)  Within  10  calendar  days  of  the  date  of  that  meeting, 
the  designated  management  representative  shall  render  his  written 
decision  on  the  grievance. 

c.  Step  3.  Formal.  If  the  Employer  denies  the  grievance 
at  Step  2,  the  grievant  may  appeal  the  decision  to  the  Commander 
of  the  subordinate  AFLC  activity  (for  HQ  AFLC,  the  2750th  ABW 
Commander).  The  grievance  must  be  received  by  the  seirvicing 
activity's  Labor  and  EBq>loyee  Relations  Division  within  10  calendar 
days  of  receipt  of  the  Step  2  decision. 

(1)  The  appeal  must  contain  the  grievance  case  file, 
decisions  rendered  at  preceding  steps  of  the  grievance  procedure 
and  any  rebuttal  arguments.  New  issues  not  considered  at  preceding 
steps  shall  not  be  raised. 

(2)  The  Commander  or  his  designee  may  schedule  a  meeting 
with  the  grievant  and  the  designated  representative.  Within  10 
calendar  days  of  the  date  of  the  meeting,  or  within  21  calendar 
days  of  the  date  the  grievance  was  filed  at  Step  3,  whichever 
occurs  first,  the  Eiiq>loyer  shall  render  a  decision  in  writing  to 
the  grievant.  Such  decision  shall  constitute  the  Employer's  final 
decision  on  ths  grievance  for  the  purpose  of  invoking  arbitration. 

SECTION  6.08:  UNION  OB  EMBLOYEB  GRIEVANCES  AT  ACTIVITY  LEVEL 

For  grievances  between  the  Employer  and  the  Union  at  the  activity 
level  concerning  the  interpretation  and/or  application  of  this 
Agreement,  and  supplements  thereto,  the  following  procedures  apply. 

a.  If  the  Employer  is  aggrieved  at  the  subordinate  activity 
level,  its  representative  shall  file  a  written  grievance  with  the 
president  of  the  Union  local  representing  bargaining  unit  employees 
at  that  particular  activity  within  21  calendar  days  of  the  date  of 
the  act  or  awareness  of  the  act  causing  said  grievance. 


R«pr«««ntativtt«  of  the  parties  shall  neet  as  soon  as  possible  on 
a  autually  agreeable  date,  but  not  later  them  14  calendar  days  from 
the  date  of  subadssion  of  the  grievance,  at  the  subordinate  AFLC 
activity  to  discuss  the  matter.  Within  14  calendar  days  of  said 
meeting,  the  president  of  the  resident  AF(S  Local  shall  render  his 
decision,  in  writing,  in  the  matter  to  the  Ccomander  of  the 
subordinate  AFLC  activity.  If  such  decision  fails  to  resolve  the 
matter,  the  Bnqployer  may  invoke  the  procedures  for  activity  level 
arbitration  set  forth  in  Article  7. 

b.  If  the  Union  is  aggrieved,  the  president  of  the  resident 
activity  AFGS  Local  shall  submit  the  grievance  in  writing  to  the 
ConaBander  of  the  activity  within  21  calendar  days  of  the  act  or 
awareness  of  the  act  causing  the  grievemce.  The  Commander  or  his 
designee  may  schedule  a  meeting  with  the  local  Union  president. 

(1)  Within  10  calendar  days  of  the  date  of  the  meeting 
or  within  21  calendar  days  of  the  date  the  grievance  was  received 
by  the  Commander,  whichever  comes  first,  the  Commander  shall  render 
a  written  decision  to  the  local  Union. 

(2)  If  the  activity  Commander's  decision  fails  to 
resolve  a  grievance  over  the  interpretation  or  application  of  a 
local  supplement,  the  Union  may  submit  the  issue  to  2mbitration  in 
accordance  with  Article  7. 

(3)  If  the  activity  Commander's  decision  fails  to 
resolve  the  grievance  over  the  interpretation  or  application  of 
this  Agreement,  the  Union  may  appeal  the  decision  to  HQ  AFLC.  Such 
appeal,  including  any  ^npropriate  documentation  loust  be  forwarded 
to  the  Chief,  Labor  Employee  Relations  Division,  HQ  AFLC,  within 
7  calendar  days  of  receipt  of  the  activity  Commander's  decision. 
New  issues  shall  not  be  raised. 

(4)  HQ  AFLC  shall  review  the  grievance  and  render  a 
final  decision  within  14  calendar  days  of  receipt.  The  parties  may 
meet  to  discuss  the  grievance  upon  mutual  agreement.  Failure  of 
the  Employer  to  render  a  decision  within  the  above  time  limits 
shall  constitute  a  denial  of  the  grievance.  The  Employer's  final 
decision  shall  be  forwarded  to  the  local  Union  president,  with  a 
copy  to  the  Council  President.  The  local  Union  may  invoke  the 
procedures  for  arbitration  upon  receipt  of  the  Employer's  final 
decision  as  provided  in  Azrticle  7,  Arbitration. 

SECTION  6.09:  UNION  OR  EMPLOYER  GRIEVANCES  AT  COMMAND  LEVEL 

Grievances  between  the  Employer  and  the  Union  at  the  Command  level 
over  interpretation/appli'cation  of  this  Agreement  involving  actions 
or  decisions  of  the  Enployer's  headquarters  or  the  Union's 
Executive  Officers  shall  be  filed  directly  by  the  aggrieved  party 
as  follows: 

a.  Within  30  calendar  days  of  the  incident  or  knowledge  of 
the  incident,  the  aggrieved  party  must  file  a  written  grievance 
with  the  pairty  alleged  to  have  violated  this  Agreement  stating  the 
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basis  for  the  grievance  and  including  documentation,  information, 
and  correspondence « 

b.  The  parties,  at  either  the  conmeuid  or  the  activity  level, 
may  meet  informally  to  discuss  and  attempt  to  resolve  the  matter. 

c.  Within  30  calendar  days  of  the  date  of  the  initial 
grievance,  the  responding  party  shall  issue  the  final  decision  in 
the  matter.  If  the  matter  is  not  resolved  the  aggrieved  party  may 
invoke  arbitration.  Questions  of  grievability/arbitred>ility  must 
be  raised  at  this  point.  The  President,  AFLC  Council  of  AFGE 
Locals  or  his  designee,  and  the  Chief,  Labor /Employee  Relations 
Division,  HQ  AFLC,  are  authorized  to  file  «uid/or  respond  to 
grievances  at  the  Command  level  for  the  Union  and  the  Employer 
respectively . 

SECTIOH  6.10:  WITME8SE8 

Bn^loyees  shall  be  made  available  as  witnesses  at  any  step  and  will 
not  suffer  loss  of  pay  or  charge  to  leave  while  they  are  serving 
in  that  capacity  if  otheanirise  in  a  duty  status. 
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United  Steelworkers  v.  Bnerican  Manufacturings  Co.,  363  U.S. 
564  (1960). 

United  Steelworkers  v.  Warrior  fc  Gulf  Navigation  Co.,  363  U.S. 
574  (1960). 

United  Steelworkers  v.  Enterprise  Wheel  &  Car  Co.,  363  U.S. 
593  (1960). 

Sapr«Bg 

John  Wiley  &  Sons,  Inc.  v.  Livingston,  376  U.S.  543  (1964). 
Operating  Engineers,  Local  150  v.  Flair  Builders,  Inc.,  406 
U.S.  487  (1972). 

Nolde  Brothers,  Inc.  v.  Bakery  Workers,  Local  358,  430  U.S. 
243  (1977). 

Barrentine  v.  Arkansas-Best  Freight  System,  Inc.,  450  U.S.  728 
(1981). 

Private  Sector  Cases  That  Have  Been  Cited  Bv  FLEA  in  Reviewing 
Arbitration  Awards 

Arbitrator  Excess  of  Authority 

Local  791,  International  Union  of  Electrical,  Radio  and 
Machine  Workers,  AFL-CIO  v.  Magnavox,  286  F.2d  465  (6th 
Cir.  1961). 

Northwest  Airlines,  Inc.  v.  Air  Line  Pilots  Assoc.,  530  F.2d 
1080  (D.C.  Cir.  1976). 

Ludwig  Honold  Hfg.  Co.  v.  Fletcher,  405  F.2d  1123  (3d  Cir. 
1969). 

Truck  Drivers  &  Helpers  Union,  Local  784  v.  Ulry-Talbert  Co., 
330  F.2d  562  (8th  Cir.  1964). 

Failure  to  Conduct  a  Fair  Beeuring 

Harvey  Aluminum  v.  United  Steelworkers,  236  F.  Supp.  488  (C.D. 
Cal.  1967). 

Shopping  Cart,  Inc.  v.  Amalgamated  Food  Eo^loyees,  Local  196, 
350  F.  Supp.  1221  (E.D.  Pa.  1971). 

Holodnak  v.  Avco  Corp.,  381  F.  Supp.  191  (D.  Conn.  1974). 

Award  Incomplete,  Ambiguous  or  Contradictory 

Bell  Aeroscope  Co.,  Division  of  Textron,  Inc.  v.  Local  516, 
U.A.W.,  500  P.2d  921  (2d  Cir.  1974). 

United  Mine  Workers  of  America,  District  No.  2  v.  Barnes,  561 
F.2d  1093  (3d  Cir.  1977). 

Gross  Mistake  of  Fact  But  For  Which  a  Different  Result  Would  Be 
Reached  -  "Non-Fact" 

International  Brotherhood  of  Pulp,  Sulphite  and  Paper  Mill 
Workers,  Local  874  v.  St.  Regis  Paper,  362  F.2d  711  (5th 
Cir.  1966). 
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Storer  Broadcasting  Co.  v.  American  Federation  of  Television 
k  Radio  Artists,  Cleveland  Local,  600  F.2d  45  (6th  Cir. 
1979). 

Mere  Disagreement  With  Findings,  etc..  Hot  Sufficient  to  Overturn 
Holly  Sugar  Corp.  v.  Distillery,  Rectifying,  Wine  and  Allied 
Workers  International  Union,  412  F.2d  899  (9th  Cir. 
1969) . 

Electronics  Corp.  of  American  v.  International  Union  of 
Electrical,  Radio  and  Machine  Workers,  AFL-CIO,  492  F.2d 
1255  (1st  Cir.  1974). 

Brotherhood  of  Railroad  Trainmen  v.  Central  of  Georgia  Railway 
Co.,  415  F.2d  403  (5th  Cir.  1969). 

fSee  also  "Arbitrator  Excess  of  Authority"  cases  supra . ) 
Useful  Texts 

BLKOURI  &  ELKOURI,  HOW  ARBITRATION  WORKS,  4th  ed. ,  1985 
FAIRWEATHER,  PRACTICE  AHD  PROCEDURE  IN  LABOR  ARBITRATION,  2d 
ed.,  1983 

FLEMING,  THE  LABOR  ARBITRATION  PROCESS,  1965 
Helpful  Articles 

Cox,  Reflections  Upon  Labor  Arbitration.  72  Harv.  L.  Rev.  1482 
(1959) . 

Melzer,  i- i nns  About  Ideology.  Law  &  Labor  Arbitration, 

34  U.  Chi.  L.  Rev.  545  (1967). 

Dunau,  Three  Problems  in  Labor  Arbitration,  55  Va.  L.  Rev.  427 
(1969). 

Goetz,  Arbitration _ Ajtgj: _ Termination _ sf _ H _ Collective 

Bargaining  Agreement,  63  Va.  L.  Rev.  693  (1977). 

St.  Antoine,  Judicial  Review  of  Labor  Arbitration  Awards:  ^ 
Second  Look  at  Enterprise  Wheel  and  Its  Progeny.  75  Mich. 
L.  Rev.  1137  (1977). 

Kaden,  Judges  and  Arbitrators:  Observations  on  the  Scope  of 
Judicial  Review.  80  Col.  L.  Rev.  267  (1980). 

Markham,  Judicial  Review  of  an  Arbitrator's  Award  Under  S 
301(a\  of  LMRA.  39  Tenn.  L.  Rev.  613  (1972). 

Aaron,  Judicial  Intervention  in  Labor  Arbitration.  20  Stan. 
L.  Rev.  41  (1967). 

Jones,  Tha  Name  of  the  G«ii»  is  Decision:  Some  Reflections  on 
"Arbitrability"  and  "Authority"  in  Lad)or  Arbitration.  46 
Tex.  L.  Rev.  865  (1968). 

Mittenthal,  Past  Practice  and  the  Administration  of  Collective 
Bargaining  Agr«*«»ment--« -  53  Mich.  L.  Rev.  1017  (1961). 
Aaron,  Some  Procedural  Problems  in  Arbitration.  10  Vand.  L. 
Rev.  739  (1957). 

Frazier,  Labor  Arbitration  in  the  Federal  Sector.  45  Geo. 
Wash.  L.  Rev.  712  (1977). 

Frazier,  FLRA  Policy  and  Practice  on  Arbitration  Appeals; 
The  Role  of  Regulation.  81  F.L.R.R.  No.  9.  Highlights 
(June  1981). 
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JUDICIAL  BBUIBV 


7-1.  mtrodaetioa. 

Under  section  7123(a)  of  the  Statute,  any  person  aggrieved  by 
any  final  order  of  the  Federal  Labor  Relations  Authority,  with  two 
exceptions,  aay,  during  the  60-day  period  beginning  on  the  date  on 
which  the  order  was  issued.  Institute  an  action  for  judicial  review 
of  the  Authority's  order  In  the  U.S.  Court  of  Appeals  in  the 
circuit  In  which  the  person  resides  or  treuisacts  business,  or  In 
the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit.  Section  7123(a) 
excludes  from  judicial  review  orders  under  section  7112  of  the 
Statute,  which  Involve  an  appropriate  tmit  determination,  and 
orders  under  section  7122,  which  involve  decisions  resolving 
exceptions  to  arbitration  awards,  unless  the  order  of  the  Authority 
under  section  7122  Involves  an  unfair  l2d>or  practice. 
Consequently,  em  order  of  the  Authority  resolving  exceptions  to  an 
arbitration  award  would  be  subject  to  judicial  review  when  the 
Authority's  order  Involves  an  unfair  labor  practice. 

Concurrently,  under  section  7123 (b) ,  the  Authority  may 
petition  an  appropriate  U.S.  Court  of  Appeals  for  the  enforcement 
of  any  of  Its  orders,  for  appropriate  temporary  relief,  or  for  a 
restraining  order. 

Parties  nay  request  the  General  Counsel  of  the  Authority  to 
seek  appropriate  temporary  relief  (including  a  restraining  order) 
in  a  U.S.  district  court  under  section  7123(d).  The  General 
Counsel  will  initiate  amd  prosecute  injunction  proceedings  only  on 
the  approval  of  the  Authority.  A  determination  by  the  General 
Counsel  not  to  seek  approval  of  the  Authority  for  temporary  relief 
is  final  and  aay  not  be  appealed  to  the  Authority. 

Upon  the  issuance  of  a  coa^laint  aixi  when  seeking  such  relief 
is  approved  by  the  Authority,  a  regional  attorney  of  the  Authority 
or  other  designated  agent  aay  petition  any  U.S.  district  court, 
within  any  district  in  which  the  unfair  labor  practice  is  alleged 
to  have  occurred  or  the  respondent  resides  or  transacts  business, 
for  appropriate  temporary  relief.  Section  7123(d)  directs  that 
the  district  court  shall  not  grant  any  temporary  relief  when  it 
would  interfere  with  the  ability  of  the  agency  to  carry  out  its 
essential  functions,  or  when  tiie  Authority  fails  to  establish 
probable  cause  that  an  unfair  labor  practice  was  committed. 

7-2.  Standard  of  Review. 

The  standard  of  review  of  the  decisions  of  the  Authority  is 
nazrrow.  B.a. .  U.S.  Naval  Ordnance  Station  v.  FLRA.  818  F.2d  545, 
547  (6th  Cir.  1987).  Section  7123(c)  of  the  Statute  provides  that 
review  of  an  order  of  the  Authority  shall  be  conducted  on  the 
record  in  accordamce  with  the  Administrative  Procedures  Act,  5 
U.S.C.  §  706.  Section  706(2) (A)  of  the  Act  requires  the  reviewing 
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court  to  set  aside  agency  action  found  to  be  "arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  accordance 
with  law." 

The  reviewing  covirts  aust,  however,  give  deference  to  the 
decisions  of  the  Authority.  In  Bureau  of  Alcohol .  Tobacco  and 
Firearas  v.  FLRA.  464  U.S.  89,  97  (1983),  the  U.S.  Supreae  Coxirt 
noted  that  the  Statute  Intends  the  Authority  to  develop  specialized 
expertise  in  the  field  of  l2UE)or  relations  and  to  use  that  expertise 
to  give  content  to  the  principles  and  goals  set  forth  in  the 
Statute.  Consequently,  the  Court  ruled  that  the  Authority  is 
entitled  to  "consideretble  deference  when  it  exercises  its  'special 
function  of  applying  the  general  provisions  of  the  Statute  to  the 
coaplexlties '  uf  federal  labor  relations."  (citations 
oaitted) .  Accordingly,  reviewing  courts  recognize  that  in  order 
to  sustain  the  Authority's  application  of  the  Statute,  the  court 
does  not  need  to  find  that  the  Authority's  construction  is  the  only 
rea8on2d>le  one  or  that  the  Authority's  result  is  the  result  that 
the  covirt,  itself,  would  have  reached.  Instead,  the  courts  adopt 
the  Authority's  construction  when  ic  is  reasonedbly  defensible  and 
there  is  no  coapelllng  indication  of  error.  E.a. .  AFGE  Local  3748 
V.  FLRA.  797  F.2d  612,  615  (8th  Cir.  1986).  The  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  specifically  explained  the  constraints 
of  judicial  review  as  follows: 

We  are  not  meabers  of  Congress,  with  the  power  to  rewrite 
the  terms  of  a  law  which  may  have  revealed  infirmities 
in  its  implementation.  Nor  are  we  members  of  the  FLRA, 
to  whom  Congress  delegated  the  primary  authority  to  fill 
in  Interpretative  voids  in  the  [Statute].  .  .  .  [T]he 
dissent's  main  theme  is  that  the  Authority's 
interpretation  should  be  reversed  because  it  is  not  the 
best,  or  the  most  reason2U3le  one.  We  view  our  task,  in 
contrast,  as  simply  deciding,  whether,  given  the 
existence  of  competing  considerations  that  might  justify 
either  interpretation,  the  Authority's  interpretation  is 
clearly  contrary  to  statute  or  is  an  unreasonable  one. 

AFGE  V.  FLRA.  778  F.2d  850,  861  (D.C.  Cir.  1985).  Thus,  an 
inteirpretatlon  of  the  Statute  by  the  Authority,  when  reasoned)le 
emd  coherent,  comands  respect.  The  courts  are  not  positioned  to 
choose  from  plausible  readings  the  interpretation  the  courts  think 
best.  Their  task,  instead,  is  to  inquire  whether  the  Authority's 
reading  of  the  Statute  is  sufficiently  plausible  amd  reasonedsle  to 
stand  as  governing  law.  E.a. .  AFGE  Local  225  v.  FLRA.  712  F.2d 
640,  643-44  (D.C.  Cir.  1983).  A  court  is  not  to  disturb  the 
Authority's  reasoned)le  accommodation  of  conflicting  policies  that 
were  committed  to  the  Authority  by  the  statute.  AFGE  v .  FLRA . 
778  F.2d  at  856. 

At  the  seune  time,  the  Supreme  Court  in  Bureau  of  Alcohol . 
Tobacco,  and  Firearms.  464  U.S.  at  97,  cautioned  that  deference 
due  em  expert  tribunal  "cannot  be  allowed  to  slip  into  a  judicial 
Inertia."  Accordingly,  the  Court  stated  that  while  courts  should 
uphold  reasonable  and  defensible  interpretations  of  an  agency's 
en2Ut}ling  act,  they  must  not  "rubber-steunp  .  .  .  administrative 
decisions  that  they  deem  inconsistent  with  a  statutory  mandate  or 
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that  frustrate  the  congressional  policy  underlying  a  statute." 
Id.  (citations  onitted) .  The  Court  also  advised  that  when  an 
agency's  decision  is  premised  on  an  understanding  of  a  specific 
congressional  Intent,  the  agency  is  engaging  in  the  "quintessential 
judicial  function  of  deciding  what  a  statute  means."  at  98 
n.8.  In  such  a  case,  the  agency's  interpretation  may  be 
Influential,  but  it  cannot  bind  a  court.  Id. 

The  standard  of  review  accorded  Authority  decisions  that 
involve  an  exauaination  of  law  other  than  the  statute  or  regulations 
other  tham  its  own  is  generally  broader  than  the  standard  of  review 
accorded  their  decisions  interpreting  and  applying  the  Statute. 

California  National  Guard  v.  FLRA.  697  F.2d  874,  879  (9th 
Clr.  1983).  For  example,  one  court  has  stated  that  the  Authority 
is  due  "respect,"  but  not  "deference,"  when  interpreting  or 
applying  statutes  and  regulations  other  than  its  own.  Professional 
Airways  System  Specialists  v.  FLRA.  809  F.2d  855,  857  n.6  (D.C. 
Cir.  1987).  However,  deference  has  been  granted  the  Authority's 
rulings  involving  the  interpretation  of  law  other  than  the  Statute 
when  the  court  perceived  that  the  interpretation  "bears  directly 
on  the  'complexities'  of  federal  l2d3or  relations."  Health  and 
Human  Services  v.  FLRA.  833  F.2d  1129,  1135  (4th  cir.  1987) 
(quoting  Bureau  of  Alcohol.  Tobacco,  and  Firearms.  464  U.S.  at  97) . 

In  sum,  these  pronouncements  reaffirm  the  general  principle 
that  courts  will  give  great  weight  to  an  interpretation  of  a 
statute  by  the  agency  entrusted  with  its  administration.  In  other 
words,  the  courts  will  follow  the  construction  of  the  statute  by 
the  Authority  unless  there  are  compelling  indications  that  it  is 
wrong.  E.a. .  MFFE  Local  1745  v.  FLRA.  828  F.2d  834,  838  (D.C.  Cir. 
1987) . 

7-3.  Court  seviev  of  Issues  Mot  Seised  Before  the  Authority. 

Section  7121(c)  of  the  Statute  provides  that  absent 
extraordinary  circumstances,  no  objection  which  has  not  been  urged 
before  the  Authority  shall  be  considered  by  a  reviewing  court. 
The  meeming  of  this  provision  has  been  explained  as  effectively 
designating  the  Authority  as  the  sole  factfinder  and  as  the  first- 
line  decisionmaker,  and  designating  the  courts  as  reviewers. 
Treasury  v.  FLRA.  707  F.2d  574,  579-80  (D.C.  Cir.  1983).  Thus,  in 
Treasury  v.  FLRA.  the  court  ruled  that  it  could  not  review  issues 
that  an  agency  never  placed  before  the  Authority.  In  the  view  of 
the  court,  such  action  would  in  large  measure  transfer  the  initial 
adjudicatory  role  Congress  gave  the  Authority  to  the  courts  in 
clear  departure  from  the  statutory  plan.  Id. 

The  U.S.  Supreme  Court  has  explained  that  the  plain  language 
of  section  7123(c)  evidences  an  intent  that  the  Authority  shall 
pass  on  issues  arising  xmder  the  Statute  and  shall  bring  its 
expertise  to  bear  on  the  resolution  of  those  issues.  Consequently, 
in  EEOC  V.  FLRA.  476  U.S.  19  (1986),  the  Court  dismissed  a  writ  of 
certiorari  as  having  been  improvidently  granted  when  the  agency 
failed  to  excuse  its  failure  to  raise  before  the  Authority  the  same 
principal  objections  it  raised  in  its  petition  for  certiorari. 
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A*  Docialona  of  the  Authority  Resolving  Exceptions  to 

Section  7123(a)  excludes  froB  judicial  review  orders  under 
section  7122  of  the  Statute,  which  pertain  to  decisions  resolving 
exceptions  to  arbitration  awards,  unless  the  order  of  the  Authority 
under  section  7122  involves  etn  unfair  labor  practice.  In  other 
words,  decisions  of  the  Authority  resolving  exceptions  to 
arbitration  awards  are  only  judicially  revlewed>le  when  the  decision 
Involves  an  unfair  labor  practice.  Consistent  with  the  legislative 
history  to  the  Statute,  the  courts  have  narrowly  construed  the 
provision  for  judicial  review  of  Authority  decisions  in  this  area. 

The  Conference  Report  which  accompanied  the  bill  that  was 
enacted  and  signed  into  law  stated:  "The  conferees,  in  light  of 
the  limited  nature  of  the  Authority's  review,  determined  that  it 
would  be  inappropriate  for  there  to  be  subsequent  review  by  the 
court  of  appeals  in  such  natters."  Consistent  with  this 
congressional  Intent,  the  U.S.  Courts  of  Appeals  for  the  4th,  9th, 
emd  11th  Circuits  have  all  concluded  that  l^ere  was  no  jtirisdiction 
to  consider  a  petition  for  review  of  such  Authority  decisions. 
Tonetti  v.  FLRA.  776  F.2d  929  (11th  Cir.  1985);  U.S.  Marshals 
Service  v.  FLRA.  708  F.2d  1417  (9th  Cir.  1983);  AFGE  Local  1923  v. 
FLRA.  675  F.2d  612  (4th  Cir.  1982).  For  instance,  in  U.S.  Marshals 
Service .  the  9th  Circuit  believed  that  there  is  no  jurisdiction 
unless  an  unfair  labor  practice  is  either  an  explicit  or  a 
necessary  ground  for  the  final  order  issued  by  the  Authority.  In 
pairtlcular,  the  court  stated  that  there  would  be  no  jurisdiction 
in  the  common  case  where  the  collective  bargaining  agreement  is  the 
basis  for  the  arbitration  award  and  the  Authority's  review.  The 
court  explained  that  to  greunt  judicial  review  whenever  a  collective 
bargaining  dispute  cem  also  be  viewed  as  eui  unfair  led>or  practice 
would  give  too  little  scope  €uid  effect  to  the  arbitration  process 
emd  to  the  final  review  function  of  the  Authority,  both  of  which 
Congress  made  a  central  part  of  the  Statute.  The  D.C.  Circuit,  in 
consolidated  cases,  foxmd  that  it  lacked  jurisdiction  in  one  case, 
but  reviewed  and  remanded  the  other  case.  Overseas  Education 
Association  v.  FLRA.  824  F.2d  61  (D.C.  Cir.  1987).  In  both  cases, 
the  court  followed  the  narrow  construction  of  section  7123  by  the 
9th  Circuit  in  U.S.  Marshals  Service,  but  determined  in  the  one 
case  that  it  had  jurisdiction  to  review  the  decision  of  the 
Authority  because  an  unfair  labor  practice  was  involved  or 
necessarily  implicated. 

The  effect  of  this  provision  of  section  7123  generally 
precluding  judicial  review  has  also  been  addressed  in  the  context 
of  judicial  review  of  an  Authority  decision  finding  an  unfair  labor 
practice  for  refusing  to  comply  with  an  arbitration  award  as  to 
which  exceptions  to  the  award  were  denied  by  the  Authority.  In 
the  unfair  ladsor  practice  cases  before  the  Authority,  the  Authority 
has  held  that  the  arbitration  award  beceune  final  and  compliance  was 
required  when  the  exceptions  to  the  arbitration  award  were  denied; 


and  that  the  Authority  would  not  relitigate  the  denial  in  the 
unfair  labor  practice  proceeding. 

In  such  cases,  the  courts  have  likewise  declined  review  of 
the  underlying  Authority  decision  denying  exceptions.  The  courts 
have  refused  to  attribute  to  Congress  the  intent  of  allowing  the 
courts  to  do  indirectly  what  Congress  specifically  prevented  courts 
from  doing  directly  under  section  7123(a).  Department  of  Justice 
V.  FLRA.  792  F.2d  25  (2d  Cir.  1986).  In  DOJ  v.  FIJtA.  the  court 
concluded  that  in  order  for  judicial  review  to  be  availadsle,  the 
unfair  labor  practice  must  be  pairt  of  the  underlying  controversy 
that  was  sxibject  to  arbitration  emd  not  some  "after  the  fact" 
outgrowth  of  the  refusal  to  zdalde  by  the  arbitrator's  award.  792 
F.2d  at  28.  To  the  U.S.  Court  of  Appeals  for  the  9th  Circuit,  this 
"roundeddout  way  of  obtaining  appellate  review  of  a  nonreviewable 
arbitration  award  has  little  to  coanaend  it  in  terms  of  judicial 
economy"  and  "flies  in  the  face  of  legislative  intent."  U.S. 
Marshals  Service  v.  FLRA.  778  F.2d  1432,  1436  (9th  cir.  1985).  In 
agreeing  with  the  Authority's  method  of  disposing  of  these  cases, 
the  court  stated  that  it  would  review  the  award  only  to  determine 
whether  em  unfair  ledsor  practice  was  committed  by  refusing  to 
comply.  14*  at  1437.  A  U.S.  district  court  has  reviewed  an 
Authority  decision  resolving  exceptions  to  an  arbitration  award  on 
the  ground  that  the  Authority's  decision  deprived  an  employee  of 
a  property  interest  in  violation  of  the  Fifth  Amendment  due  process 
clause.  The  U.S.  Court  of  Appeals  for  the  D.C.  Circuit  ruled  that 
neither  the  Statute  nor  the  legislative  history  to  the  Statute  was 
sufficient  to  preclude  judicial  review  of  a  constitutional  claim 
in  U.S.  district  court.  Griffith  v.  FLRA.  842  F.2d  487  (D.C.  Cir. 
1988).  Citing  the  case  of  Leedom  v.  Kvne.  358  U.S.  154  (1958),  the 
court  also  Indicated  that  judicial  review  would  be  avail2U3le  in 
U.S.  district  court  where  the  Authority  had  acted  in  excess  of  its 
delegated  powers  emd  contrary  to  a  specific  provision  of  the 
Statute.  The  court  explained,  however,  that  the  Leedom  v .  Kvne 
exception  is  intended  to  be  of  extremely  limited  scope  and  that  the 
action  is  not  one  to  review  a  decision  of  the  Authority  made  within 
its  jurisdiction.  Rather,  the  action  is  one  to  strike  down  a 
decision  of  the  Authority  made  in  excess  of  its  delegated  powers. 

b.  Authority  Decisions  in  Representation  Proceedinas. 


In  addition  to  the  specific  provision  of  section  7123(a) 
precluding  judicial  review  of  Authority  determinations  of 
appropriate  units  under  section  7112  of  the  Statute,  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit  has  held  that  Congress  intended 
that  Authority  decisions  in  representation  cases  would  not  be 
reviewable  because  they  were  not  final  orders.  Department  of 
Justi^'e  V.  FLRA.  727  F.2d  481  (D.C.  Cir.  1984).  Specifically,  the 
court  held  that  an  Authority  decision  under  section  7111  setting 
aside  an  election  and  directing  another  election  was  not  final  and 
consequently  was  not  reviewed)le.  The  court  concluded  that  Congress 
made  it  clear  that  the  provisions  of  the  Statute  concerning  court 
review  of  representation  proceedings  were  based  on  established 
practices  of  the  National  Labor  Relations  Board.  727  F.2d  at  492. 
In  this  respect,  the  court  noted  that  NLRB  orders  directing 
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•lections  have  consistently  been  found  not  to  be  final .  In 
addition,  the  court  noted  siallar  treatment  by  the  courts  of  "any 
type  of  order  by  the  Board  during  representation  proceedings,  which 
include  the  determination  of  an  appropriate  bargaining  unit,  the 
direction  of  an  election,  ruling  on  possible  election  objections, 
and  the  certification  of  a  torgaining  representative.”  id. 
(citations  omitted) . 

£.  Decisions  of  the  Federal  Service  Impasses  Panel. 

In  Council  of  Prison  Locals  v.  Brewer.  735  F.2d  1497  (D.c. 
Clr.  1984),  the  court  affirmed  the  dismissal  by  the  U.S.  district 
court  for  lack  of  jurisdiction  of  an  appeal  from  a  decision  of  the 
Federal  Services  Impasses  Panel.  The  court  held  that  Congress 
clearly  precluded  direct  judicial  review  of  decisions  and  order  of 
the  Panel.  The  court  explained  that  Instead,  Panel  decisions  and 
orders  are  revlewable  through  unfair  leUx>r  practice  proceedings 
for  refusing  to  comply,  first  by  the  Authority  and  then  by  the 
courts  in  an  appeal  from  the  Authority's  decision  and  order  in  an 
unfair  labor  practice  case  under  section  7123  of  the  Statute.  The 
court  osphasized  that  in  such  an  appeal,  it  may  review  the  validity 
of  the  Panel  decision  and  order  as  to  which  complizmce  was  refused. 
735  F.2d  at  1500.  The  court  indicated,  however,  that  a  U.S. 
district  court  may  exercise  Leedom  v.  Kvne  jurisdiction  to 
Invalidate  a  Panel  decision  euid  order  when  the  extraordinary 
circumstemces  required  under  Leedom  are  presented. 

<i.  Authority  Statements  of  Policy  or  Guidance. 

In  AFGE  V.  FLRA.  750  F.2d  143  (D.C.  Cir.  1984),  the  court  held 
that  Authority  issuemces  on  general  statements  of  policy  or 
guidemce  were  judicially  reviewedjle  under  section  7123(a).  The 
court  determine  that  Authority's  statement  on  policy  or  guidance 
was  final  and  was  encompassed  by  the  term  "order”  as  used  in 
section  7123(a).  The  court  also  determined  that  the  Authority's 
statement  was  ripe  for  review.  The  couirt  concluded  that  the  issue 
was  solely  one  of  law,  and  the  Impact  of  the  Authority's  statement 
on  the  union  was  definite  and  concrete. 

e.  Refusals  bv  the  General  Counsel  to  Issue  a  Complaint. 

In  Turqeon  v.  FLRA.  677  F.2d  937  (D.C.  Cir.  1982),  the  court 
held  that  Congress  clearly  Intended  the  General  Counsel  of  the 
Authority  to  have  \uireviewed3le  discretion  to  decline  to  issue 
unfair  ledsor  practice  complaints.  The  court  noted  that  the 
legislative  history  to  the  Statute  makes  clear  that  the  role  and 
functions  of  the  General  Counsel  were  closely  patterned  after  the 
General  Counsel  of  the  NLRB.  In  this  respect,  the  court  emphasized 
that  it  is  clear  under  the  National  Labor  Relations  Act  that  a 
decision  of  the  NLRB  General  Counsel  declining  to  issue  an  unfair 
labor  practice  complaint  is  not  a  final  order  of  the  NLRB  and 
consequently  is  not  judicially  reviewedsle.  Thus,  the  court  ruled 
that  the  General  Counsel  of  the  Authority  must  be  accorded  the  seune 
discretion  with  respect  to  the  issuance  of  complaints  as  the  NLRB 
General  Counsel. 
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7-5.  Taaporaxy  S«ll«f  in  u.8.  District  Court. 

As  noted,  section  7123(d)  of  the  Statute  authorizes  the 
Authority  to  seek  appropriate  tenporary  relief  (including  a 
restraining  order)  in  U.S.  district  court.  The  injunctive 
proceedings  are  initiated  and  prosecuted  by  the  General  Counsel 
only  on  the  approval  of  the  Authority.  As  noted  by  the  court  in 
U.S.  V.  PATCO.  653  F.2d  1134  (7th  Cir.  1981),  before  relief  can  be 
sought,  there  must  be  an  unfair  labor  practice  charge  filed  and 
there  aust  be  a  detezaination  to  issue  a  cosplaint.  Section 
7123 (d)  directs  that  a  court  shall  not  grant  any  temporary  relief 
if  the  Authority  falls  to  estedslish  probable  cause  to  believe  that 
an  unfair  led>or  practice  is  being  coamitted.  Section  7123(d)  also 
directs  that  a  court  shall  not  grant  emy  tesporary  relief  if  such 
relief  will  interfere  with  an  agency's  zUdility  to  carry  out  its 
essential  functions. 


7-7 


7-8 


wm 


APPSMOU  4 

DEPARTMENT  OF  THE  ARMY 

Txe  JUOC«  AOVOCATK  OCNCNM. 

waaminotom.  a&  saai« 


OAJA-Cf  l974/t342 


JUl  074 


SmJfCX:  th«  Arcqr  Li«y«r  m  Coitntalor  eo  eht  Civilian  f«r«oim«l 
OCflesr 


sa  oxsnzBurzos 


!•  Za  r«e«ae  yMta,  Any  Itvjrarf  ban  coaelatMd  eo  anoM  graatar 
napoaalbiliey  for  grovldliig  tagal  aarvieaa  co  eha  Civil laa  Parsonnal 
Off tear  aod  hla  parsoaaal  oaaagaaaae  tpaeiallaea.  Tha  labor  lav  eur- 
ricttlua  ae  Tha  Jodga  Advocaca  Gaoaral'a  Sebeel  asd  eaxtual  aatarlal 
aada  availabla  eo  eba  flald  raflaec  aeloiovladgnne  of  ehla  raaponal- 
biliey.  Hovavar,  eha  growlag  sophiae lea cion  of  eha  elvillaa  parsocr^l 
ayasaa.  eba  ra^uiraoaae  for  rapraaaoeaeloa  of  aaagasaae  ia  adversary 
proeaadiaga,  aod  eha  eerraae  aapbaaia  oa  eba  rlghea  and  baaaflea  of 
aaiployaaa  a^  aaaagantie  requira  raaawad  aaphaala  oa  eba  aaad  for 
aoapaeaae  lagal  auppore.  Tte  aaaadaanea  eo  Baaeueiva  Order  11491, 
taber-ttiaafasaae  Ralaelooa  la  eba  fadaral  Sarvlea,  laeroduead  eha 
Oapareaaae  of  Labor  aa  a  third  party  la  aaaagaaaae-aaployaa  ralaeleaa 
aad  prevldad  for  hearlaga  bafora  Adalnlteraelva  Lav  JudgM.  Ihaaa 
adalalaeraelva  erlbeaala  raqulra  eba  iacrodueeioa  of  avidanaa,  ere.is- 
aaaalnaetoe  aad  eha  praparacioa  of  brlafa  oa  appeal,  Aa  la  all  fotsal 
adjadieaelva  proeaduraa,  eba  praliailaary  or  lafonal  proeaaaaa,  vhleh 
are  critical  eo  flxal  rcaolutloa,  caa.ba  tuecaaaful  only  vhaa  a  eloaa 
vorklat  ralaeloaahip  baa  baaa  aaeabllabad.  baevaaa  eba  aeeoreay  aad 
tba  parsoaaal  aaaagaaaat  apaclaliat, 

2.  Tba  aaad  for  aa  affcctlva  labor  cowaalor  at  avary  laaeallaeloa  is 
also  aade  apparaes  ty  the  praacae  erand  towards  axpaadisg  cha  scope  cf 
bargalalag  aad  by  placleg  graaear  aueborley  for  eha  labor  ralaeloes 
progras  ae  eha  local  laval.  la  February  1974,  The  Dlraeeor  of  Clviliar4 
Faraoonol,  Q5CSFS2,  ae  eha  werldvida  Civlliaa  Parsonaal  Officer  Coai^r- 
anea,  scrassad  eh^  laporcaaea  of  utilizing  chc  iarvlcas  provided  by 
Judge  advocaea  offices.  Ibis  was  followed  by  a  labor  Ralaeions  Zai- 
laeia  #S0  ia  July  1974  which  ouelinad  legal  sesvicaa  availabla  co  eha 
elvUiaa  porsonnal  officer  aad  bis  seaff  Clacl  eo  Appaadix) . 


OAJA-CP  1974/S:42 

SVBJIC?:  TIm  Aragr  Uvyvr  «s  Caunsolor  Co  eh*  ClvilUa  hirsooecl 
Offietr 

3*  Za  vi«w  oC  c!m5«  devalopcMRCS  and  Is  order  to  bo  fully  rorpeasivc 
to  the  Mode  of  tbo  ailitor:/  eonandcr  aod  hie  staff ,  an  Amy  laviv«- 
wlll  bo  doeissntad  at  each  ioeeallatlea  to  provide  eoaprohenslvo  lesal 
aocvieoa  to  tbo  civilian  poreonnal  offleor  and  his  porsooaal  aaaa^oaone 
•pcoialisca.  Iho  roquiroflonee  for  this  labor  eeunaolor  profraa  arc  see 
forth  in  the  appandiac  to  this  lector.  Hhilo  this  will  bo  an  additional 
duty  at  ooec  lascallatione,  it  is  ospoecad  tlMt  the  Asagr  lauyor  saloeeod 
for  this  spoeialisation  will  have  the  Mcossary  cIm  to  pursuo  profas- 
sieaal  traininp  and  to  aequiso  the  practical  osporionea  oasoatlal  to 
providing  coopotoae  logal  corvieos.  Sach  staff  judgo  advocate  will  give 
his  support  to  this  prograa  by  takiag  a  possonal  iatarose  in  dovoloplag 
tho  profassienel  qualifications  of  his  labor  counselor,  by  foseoring  a 
sound  vorkisqs  solatiaaship  with  the  civilian  porsoseal  offiesr  ar^  hie 
staff,  and  by  working  touards  the  oscaoliehocnt  of  an  offaeeivu  labor 
colaeieos  toon  at  his  lascallaciea. 
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!•  UtaifsAtion  oC  labor  Couatolor.  Oositaaeo  oao  Atay  Uvyor  by  Itsesr 
oc4or  «t  oaeh  laaeallaeioa  m  pclaelpol  eouaoolor  to  eho  Clviliatt  ftrsoo- 
m1  Offieor  oad  hla  ataff •  A  aoeoad  oetomay  will  bo  doalgoocod  «s  hla 
olcoroaeo  co  iaouro  eoaelauier  of  toroleoo  uyoa  enaofor  of  tho  principal 
couatolor. 

a.  The  accomoT  ante  have  ae  laatc  oat  fcar  of  tacpcrlaaea  at  an  Arsqr 
latiyor  and  ha  oUl  ba  taipaecad  eo  tpaolallxa  la  thit  area  of  lav  for 
pcaaciea  la  fucura  attltaeaaet  la  eha  Corpt. 

b.  Aa  aeeorrtj  wieh  eha  quaXlfieaeloat  litead  balov  thculd  ba 
tolacead.  if  tueh  aa  aeeoraay  It  ate  available »  eha  datlteaetd  aeeorsey 
thoald  purtua  thata  ^ualifleaeioot  upoa  talaaelea  aa  labor  eeuataler: 

(1)  Aeeaadanea  ae  ooa  lav  tabool  eourta  la  labor  lav. 

(2)  Aeeandanca  ae  The  Judsa  Adveeaea.GaQasaI’a  School  Lav  of  Fadaral 
Baplopoaae  Courta. 

<3)  Aeeaadanea  ae  one  labor  ralaeiont  eourto  prataaetd  by  Office  ei 
eha  Oapuey  Chief  of  Staff  for  farsoannl  CXCSt.iJl)»  Oapareaaae  of  ehc  Ar=r/ 
or  eha  Uaiud  Seaeat  Civil  Sarvlea  Coanlttlon  G8CSC) . 

(4)  Praeeieal  axparlenea  raprcsanelng  ebo  eooBaad  ae  hearisss  con- 
ducted  by  eha  Bnieod  Seaeat  Civilian  Appallaca  Eavlav  Apency,  the  Uaicad 
Seaeat  Civil  Service  CocBitsion.  or  eha  Oapaecnane  of  Labor. 
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e«  The  aaac,  qua L if Ica cions ,  and  ordocs  oppoineiaf  tha  doslsnaecd 
labor  eoimselors  will  bo  furnished  chis  headquareors :  ATISf:  OAJA-CF  by 
23  Aus^sC  197A.  A  copy  of  eho  ordors  vill  bo  filed  vleh  Che  individual's 
personnel  records  la  Porsonaol,  Plans  and  Traiaiag  Office,  OZJAC. 

2«  ResnonstMl  ttlos.  The  JAS  labor  couasoloe  vill  bo  oxpoceod  eo  de- 
oolop  offoceivo  rolaeloas  with  the  civilian  porboaaol  officer  and  his 
porsoaael  ssineteawnc  specialises  ia  order  co  uadercako  ebe  follovlns 
roepoabibilities : 

e«  Pareicipeco  ia  ebe  devolopaeac  and/or  review  of  local  policies 
and  ^oceduros  for  adaiaiseraeion  of  ehe  labcr*aanageaene  relaelcns  pce^rsn. 

b«  Pareicipeee  la  ceaeaees  with  labor  orfaaisaeions ,  pareieularly  when 
union  aecomays  aro  lavelved. 

«•  lopteseae  eho  aceiviey  ia  third*  psvep  proceediats,  iacluding 
barsaiaiac  unit  deeensiaaeioas  and  uafair  labor  pcaceice  eooplaiaes; 
prepare  briefs  ia  ehird  party  proceediass  for  subsdLssioa  to  che  Federal 
labor  Kolaeions  Couaeil. 

d«  Assise  ia  resolucioa  of  ttievsaces  erlsias  free  ehe  edeinis  era  cion 
of  labor  asroosancs;  represone  ehe  activiejr  ia  grieveace  erbicrecion,  in- 
eiudias  preparccion  of  pose-hearing  briefs. 

o.  Provide  legal  advice  eo  ehe  isssallaei^a  labor  aegeelacioa 
eossaieeee. 

f.  Provide  l4:;al  advice  on  ehe.  inecrprecaeioa  and  applicacion  of 
eegocLiCcd  labor  agreenenes, 

g.  Rcprccenc  ehe  conuand  in  hearings  before  QSCSC. 
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h«  Am  1st  is  conducting  vorkshops  sod  scsiears  designed  to  cercy 
OMg  tlkS  ■snagtacnc  training  requlcaseses  outlined  is  CF&  200,  Chaptet 
2S0.1. 

3,  Trslniiw  sad  gdocatlon.  In  order  to  devolep  an  affoetivo  labor  re» 
latloos  tsaa  and  to  insura  sound  lagal  support,  profasslonal  eraix^sg 
■ttst  ba  a  continuing  eons idarat ion, 

n«  Attandanea  bj  Arwj  lavyars  at  eoursas  prasaatad  by  OOCSPER,  15CSC, 
and  X3A6  School  should  ba  schadulad.  Siailarly,  arranganants  any  ba  mda 
dor  attandanea  at  X3A6  School  eoursus  by  parsoonal  aanagaMne  spaeiallscs 
by  coordinatifig  vteh  DAJA-C3*  Araqr  lavyars  any  srratigo  to  attsnd  ODCSPE?. 
and  1BCSC  eoursas  by  coordinating  with  the  loesl  civilian  parsonnol  of* 
fleer* 

b«  Vorkahops  and  sasdnars  with  parsoonal  Bsaaganass  spaeiallscs 
sbeuld  ba  schadulad  on  a  regular  basis  to  seu^  eurront  inssallatloa  labor 
talations  pvoblaos  sad  to  ravisv  significant  rulings  and  daeisions  of  the 
Daparenaat  of  Labor.  Hsabars  of  the  OSJAO  staff  will  ba  avallabla  to 
assist  in  plaoniag  and  prasancatlon  of  initial  vseksbeps.  Requests  for 
such  assiscanca  should  aecoapasy  report  is  Ic  above. 

e.  Tho  labor  counselor  should  ba  svailabla  to  discuss  racane  Dcpirc- 
aant  of  Labor  daeisions  in  eanegaewee  erainieg  prograsss  aantioned  in  2h 
above. 

d.  Joine  orieneaeion  vlsies  should  be  scheduled  to  tho  ragionci  or 
district  offices  of  the  USCSC  arjd  the  Labcr'flinsscssnt  Services  Adminls- 


••  fftrcielpasiaa  by  ebt  labor  counaeloc  In  pro^rau  tpeosorcd  by  I 

CIm  local  labor  relaeiona  bar  la  aaeourafcd* 

£•  Zaq[airloo  eoneoroln;  graduaco  study  la  labor  lair  should  be  ad* 
drossod  ee  PF&ZO. 

d.  I4w  library  tagorences.  Tharo  Is  a  orlcleal  aaod  co  develop  library 
reeeurees  ia  order  to  practice  la  this  area  of  law.  While  soon  references 
are  available  ia  the  CK>  office,  labor  couaselors  aust  have  their  own 
research  aaterials. 

a«  essential  references: 

G)  Adaiaistrative  Lav  Baadbook,  Oh  fea  27-71,  (chapeec  4) 

G)  cm  700,  Chapear  711.  This  regulation  includes  OA  iastrueeions; 

OoO  Directive  1426*1,  Labor-ManagetBent-  Relations  ia  the  Federal  Covernsenc; 
aad  fiKecutive  Order  11491,  as  asMnded. 

G)  fW  Supplesanc  711*1.  this  regulation  coaeaias  rules,  foras  and 
functions  of  Oepartaeat  of  labor,  including  procedures  to  be  followed  ac 
bearings  before  Adainiscrative  Lav  Judges. 

(4)  C3R  700,  Chapter  751.1  -  Discipline?  C?R  751.3  -  Reprlrands.  These 
regulations  were  forvarded  to  all  Judge  Advocate  offices  by  letter  on  21 
Boveober  1973. 

G)  CKt  752*1,  Adverse  Actions.  This  regulation  was  also  forvardei 
on  21  !loveabcc  1973. 

(6)  CFR  771.C.  CA  Criavance  and  Appeals  S/stea.  This  appendix  was 
forwarded  to  Judge  Advocate  offices  on  3  April  1974. 
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(7)  CPR  700,  Chapc«r  7U.fi,  FrecesclnK  Coaplaiius  of  Dlocriaiascion 
on  Grottiulft  of  Knee,  Color,  iollcioa.  Son  or  Ibeioiul  Oricia.  This  op- 
pondix  uM  fomardod  on  23  July  1973. 

(S)  labor  ralaeloaa  total  aorvieo.  Proaelea-Ball,  fiuraau  of  Saciocal 
Affairs,  and  Coosarea  Claarlat  Heuso  publish  lofsl  sarvleas  which  provide 
aucborleaclvo  lafornaeioa  oa  clvUlaa  porsoaaal  lav  and  labor  rolaeloas  la 
cho  public  saeeor,  laeludlnf  eha  laeose  daelsloas  of  eba  Dapareaane  of 
Labor.  Xlluseraeivaly,  B!IA*s  Covaraaane  Eaolovaos  Ralatlons  Reaort  Is 
publlshad  vaokly  and  coses  about  0228.00  par  yaar.  Local  funds  should  bo 
used  to  procura  ehasa  sarrleas. 

b.  Xaeloaura  eo  Appaadix  coatalas  a  Use  of  rafaraacas  vhich  should 
ba  avallabla  la  all  Aroy  lav  llbrarlas.  Olseribueloa  of  CR's  eo  Ar^ 
lasal  of  fleas,  eoordlaaead  ae  OA,  will  bagla  suaaar,  1974. 

3.  Coordlaaslon  of  Third  Parrr  ProcaadltMts .  As  eha  auabar  of  daelslons 
by  eha  Oapareaaae  of  Labor  conslaaas  eo  grow  and  praeadanes  ara  sae,  eha 
aaad  for  coordlaaelot  appaaraaeas  ae  haarlags,  pose*baariat  briefs,  ar.d 
appaals  for  subnlssloa  eo  eha  Fadaral  Labor  Ralseiou  Council  becooes 
erlelcal.  labor  eouasalors  should  aadaavor  eo  lafora  OAJA-C?  Inforsally 
by  laeear  or  ealaphooo  upon  loielaeloa  of  proc^^lngs  whoa  a  huariac  of- 
fleer  Is  Involved.  This  Includes  bearlags  on  bartainlat  unle  daeeraina* 
elons,  unfair  labor  praeclee  eharsas,  asd  grievance  aeblcsaeion.  This 
coocdlaaelsa  and  discussion  ia  ineendad  eo  assise  Aeny  lawyers  who  have 
noe  practiced  ia  ebis  area  of  ehe  lav. 


APPCMDIl  B 

DCPARTMCNT  OF  THE  ARMY 

or  THB  JUOOK  AOVOCATB 
WJfMIHOTOli.  we.  IMt* 


OAJA-ZX 

SUBJECT:  Tht  Labor  Counsolor  -  Policy  Letter  82-5 


87  JULS82 


ALL  JUDGE  ADVOCATES 


1.  The  Labor  Counselor  Progran  provides  judge  advocates  and  civilian  personnel 
officers  a  oeans  for  understanding  and  resolving  civilian  personnel  and  labor 
relations  law  problean  and,  of  course,  those  arising  frow  enplo>«ent  dlscrlel- 
natlon. 

2.  Each  statutory  adwlnl strati ve  agency  which  deals  with  Federal  labor/cl vll- 
lan  personnel  probleas  has  Its  own  special  rules  and  regulations.  Labor  coun¬ 
selors  Mist  be  cognizant  of  these  differences  when  they  represent  aanageaent 
before  the  Merit  Systeas  Protection  Board,  the  Federal  Labor  Relations 
Authority,  the  Equal  Enplo>aent  Opportunity  Comlsslon,  and  other  third  party 
proceedings.  Labor  counselors  aust  also  be  faalllar  with  Industrial  labor 
relations  laws  and  regulations  so  that  they  can  effectively  advise  contracting 
officers  regarding  contractor  labor  disputes  which  affect  governaent 
operations. 

3.  In  view  of  the  coaplex  area  of  law  with  which  the  labor  counselor  oust  be 
faalllar,  1  expect  each  Staff  Judge  Advocate  to  give  renewed  eaphasis  to  the 
prograa.  The  need  for  an  effective,  well-trained  labor  counselor  at  every 
Installation  or  activity  Is  apparent.  Sufficient  library  resources  aust  be 
available  to  enable  labor  counselors  to  provide  coapetent  legal  services. 

4.  The  Labor  Counselor  Prograa  will  be  an  itai  of  interest  during  Article  6, 
UCMJ  Inspections. 


QUlu**^ 


CUUSEN 
Major-General,  USA 
The  Judge  Advocate  General 
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OIFARTMCNT  OF  THK  ARMY 
erriei  09  tmi  juoac  aovocatk  vcncral 
wASMiMaTON.  oc  aoaiO'aaoo 


OAJA-LC  23  S«ptcmb«r  1985 

SUBJBCTt  Th«  Labor  Coonsalor  Pro9raa  -  Policy  Lattar  85-3 


STAFF  AtID  COMKASD  JUDGE  ADVOCATES 


I«  Sinea  lbs  craation  in  1974 «  tha  Amy  Labor  Counselor  Program 
hats  providad  spaelalizad  lagal  sarvicas  to  commanders  and  civilian 
parsonnal  offices  in  tha  fields  of  labor  and  civilian  personnel 
law.  Effective  8  July  1985,  tha  Director  of  Civilian  Personnel, 
RQOA,  required  Labor  Counselor  coordination  on  all  adverse 
personnel  actions  under  AR  890-700,  Chapter  751. 

2.  The  importance  of  this  program  demands  our  renewed  emphasis  as 
the  number  of  labor  and  civilian  personnel  cases  continues  to 
grow.  To  meet  the  requirements  of  the  Labor  Counselor  Program,  we 
siust  ensure  that< 

a.  Vie  have  a  well-trained  and  aggressive  Labor  Counselor  to 
support  every  civilian  personnel  office  in  the  Army. 

b.  Vie  provide  necessary  p<(.rsonnel  and  resources  to  meet  legal 
requirements  of  AR  690-700,  Chapter  731. 

c.  Each  Labor  Counselor  has  attended  the  TJAGSA  Federal  Labor 
Relations  course,  or  equivalent  training,  before  assuming  the 
duties  of  Labor  Counselor. 

d.  To  the  maxifflum  extent  possible.  Labor  Counselor 
assignments  are  stabilized  to  develop  a  strong  relationship 
between  the  civilian  personnel  office  and  the  Labor  Counselor. 

e.  iihenever  possible,  an  assistant  Labor  Counselor  be 
appointed  to  enhance  continuity. 

HUGH  R.  OVERHOLT 

Major  General,  USA 

The  Judge  Advocate  General 
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APPENDIX  D 


8UBCHAPTSR  l-ODCKRAL  PROVISIONS 


f  Tin.  IMUiUoM:  >wMnirt<B 


•  Tltl.  Pliiilais  aad  furptm 

(•>  TIm  ConfrcM  flndi  that— 

(1)  expMtene*  in  both  private  and  pubUe 
employment  Indicatee  that  the  statutory  pro* 
teetlon  of  the  right  of  emidoyees  to  orvuiiM. 
bargain  eollectlvely.  and  participate  through 
labor  organliaUons  of  their  own  riuMslng  In 
decisions  which  affect  them— 

<A)  safeguards  the  public  Interest, 

(B>  contributes  to  Me  effective  conduct  of 
public  buslneas.  and 

(C)  facilitates  and  encourages  the  amica¬ 
ble  settlements  of  disputes  between  employ¬ 
ees  and  their  employers  Involving  condi¬ 
tions  of  employment:  and 

(2)  the  public  Interest  demands  the  highest 
standards  of  employee  performance  and  the 
continued  development  and  implementation 
of  modem  and  progressive  work  practices  to 
facilitate  and  improve  employee  performance 
and  the  efficient  accomplishment  of  the  oper¬ 
ations  of  the  Government. 

Therefore,  labor  organizations  and  collective 
bargaining  in  the  civil  servlee  are  in  the  public 
interest. 


(b)  It  is  the  purpose  of  this  chapur  to  pre¬ 
scribe  certain  righU  and  obligations  of  the  cnr- 
ployees  of  the  Federal  Government  ^  to  » 
tabllsh  proc^ures  which  are  deslgnM  to  meet 
the  special  reoulrements  and  needs  of  the  Ooim 
emment.  The  provisions  of  this  chapter 
be  interpreted  in  a  manner  «®*“***5‘**,**~Vi-lf 
requirement  of  an  effective  and  efficient  Gov- 

enunenc 


•  7iei  Bsipioyees'  riglito 

each  employee  shall  have  the  right  to  form. 
Join,  or  assist  any  labor  organisation,  or  to  re¬ 
frain  from  any  such  activity,  freely  and  without 
fear  of  penalty  or  reprisal,  and  each  employee 
shall  be  protected  Ic  the  exercise  of  such  right. 
Except  as  otherwise  provided  under  this  chap- 
ter.  such  right  includes  the  right— 

(1)  to  act  for  a  labor  organizatien  In  the  ca¬ 
pacity  of  a  representative  and  the  right,  in 
that  capacity,  to  present  the  views  of  the 
labor  organintion  to  heads  of  agencies  and 
other  officials  of  the  executive  branch  of  the 

-  Government,  the  Congress,  or  other  appropri¬ 
ate  authorities,  and 

(2)  to  engage  in  collective  bargaining  with 
respect  to  conditions  of  employment  through 
representatives  chosen  by  employees  under 
this  chapter. 


(a)  For  the  purpose  of  this  chapter— 

(1)  "person”  means  an  individual,  labor  or¬ 
ganisation.  or  agency; 

(2)  “employee”  means  an  individual— 

(A)  employed  in  an  agency;  or 

(B)  whose  employmmt  in  an  agency  has 
ceased  because  of  any  imfair  labor  practice 
under  section  7116  of  this  title  and  who  has 
not  cbtained  any  other  regular  and  substan¬ 
tially  equivalent  employment,  as  deter¬ 
mined  under  regulations  prescribed  by  the 
Federal  Labor  Relations  Authority: 


but  does  not  include— 

(i)  an  alien  or  noncitizen  of  the  United 
States  who  occupies  a  position  outside  the 
United  States: 

(ii)  a  member  of  the  uniformed  services: 

(ill)  a  supervisor  or  a  management  official; 

(Iv)  an  officer  or  employee  in  the  Foreign 

Service  of  the  United  SUtes  employed  in 
the  Department  of  State,  the  International 
Communication  Agency,  the  United  States 
International  Development  Cooperation 
Agency,  the  Department  of  Agriculture,  or 
the  Department  of  Commerce:  or 

(v)  any  person  who  participates  In  a  strike 
in  violation  of  section  7311  of  this  title: 

(3)  "agency”  means  an  Executive  agency 
(including  a  nonappropriated  fund  instrumen¬ 
tality  described  in  section  310S(c)  of  this  title 
and  the  Veterans'  Canteen  Service.  Veterans' 
Administration),  the  Library  of  Congress,  and 
the  Government  Printing  Office,  but  does  not 
Include— 

(A)  the  General  Accounting  Office; 

(B)  the  Federal  Bureau  of  Investigation: 

(C)  the  Central  Intelligence  Agency: 

(D)  the  National  Security  Agency; 

(E)  the  Tennessee  Valley  Authority; 

(F)  the  Federal  Labor  Relations  Author¬ 
ity-  <**■  .  1 

(G)  the  Federal  Service  Impasses  Panel: 


(4)  "labor  organisation”  means  an  organiza¬ 
tion  emnposed  In  whole  or  in  part  of  employ¬ 
ees.  in  which  employees  participate  and  pay 
dues,  and  which  has  as  a  purpose  the  dealing 
with  an  agency  concerning  grievances  and 
conditions  of  employment,  but  does  not  in¬ 
clude— 

(A)  an  organhation  which,  by  its  constitu¬ 
tion.  bylaws,  tacit  agreement  among  Itt 
members,  or  othenrise.  denies  membership 
because  of  race,  color,  creed,  national 
origin,  sex.  age.  preferential  or  nonprefer- 
ential  civil  service  status,  political  affili¬ 
ation.  marital  status,  or  handicapping  con¬ 


dition; 

(B)  an  organization  which  advocates  the 

form  of  cov- 


emment  of  the  United  States: 

(C)  an  organisation  sponsored  by  an 


agency;  or 


(D)  an  organ hatlon  wbieh  participates  in 
Uw  CMHluet  af  a  strike  against  the  Govern- 
ment  or  any  agency  thereof  or  imposes  a 
duty  or  ofaUgatlon  to  conduct,  as^  or  par- 
tldpate  in  such  a  strike: 

(8)  “dius"  means  dues,  fees,  and  assess- 
ments; 

(6)  “Authority"  means  the  Federal  Labor 
Relatkms  Authority  described  in  section 
71M(a)  of  this  UUe: 

(T)  “Panel"  means  the  Federal  Service  Im¬ 
passes  Panel  described  in  secUon  7119(0  of 
this  title; 

(8)  "collective  bargaining  agreement” 
means  an  agreement  entered  into  as  a  result 
of  collective  bargaining  pursuant  to  the  provi¬ 
sions  of  this  chapter 

(9)  “grievance"  means  any  complaint— 

(A)  by  any  employee  concerning  any 
matter  relating  to  the  employment  of  the 
employee: 

<B)  by  any  labor  organization  concerning 
any  matter  relating  to  the  employment  of 
any  employee;  or 

(C)  by  any  employee  labor  organization, 
or  agency  concerning— 

(1)  the  effect  or  interpretation,  or  a 
claim  of  breach,  of  a  collective  bargaining 
agreement:  or 

(il)  any  claimed  violation,  misinterpreta¬ 
tion.  or  misapplication  of  any  law,  rule,  or 
regulation  affecting  conditions  of  employ¬ 
ment; 

(10)  “supervisor"  means  an  individual  em¬ 
ployed  by  an  agency  having  authority  in  the 
interest  of  the  agency  to  hire,  direct,  — ign. 
promote,  reward,  transfer,  furlough,  layoff, 
recall,  suspend,  discipline,  or  remove  employ¬ 
ees,  to  adjust  their  ^evances.  or  to  effective¬ 
ly  recommend  such  action,  if  the  exercise  of 
the  authority  is  not  merely  routine  or  clerical 
in  nature  but  requires  the  consistent  exercise 
of  independent  Judgment,  except  that,  with 
respect  to  any  unit  which  includes  firefight¬ 
ers  w  nurses,  the  term  “supervisor*’  incluAm 
only  those  indivlduais  who  devote  a  prepon¬ 
derance  of  their  emptoyment  time  to  exercis¬ 
ing  such  authorltr. 

(11)  “management  official”  rnrans  an  indi¬ 
vidual  eroploired  by  an  agency  in  a  position 
the  duties  and  responsibilities  of  which  re¬ 
quire  or  authorize  the  individual  to  formu¬ 
late.  determine,  or  influence  the  poUcies  of 
the  agency; 

(12)  “collective  bargaining"  means  the  per¬ 
formance  of  the  mutual  obligation  of  the  rep¬ 
resentative  of  an  agency  and  the  exclusive 
representative  of  employees  in  an  appropriate 
unit  in  the  agency  to  meet  at  reasonable 
times  and  to  cmsult  and  bargain  in  a  good- 
faith  effort  to  reach  agreement  with  respect 
to  the  conditioas  of  employment  affecting 
such  mnployees  and  to  execute,  if  requested 
by  either  party,  a  written  document  incorpo¬ 
rating  any  collective  bargaining  agreement 
reached,  but  the  obligation  referred  to  in  this 
paragraph  does  not  compel  either  party  to 
agree  to  a  proposal  or  to  niake  a  concession; 


(13)  “confidential  mploipee"  means  an  em¬ 
ployee  who  acts  in  a  confidential  eapa«rity 
with  respect  to  an  individual  who  formulates 
or  effectuates  management  prides  in  the 
field  of  labor-management  relations; 

(14)  “conditions  of  employment”  meaiu  per¬ 
sonnel  policies,  practices,  and  matters,  wheth¬ 
er  estebllshed  by  rule,  regulation,  or  other¬ 
wise.  affecting  working  cmuliUons.  except 
that  such  term  does  not  include  policies,  prac¬ 
tices,  and  matters— 

(A)  relating  to  political  activiUes  prohibit¬ 
ed  under  subchapter  III  of  chapter  73  of 
this  tiUe; 

(B)  relating  to  the  classification  of  any 
position;  or 

(C)  to  the  extent  such  matters  are  specifi¬ 
cally  provided  for  by  Federal  sUtute; 

(15)  “professional  employee”  means— 

(A)  an  employee  engaged  in  the  perform¬ 
ance  of  work— 

(i)  requiring  knowledge  of  an  advanced 
type  in  a  field  of  science  or  learning  cus¬ 
tomarily  acquired  by  a  prolonged  course 
of  specialized  intellectual  Instruction  and 
study  in  an  institution  of  higher  learning 
or  a  hospital  (as  distinguished  from 
knowledge  acquired  by  a  general  academic 
education,  or  from  an  apprenticeship,  or 
from  training  in  the  performance  of  rou¬ 
tine  mental,  manual,  mechanical,  or  phys¬ 
ical  activities); 

(il)  requiring  the  consistent  exercise  of 
discretica  and  Judgment  in  its  perform¬ 
ance; 

(ill)  which  is  predominantly  intellectual 
and  varied  in  character  (as  distinguished 
from  routine  mental,  manual,  mechanical, 
or  physical  work);  and 

(iv)  which  is  of  such  character  that  the 
output  produced  or  the  result  accom¬ 
plished  by  such  work  cannot  be  standard¬ 
ized  in  relation  to  a  given  period  of  time: 
or 

(B)  an  employee  who  has  completed  the 
courses  of  specialized  intellectual  instruc¬ 
tion  and  study  described  in  subparagraph 
(Axi)  of  this  paragraph  and  is  perfurming 
related  work  under  appropriate  direction  or 
guidance  to  qualify  the  employee  as  a  pro¬ 
fessional  employee  described  in  subpara¬ 
graph  (A)  of  this  paragraph: 

(If)  “exclusive  representative”  means  any 
labo.~  organization  which— 

(A)  is  certified  as  the  exclusive  represent¬ 
ative  of  employees  in  an  appropriate  unit 
pursuant  to  section  7111  of  this  title;  or 

(B)  was  recognized  by  an  agency  immedi¬ 
ately  before  the  effective  date  of  this  chap¬ 
ter  as  the  exclusive  representative  of  em¬ 
ployees  in  an  appropriate  unit— 

(i)  on  the  ba^  of  an  election,  or 

(ii)  on  any  basis  other  than  an  election. 

and  continues  to  be  so  recognized  in  accord¬ 
ance  with  the  provisions  of  this  chapter. 
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(17)  “flrcflghtw"  meuu  Any  «iiploy««  en- 
CM«d  in  Um  perfonnanet  of  work  dlraetly 
eonnoeUd  with  the  control  and  eatlmulah- 
mmit  of  flraa  or  tha  maintenance  and  um  of 


ftrefichtinc  apparatua  and  eaulpment:  and 
(18)  "United  Statea"  meana  the  50  Statea. 
the  Diatrict  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  Ouam.  the  Virgin  lalanda.  the 
Truat  Territory  of  the  Paclfle  lalanda  and 
any  territory  or  poaaeaalon  of  the  United 


Matea. 


(bXl)  The  Prealdent  may  iaaue  an  order  ex¬ 
cluding  any  agency  or  subdlvlalon  thereof  from 
coverage  under  thia  chapter  if  the  Prealdent  de- 
termlnea  that— 

(A)  the  agency  or  aubdivislon  haa  aa  a  pri¬ 
mary  function  intelligence,  counterintelli¬ 
gence.  inveatlgatlve.  or  national  aecurity 
work,  and 

(B)  the  proviaiona  of  thia  chapter  cannot  be 
applied  to  that  agency  or  subdivision  In  a 
manner  consistent  with  national  security  re¬ 
quirements  and  considerations. 

(2)  The  President  may  iaaue  an  order  sua- 
pending  any  proviaion  of  thia  chapter  with  re¬ 
spect  to  any  agency,  installation,  or  activity  lo¬ 
cated  outside  the  SO  States  and  the  Diatrict  of 
Columbia,  if  the  President  determines  that  the 
suapenalim  is  necessary  in  the  interest  of  na¬ 
tional  security. 


(2)  the  last  day  of  the  CcmgreH  beginning 
after  the  date  on  which  the  member's  term  of 
office  would  (but  for  thia  paragraph)  expire. 

(d)  A  vacancy  in  the  Authority  shall  not 
impair  the  right  of  the  remaining  members  to 
exerdM  all  of  the  powers  of  the  Authority. 

(e)  The  Authority  shall  make  an  annual 
report  to  the  President  for  transmittal  to  the 
Congress  which  shall  include  information  as  to 
the  cases  it  has  heard  and  the  decisions  it  has 
rendered. 

(fXl)  The  General  CounMl  of  the  Authority 
shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  for  a 
term  of  5  years.  The  General  Counsel  may  be 
removed  at  any  time  by  the  President.  The 
General  Counsel  shall  hold  no  other  office  or 
position  in  the  Government  of  the  United 
States  except  as  provided  by  law. 

(2)  The  General  Counsel  may— 

(A)  Investigate  alleged  unfair  labor  prac¬ 
tices  under  this  chapter. 

(B)  file  and  prosecute  complaints  under  this 
chapter,  and 

(C)  exerdM  such  other  powers  of  the  Au¬ 
thority  M  the  Authority  may  prescribe. 

(3)  The  General  CounMl  shaU  have  direct  au¬ 
thority  over,  and  responsibility  for,  all  employ¬ 
ees  in  the  office  of  General  Couiuel.  including 
employees  of  the  General  CounMl  in  the  re¬ 
gional  offices  of  the  Authority. 


•  71M.  Federal  Laber  RciattoM  Aiidwrity 

(a)  The  Federal  Labor  Relations  Authoru-y  is 
composed  of  three  members,  not  more  than  2  of 
whom  may  be  adherents  of  the  same  political 
party.  No  member  shall  engage  in  any  other 
businem  or  employment  or  hold  another  office 
or  potion  in  the  Government  of  the  United 
SUtes  except  m  otherwlM  provided  by  law. 

(b)  Members  of  the  Authority  shall  be  ap¬ 
pointed  by  the  President  by  and  with  the 
advice  and  consent  of  the  Senate,  and  may  be 
removed  by  the  President  only  upon  notice  and 
hearing  and  only  for  Ineffidency,  neglect  of 
duty,  or  malfeasance  in  office.  The  President 
shaU  designate  one  member  to  Mrve  m  Chair¬ 
man  of  the  Authority.  The  Chairman  is  the 
chief  executive  and  administrative  officer  of 
the  Authority. 

(c)  A  member  of  the  Authority  shall  be  ap¬ 
pointed  for  a  term  of  5  years.  An  individual 
choMn  to  fill  a  vacancy  shall  be  appointed  for 
the  unexpired  term  of  the  member  replaced. 
The  term  of  any  member  shall  not  expire 
before  the  earlier  of— 

(1)  the  date  on  which  the  member's  succes¬ 
sor  takes  office,  or 


•  7155.  Powers  and  duties  of  the  Authority 

(axi)  The  Authority  shall  provide  leadership 
in  establishing  policies  and  guidance  relating  to 
matters  under  this  chapter,  and,  except  as 
OtherwlM  provided,  shall  be  responsible  for  car¬ 
rying  out  the  purpoM  of  this  chapter. 

(2)  The  Authority  shall,  to  the  extent  provid¬ 
ed  in  this  chapter  and  in  accordance  with  regu¬ 
lations  prescribed  by  the  Authority— 

(A)  determine  the  appropriateneH  of  units 
for  labor  organization  repreMntation  under 
section  7112  of  this  title; 

(B)  supervlM  or  conduct  elections  to  deter¬ 
mine  whether  a  labor  organization  has  been 
Mlected  as  an  exclusive  repreMntative  by  a 
majority  of  the  employees  in  an  appropriate 
unit  and  otherwlM  administer  the  provisions 
of  section  7111  of  this  title  relating  to  the  ac¬ 
cording  of  exclusive  recognition  to  labor  orga¬ 
nizations; 

(C)  prescribe  criteria  and  resolve  issues  re¬ 
lating  to  the  granting  of  national  consulta¬ 
tion  rights  under  section  7113  of  this  title: 

(D)  preMribe  criteria  and  resolve  issues  re¬ 
lating  to  determining  compelling  need  for 
agency  rules  or  regulations  under  section 
7117(b)  of  this  UUe; 
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(C)  raolves  Imum  retatinc  to  the  duty  to 
borgsln  In  good  faith  under  aection  7117(c)  of 
thia  title: 

(F>  jireaeribe  criteria  relating  to  the  grant¬ 
ing  of  conaultatlon  rights  with  respect  to  con¬ 
ditions  of  mnployment  under  section  7117(d) 
of  this  title; 

(O)  conduct  hearings  and  resolve  com¬ 
plaints  of  unfair  labor  practices  under  section 
7118  of  this  UUe: 

(H)  resolve  exceptions  to  arbitrator's 
awards  under  section  7133  of  this  title:  and 

(I)  take  such  other  actions  as  are  necessary 
and  appropriate  to  effectively  administer  the 
provisions  of  this  chapter. 

(b)  The  Authority  shall  adopt  an  official  seal 
which  shall  be  Judicially  noticed. 

(c)  The  principal  office  of  the  Authority  shall 
be  in  or  about  the  District  of  Columbia,  but  the 
Authority  may  meet  and  exercise  any  or  all  of 
its  powers  at  any  time  or  place.  Except  as 
otherwise  expressly  provided  by  law,  the  Au¬ 
thority  may,  by  one  or  more  of  its  members  or 
by  such  agents  as  it  may  designate,  make  any 
appropriate  Inquiry  necessary  to  carry  out  its 
duties  wherever  persons  subject  to  this  chapter 
are  located.  Any  member  who  participates  In 
the  inquiry  shall  not  be  disqualified  from  later 
participating  In  a  decision  of  the  Authority  in 
any  case  relating  to  the  Inquiry. 

(d)  The  Authority  shall  appoint  an  ExecuUve 
Director  and  such  regional  directors,  adminis¬ 
trative  law  judges  under  aection  3108  of  thia 
title,  and  other  Individuals  as  it  may  from  time 
to  time  find  necessary  for  the  proper  perform¬ 
ance  of  its  functions.  The  Authority  may  dele¬ 
gate  to  officers  and  employees  appointed  under 
this  subsection  authority  to  perform  such 
duties  and  make  such  expenditures  as  may  be 
ncccMiry 

(eXl)  The  Authority  may  delegate  to  any  re¬ 
gional  director  its  authority  under  this  chap¬ 
ter— 

(A)  to  determine  whether  a  group  of  «n- 
plojrees  Is  an  appropriate  unit: 

(B)  to  conduct  investigations  and  to  provide 
for  hearings; 

<C)  to  determine  whether  a  question  of  rep¬ 
resentation  exists  and  to  direct  an  election: 
and 

(D)  to  supervise  or  conduct  secret  ballot 
elections  and  certify  the  results  thereof. 

(3)  The  Authority  may  delegate  to  any  ad¬ 
ministrative  law  judge  appointed  under  subsec¬ 
tion  (d)  of  this  section  its  authority  under  sec¬ 
tion  7118  of  this  title  to  determine  whether  any 
person  has  engaged  In  or  is  engaging  in  an 
unfair  labor  practice. 

(f)  If  the  Authority  delegates  any  authority 
to  any  regional  director  or  administrative  law 
Judge  to  take  any  action  pursuant  to  subsection 

(e)  of  this  section,  the  Authority  may.  upon  ap¬ 
plication  by  any  interested  person  filed  within 
80  dairs  after  the  date  of  the  action,  review  such 
action,  but  the  review  shall  not,  unless  specifi¬ 
cally  ordered  by  the  Authority,  operate  as  a 
stay  of  action.  The  Authority  may  affirm. 


modify,  or  yeverse  any  action  reviewed  under 
this  subsec^n.  If  the  Authority  does  not  un¬ 
dertake  to  grant  review  of  the  action  under  this 
subsection  arlthin  80  days  after  the  later  of— 

(1)  the  date  of  the  action:  or 

(3)  the  date  of  the  filing  of  any  v>pUcati<»t 
under  thia  subsectim  for  review  of  the  action; 

the  action  shall  become  the  action  of  the  Au¬ 
thority  at  the  end  of  such  80-day  period. 

(g)  In  order  to  carry  out  its  functions  under 
this  chapter,  the  Authority  may— 

(1)  hold  hearings: 

(3)  administer  oaths,  take  the  testhnony  or 
deposition  of  any  person  under  odth.  and 
issue  subpenas  as  provided  in  section  7133  of 
this  title;  and 

(3)  may  require  an  agency  or  a  labor  organi¬ 
zation  to  cease  and  desist  from  violations  of 
this  chapter  and  require  it  to  take  any  reme¬ 
dial  action  it  considers  appropriate  to  carry 
out  the  policies  of  this  chapter. 

(h)  Except  as  provided  in  section  518  of  title 
28,  relating  to  litigation  before  the  Supreme 
Court,  attomesrs  designated  by  the  Authority 
may  appear  for  the  Authority  and  represent 
the  Authority  in  any  civil  action  brought  in 
connection  with  any  function  carried  out  by  the 
Authority  pursuant  to  this  title  or  as  otherwise 
authorized  by  law. 

(i)  In  the  exercise  of  the  functions  of  the  Au¬ 
thority  under  this  title,  the  Authority  may  re¬ 
quest  from  the  Director  of  the  Office  of  Per¬ 
sonnel  Idanagement  an  advisory  opinion  con¬ 
cerning  the  proper  interpretation  of  rules,  regu¬ 
lations.  or  policy  directives  issued  by  the  Office 
of  Personnel  Management  in  connection  with 
any  matter  before  the  Authority. 


1 7188.  Management  rigiits 

(a)  Subject  to  subsection  (b)  of  this  section, 
nothing  in  this  chapter  shall  affect  the  author¬ 
ity  of  any  management  official  of  any  agency— 

(1)  to  determine  the  mission,  budget,  orga¬ 
nization,  number  of  employees,  and  internal 
security  practices  of  the  agency;  and 

(2)  in  accordance  with  applicable  laws— 

(A)  to  hire,  assign,  direct,  layoff,  and 
retain  employees  in  the  agency,  or  to  sus¬ 
pend.  remove,  reduce  in  grade  or  pay,  or 
take  other  disciplinary  action  against  such 
employees; 

(B)  to  assign  work,  to  make  determina¬ 
tions  with  respect  to  contracting  out.  and  to 
determine  the  personnel  by  which  agency 
operations  shall  be  conducted; 

(C)  with  respect  to  filling  positions,  to 
make  selections  for  appointments  from— 

(1)  among  properly  ranked  and  certified 
candidates  for  promotion;  or 


(U)  any  othtr  approiurlate  aourea;  and 

<0)  to  take  whatever  aetlona  may  be  ncc- 
eaaary  to  carry  out  the  agency  mlnton 
during  emergenelea. 

(b)  Nothing  In  thia  section  shall  preclude  any 
•geney  and  any  labw  organization  from  negoti¬ 
ating— 

(1)  at  the  election  of  the  agency,  on  the 
numbers,  types,  and  grattes  of  employees  or 
positions  sislgned  to  any  organisational  sub- 
divtaton.  work  project,  or  tour  of  duty,  or  on 
the  technology,  methods,  and  means  of  per¬ 
forming  wo^ 

(2)  procedures  which  management  offidala 
of  the  agency  wUl  obeerve  in  exercisi^  any 
authority  under  this  section:  or 

(3)  appropriate  arrangements  for  employees 
adversely  affected  by  the  exercise  of  any  au¬ 
thority  under  this  section  by  such  manage¬ 
ment  officials. 


I  Till.  Bvehiatve  rscegnitloa  of  labor  orgaaiaatioas 

(a)  An  agency  shall  accord  exclusive  recogni¬ 
tion  to  a  labor  organisation  if  the  organisatkm 
has  been  selected  as  the  representative,  in  a 
secret  ballot  election,  by  a  majority  of  the  on- 
ployees  in  an  appropriate  unit  who  cast  valid 
ballots  in  the  election. 

(b)  If  a  peUtlon  is  fUed  with  the  Authority- 

(1)  by  any  person  aUeglng- 

(A)  in  the  case  of  an  appropriate  unit  for 
which  there  Is  no  exclusive  representative, 
that  30  percent  of  the  employees  in  the  ap¬ 
propriate  unit  wish  to  be  represented  for 
the  purpose  of  collective  barvUning  by  an 
exclusive  represenUUve,  or 

(B)  in  the  ease  of  an  appropriate  unit  for 
which  there  Is  an  exclusive  representative, 
that  30  percent  of  the  employees  in  the  unit 
allege  that  the  exclusive  representative  is 
no  longer  the  representative  of  the  majority 
of  the  employees  in  the  unit;  or 

(2)  by  any  person  seeking  clarification  of.  or 
an  amendment  to.  a  ceitiflcaUon  then  in 
effect  or  a  matter  relating  to  representation: 

the  Authority  shall  investigate  the  petition, 
and  if  it  has  reasonable  cause  to  believe  that  a 
question  of  represenution  exists,  it  shall  pro¬ 
vide  an  opportunity  for  a  hearing  (for  which  a 
transcript  shall  be  kept)  after  a  reasonable 
notice.  If  the  Authority  finds  on  the  record  of 
the  hearing  that  a  question  of  representation 
exists,  the  Authority  shall  supervise  or  conduct 
an  election  on  the  question  by  secret  ballot  and 
shall  certify  the  results  thereof.  An  election 
under  this  subsection  shall  not  be  conducted  in 
any  appropriate  unit  or  in  any  subdivision 
thereof  within  which,  in  the  preceding  12  calen¬ 
dar  months,  a  valid  election  under  thia  subsec¬ 
tion  has  been  held. 


(c)  A  labor  organisation  which— 

(1)  has  been  designated  by  at  least  10  per¬ 
cent  of  the  employees  in  the  unit  specified  in 
any  petition  filed  pursuant  to  subsection  <b> 
of  this  section: 

(2)  has  submitted  a  valid  copy  of  a  current 
or  recently  expired  collective  bargaining 
agreement  for  the  unit:  or 

(3)  has  submitted  other  evideiux  that  It  is 
the  exclusive  representative  of  the  employees 
involved: 

may  intervene  with  respect  to  a  petition  filed 
pursuant  to  subsection  <b)  of  this  section  and 
shall  be  placed  on  the  ballot  of  any  election 
under  such  subsection  (b)  with  respect  to  the 
petition. 

<d)  The  Authority  shall  determine  who  is  eli¬ 
gible  to  vote  in  any  election  under  this  section 
and  shall  establish  rules  governing  any  such 
election,  which  shall  include  rules  allowing  em¬ 
ployees  eligible  to  vote  the  opportunity  to 
ch(x>se— 

(1)  from  labor  organizations  on  the  ballot, 
that  labor  organization  which  the  employees 
wish  to  have  represent  them;  or 

(2)  not  to  be  represented  by  a  labor  organi¬ 
zation. 

In  any  election  in  which  no  choice  on  the  ballot 
receives  a  majority  of  the  votes  cast,  a  runoff 
election  shall  be  conducted  between  the  two 
choices  receiving  the  highest  number  of  votes. 
A  labor  organization  which  receives  the  majori¬ 
ty  of  the  votes  east  in  an  election  shall  be  certi¬ 
fied  by  the  Authority  as  the  exclusive  repre¬ 
sentative. 

(e)  A  labor  organization  seeking  exclusive  rec¬ 
ognition  shall  submit  to  the  Authority  and  the 
agency  involved  a  roster  of  its  officers  and  rep¬ 
resentatives.  a  copy  of  its  constitution  and 
bylaws,  and  a  statement  of  its  objectives. 

(f)  Exclusive  recognition  shall  not  be  accord¬ 
ed  to  a  labor  organization— 

(1)  if  the  Authority  determines  that  the 
labor  organization  is  subject  to  corrupt  influ¬ 
ences  or  influences  opposed  to  democratic 
principles; 

(2)  in  the  case  of  a  petition  filed  pursuant 
to  subsecUon  (bxixA)  of  this  secUon.  if  there 
is  not  credible  evidence  that  at  least  30  per¬ 
cent  of  the  employees  in  the  unit  specified  in 
the  petition  wish  to  be  represented  for  the 
purpose  of  collective  bargaining  by  the  labor 
organization  seeking  exclusive  recoi^tioiu 

(3)  if  there  is  then  in  effect  a  lawful  written 
collective  bargaining  agreement  between  the 
agency  involved  and  an  exclusive  representa¬ 
tive  (other  than  the  labor  organization  seek¬ 
ing  exclusive  recognition)  covering  any  em¬ 
ployees  included  in  the  unit  specified  in  the 
petition,  unless— 

(A)  the  collective  bargaining  agreement 
has  been  in  effect  for  more  than  3  years,  or 

(B)  the  petition  for  exclusive  recognition 
is  filed  not  more  than  lOS  days  and  not  less 
than  M  days  before  the  expiration  date  of 
the  collective  bargaining  agreement;  or 
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(4>  if  tlM  Autliority  haa.  within  the  previoua 
12  calendar  nontha.  conducted  a  aecret  ballot 
election  for  the  unit  deacribed  in  any  petition 
under  thia  aeetimi  and  in  aueh  election  a  ma¬ 
jority  of  the  employece  votlnc  choae  a  labor 
ortuUiatton  for  certification  aa  the  unit'a  ex- 
cluatve  repreaentative. 

(g)  Nothing  in  thla  aection  ahall  be  conatrued 
to  prohibit  the  waiving  of  hearings  by  stipula¬ 
tion  for  the  purpose  of  a  consent  election  in 
conformity  with  regulations  and  rules  or  deci¬ 
sions  of  the  Authority. 


17112.  DetermiMtion  of  appropriate  unite  for  labor 

organiiation  repreaentation 

(aKl)  The  Authority  shall  determine  the  ap¬ 
propriateness  of  any  unit.  The  Authority  shall 
determine  in  each  case  whether,  in  order  to 
ensure  employees  the  fullest  freedom  in  exer¬ 
cising  the  rights  guaranteed  under  this  chapter, 
the  appropriate  unit  should  be  established  on 
an  agency,  plant,  installation,  functional,  or 
other  basis  and  shall  determine  any  unit  to  be 
an  appropriate  unit  only  if  the  determination 
will  ensure  a  clear  and  identifiable  cmnmunlty 
of  interest  among  the  employees  in  the  unit 
and  will  promote  effective  dealings  with,  and 
efficiency  of  the  operations  of  the  agency  in¬ 
volved. 

(b)  A  unit  shall  not  be  determined  to  be  ap¬ 
propriate  under  this  section  solely  on  the  basb 
of  the  extent  to  which  employees  in  the  pro¬ 
posed  unit  have  organized,  nor  shall  a  unit  be 
determined  to  be  appropriate  if  it  includes— 

(1)  except  as  provided  under  section 
7135<aX2)  of  this  title,  any  management  offi¬ 
cial  or  supervisor; 

(2)  a  confidential  employee; 

<3)  an  employee  engaged  in  personnel  woric 
in  other  than  a  purely  clerical  capacity; 

(4)  an  employee  engaged  in  administering 
the  provistons  of  this  cluster; 

(5)  both  professional  employees  and  other 
employees,  unless  a  majority  of  the  profes¬ 
sional  employees  vote  for  inclusion  in  the 
unit; 

(6)  any  employee  engaged  in  Intelligence, 
counterintelligence,  investigative,  or  security 
work  which  directly  affects  national  security; 
or 

<7)  any  employee  primarily  engaged  in  in¬ 
vestigation  or  audit  functions  relating  to  the 
work  of  Individuals  employed  by  an  agency 
whose  duties  directly  affect  the  internal  secu¬ 
rity  of  the  agency,  but  only  if  the  functions 
are  undertaken  to  ensure  that  the  duties  are 
discharged  honestly  and  with  integrity. 


(c)  Any  employee  who  is  engaged  in  adminis¬ 
tering  any  provision  of  law  relating  to  labor- 
management  relations  may  not  be  represented 
by  a  labor  organization— 

(1)  which  represents  other  individuals  to 
whom  such  provision  applies  or 

(2)  which  is  affiliated  directly  or  indirectly 
with  an  organization  which  represenu  other 
individuals  to  whom  such  provision  applies. 

(d)  Two  or  more  uniU  which  are  in  an  agency 
and  for  which  a  labor  organization  is  the  exclu¬ 
sive  representative  may,  upon  petition  by  the 
agency  or  labor  organization,  be  consolidated 
with  or  without  an  election  into  a  single  larger 
unit  if  the  Authority  considers  the  larger  unit 
to  appropriate.  The  Authority  shall  certify 
the  labor  organization  as  the  exclusive  repre¬ 
sentative  of  the  new  larger  unit. 


1 711).  National  co.u«ilUUon  rights 

(axl)  If.  in  connection  with  any  agency,  no 
labor  organization  has  been  accorded  exclusive 
recognition  on  an  agency  basis,  a  labor  organi¬ 
zation  which  is  the  exclusive  repreaentative  of  a 
substantial  number  of  the  employees  of  the 
agency,  as  determined  in  accordance  with  crite¬ 
ria  prescribed  by  the  Authority,  shall  be  grant¬ 
ed  national  consultation  rights  by  the  agency. 
National  consultation  rights  shall  terminate 
when  the  labor  organization  no  longer  meets 
the  criteria  prescribed  by  the  Authority.  Any 
issue  relating  to  any  labor  organization's  eligi¬ 
bility  for.  or  continuation  of.  national  consulta¬ 
tion  rights  shall  be  subject  to  determination  by 
the  Authority. 

(bXl)  Any  labor  organization  having  national 
consultation  rights  in  connection  with  any 
agency  under  subsection  (a)  of  this  section 
shall— 

(A)  be  Informed  of  any  substantive  change 
in  conditions  of  employment  proposed  by  the 
agency,  and 

(B)  be  permitted  reasonable  time  to  present 
its  views  and  recommendations  regarding  the 
changes. 

(2)  If  any  views  or  recommendations  are  pre. 
sented  under  paragraph  (1)  of  this  subsecUon 
to  ar  ag  *ncy  by  any  labor  organization— 

A)  ^.e  agency  shall  consider  the  views  or 
recoiumendatlons  before  taking  final  action 
on  any  matter  with  respect  to  which  the 
views  or  reconunendations  are  presented:  and 

(B)  the  agency  shall  provide  the  labor  orga¬ 
nization  a  written  sutement  of  the  reasons 
for  taking  the  final  action. 

(c)  Nothing  in  thia  section  shall  be  construed 
to  limit  the  right  of  any  agency  or  exclusive 
represenUtive  to  engage  in  collective  bargain¬ 
ing. 
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17114.  Ifm— rigfciB —i  itiii 

(•Ml)  A  labor  orguUaUkm  which  hM  been  te- 
conM  Miduatv*  rwognltloo  to  Um  exclusive 
repreeepUUve  of  the  employeee  In  the  unit  it 
Tcpreeente  and  to  entitled  to  act  for.  and  negoti¬ 
ate  colleettve  bargaining  agreements  covering. 
aU  emnloyesB  tat  the  unit.  An  exeluslve  renre- 
sentative  to  reapcnslhle  for  representing  the  in- 
tareota  of  all  em^yeea  In  the  unit  It  represenu 
without  dlacrimlnatioo  and  without  regard  to 
labor  wgantoatlon  mmnbershlp. 

(3)  An  exclurive  representative  of  an  appro¬ 
priate  unit  In  an  agency  shall  be  given  the  op¬ 
portunity  to  be  reiweeented  at— 

(A)  any  formal  discussion  between  one  or 
more  representatives  of  the  agency  and  one 
or  more  employees  in  the  unit  or  their  repre¬ 
sentatives  concerning  any  grievance  or  any 
personnel  policy  or  practices  or  other  general 
conditlim  of  employment:  or 

(B)  any  examination  of  an  employee  in  the 
unit  by  a  representative  of  the  agency  in  con¬ 
nection  with  an  investigation  if— 

(I)  the  employee  reasonably  believes  that 

the  examination  may  result  in  disciplinary 

action  against  the  employee;  and 

(II)  the  employee  reouests  representation. 

(3)  Each  agency  shall  annually  Inform  its  em¬ 
ployees  of  their  rights  under  paragraph  (3)(B) 
of  this  subsection. 

(4)  Any  agency  and  any  exclusive  representa¬ 
tive  in  any  appropriate  unit  in  the  agency, 
through  appropriate  representatives,  shall  meet 
and  negotiate  in  good  faith  for  the  purposes  of 
arriving  at  a  collective  bargaining  agreement. 
In  sidditton.  the  agency  and  the  exclusive  repre¬ 
sentative  may  determine  appnmriate  tech¬ 
niques,  consistent  with  the  provisions  of  section 
7119  of  this  title,  to  assist  in  any  negotiation. 

(9)  The  rights  of  an  exclusive  representative 
under  the  provtolons  of  this  subsection  shall 
not  be  e(mstnied  to  preclude  an  employee 
from— 

(A)  being  represented  by  an  attorney  or 
other  representative,  other  than  the  exeluslve 
representative,  of  the  employee's  own  choos¬ 
ing  in  any  grievance  or  appeal  action:  or 

(B)  exeretoing  grievance  or  appellste  rights 
establtohed  by  law.  rule,  or  regulation: 

except  in  the  case  of  grievance  or  appeal  proce¬ 
dures  negotiated  under  this  chapter. 

(b)  The  duty  of  an  agency  and  an  exclusive 
representative  to  negotiate  in  good  faith  under 
subsection  (a)  of  this  section  shall  Include  the 
obliffUion— 

(1)  to  approach  the  negotiations  with  a  sin¬ 
cere  resolve  to  reach  a  collective  bargaining 
agreement: 

(2)  to  be  represented  at  the  negotiations  by 
duly  authorized  representatives  prepared  to 
discuss  and  negotiate  on  any  condition  of  em¬ 
ployment: 

(3)  to  meet  at  reasonable  times  and  conven¬ 
ient  places  as  frequently  as  may  be  necessary, 
and  to  avoid  unnecessary  delays; 


(4)  in  the  ease  of  an  agency,  to  furnish  to 
the  exeluslve  representative  involved,  or  its 
authorized  representative,  upon  request  and. 
to  the  extent  not  prohUdted  by  law.  data— 

(A)  which  to  normally  maintained  by  the 
agency  in  the  regular  course  of  business: 

(B)  which  to  reasonably  available  and  nec¬ 
essary  for  full  and  proper  discussion,  under¬ 
standing.  and  negotiation  of  subjects  within 
the  sc(4>e  of  collective  bargaining;  and 

(C)  which  does  not  constitute  guidance, 
advice,  counsel,  or  training  provided  for 
management  officials  or  supervisors,  relat¬ 
ing  to  collective  bargaining;  and 

(5)  If  agreement  is  reached,  to  execute  on 
the  request  of  any  party  to  the  negotiation  a 
written  document  embodying  the  agreed 
terms,  and  to  take  such  steps  as  are  necessary 
to  implement  such  agreement. 

(cKl)  An  agreement  between  any  agency  and 
an  exclusive  representative  shall  be  subject  to 
approval  by  the  head  of  the  agency. 

(2)  The  head  of  the  agency  shall  approve  the 
agreement  within  30  days  from  the  date  the 
agreement  is  executed  if  the  agreement  is  in  ac¬ 
cordance  with  the  provisions  of  this  chapter 
and  any  other  applicable  law,  rule,  or  regula¬ 
tion  (unless  the  agency  has  granted  an  excep¬ 
tion  to  the  provision). 

(3)  If  the  head  of  the  agency  does  not  ap¬ 
prove  or  disapprove  the  agreement  within  the 
30-day  period,  the  agreement  shall  take  effect 
and  shall  be  binding  on  the  agency  and  the  ex¬ 
clusive  representative  subject  to  the  provisions 
of  this  chapter  and  any  other  applicable  law, 
rule,  or  regulation. 

(4)  A  local  agreement  subject  to  a  national  or 
other  controlling  agreement  at  a  higher  level 
shall  be  approved  under  the  procedures  of  the 
controlling  agreement  or,  if  none,  under  regula¬ 
tions  prescribed  by  the  agency. 
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(a)  If  *11  acenejr  has  racalvad  from  an  onploy- 
M  In  an  appropriate  unit  a  written  aeelgnment 
which  authorlaea  the  apeney  to  deduct  from 
the  pay  of  the  employee  amounta  for  the  pay¬ 
ment  of  regular  and  periodic  dues  of  the  exelu- 
k  repreemtatlve  of  the  unit,  the  agency  shall 
honor  the  aaslgiunent  and  make  an  appropriate 
allotment  pursuant  to  the  assignment.  Any 
such  allotment  shall  be  made  at  no  coat  to  the 
exclusive  representative  or  the  employee. 
Except  as  provided  under  subsection  <b)  of  this 
section,  any  such  assignment  may  not  be  re¬ 
voked  for  a  period  of  1  year. 

(b)  An  allotment  under  subsection  (a)  of  this 
section  for  the  deduction  of  dues  srith  respect 
to  any  employee  shall  terminate  when— 

(1)  the  agreement  between  the  agency  and 
the  exclusive  representative  involved  ceases 
to  be  applicable  to  the  employee:  or 

(2)  the  employee  Is  suspended  or  expelled 
from  membership  in  the  exclusive  representa¬ 
tive. 

(cXl)  Subject  to  paragraph  (2)  of  this  subsec¬ 
tion.  if  a  petition  has  been  filed  with  the  Au¬ 
thority  by  a  labor  organization  alleging  that  10 
percent  of  the  employees  in  an  appropriate  unit 
in  an  agency  have  membership  in  the  labor  or¬ 
ganisation.  the  Authority  shall  Investigate  the 
petition  to  determine  its  validity.  Upon  certifi¬ 
cation  by  the  Authority  of  the  validity  of  the 
petition,  the  agency  shall  have  a  duty  to  negoti¬ 
ate  with  the  labor  organisation  solely  concern¬ 
ing  the  deduction  of  dues  of  the  labor  organisa¬ 
tion  from  the  pay  of  the  members  of  the  labor 
organisation  who  are  employees  in  the  unit  and 
who  make  a  voluntary  allotment  for  such  pur¬ 
pose. 

<2KA)  The  provisions  of  paragraph  (1)  of  this 
subsection  shall  not  apply  in  the  case  of  any  ap¬ 
propriate  unit  for  which  there  is  an  exclusive 
representative. 

(B)  Any  agreement  under  paragraph  (1)  of 
this  subsection  between  a  labor  organization 
and  an  agency  with  respect  to  an  appropriate 
unit  shall  be  null  and  void  upon  the  certifies- 
ti<m  of  an  exclusive  representative  of  the  unit. 


1 711S.  Unfair  labor  practices 

(a)  For  the  purpose  of  this  chapter,  it  shall  be 
an  unfair  labor  practice  for  an  agency— 

(1)  to  interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of 
any  right  under  this  chapter. 

(2)  to  encourage  or  discourage  membership 
in  any  labor  organization  by  discrimination  in 
connection  with  hiring,  tenure,  promotion,  or 
other  conditions  of  employment: 

(3)  to  vwnsor.  control,  or  otherwise  assist 
any  labor  organ^tion.  other  than  to  furnish, 
upon  request,  customary  and  routine  services 
and  facilities  if  the  services  and  facilities  are 


furnished  on  an  impartial  basis  to  other 
labor  organisations  having  equivalent  status: 

(4)  to  discipline  or  otherwise  discriminate 

sn  employee  because  the  employee 
has  filed  a  complaint,  affidavit,  or  peUtlon.  or 
has  given  any  Information  or  testioumy  under 
this  chapter. 

(5)  to  refuse  to  consult  or  negotiate  in  good 
faith  with  a  labor  organization  as  required  by 
this  chapter 

(6)  to  fall  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required 
by  this  chapter: 

(7)  to  enforce  any  rule  or  regulation  (other 
than  a  rule  or  regulation  implementing  sec¬ 
tion  2302  of  this  title)  which  is  in  conflict 
with  any  applicable  coUecUve  bargaiidng 
agreement  if  the  agreement  was  in  effect 
before  the  date  the  rule  or  reguUtlon  was 
prescribed  or 

(8)  to  otherwise  fall  or  refuse  to  comply 
with  any  provision  of  this  chapter. 

(b)  For  the  purpose  of  this  chapter,  it  shall  be 
an  unfair  labor  practice  for  a  labor  organiza¬ 
tion- 

(1)  to  Interfere  with,  restrain,  or  coerce  any 
employee  in  the  exercise  by  the  employee  of 
any  right  under  this  chapter. 

(2)  to  cause  or  attempt  to  cause  an  agency 

to  di^t«»nat«  against  any  employee  in  the 
exerdse  by  the  employee  of  any  right  under 
this  chapter.  t 

(3)  to  coerce.  disetpUne.  fine,  or  attempt  to 
coerce  a  memter  of  the  labor  organization  as 
punishment,  reprisal,  or  for  the  purpose  of 
hindering  or  impeding  the  member's  work 
performance  or  productivity  as  an  employee 
or  the  discharge  of  the  member's  duties  as  an 
employee: 

(4)  to  discriminate  against  an  employee 
with  regard  to  the  terms  or  conditions  of 
membership  in  the  Ubor  organizaUon  on  the 
basis  of  race,  color,  creed,  national  origin,  sex, 
age.  preferential  or  nonpreferential  civil  serv¬ 
ice  status,  political  afflliaUon.  marital  status, 
or  hmulicd>ping  condition: 

(5)  to  refuse  to  consult  or  negotiate  in  good 
faith  with  an  agency  as  required  by  this  chap- 
ter. 

(6)  to  faU  or  refuse  to  cooperate  in  impasse 
procedures  and  impasse  decisions  as  required 
by  this  chapter. 

(7KA)  to  or  participate  iir,  a  strike, 
work  stoppage,  or  slowdown,  or  picketing  of 
an  agency  in  a  labor-management  dispute  if 
such  picketing  interferes  with  an  agency’s  op¬ 
erations.  or 

(B)  to  condone  any  activity  described  in 
subparagraph  (A)  of  this  paragraph  by  failing 
to  take  action  to  prevent  or  stop  such  activity: 

or 

(8)  to  otherwise  fall  or  refuse  to  comply 
with  any  provision  of  this  chapter. 

Nothing  in  paragraph  (7)  of  this  subsection 
shall  result  in  any  Informational  picketing 
which  does  not  interfere  with  an  agency’s  oper¬ 
ations  being  considered  as  an  unfair  labor  prac¬ 
tice. 

(c)  For  the  piurpose  of  this  chapter  it  shall  be 
an  unfair  labor  practice  for  an  exclusive  repre- 
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atnUUv*  to  donjr  mmbeiohlp  to  ony  employee 
In  the  epproprlMe  unit  repreeented  by  lueh  ex- 
eluilve  repreemUttve  exe^  for  fxUure— 

(1)  to  meet  re— onxble  ooeupxtlonal  eUnd- 
■rde  uniformly  required  for  admimton.  or 
.<»  to  tend—  dum  uniformly  required  —  x 
condition  of  eoqulrlnc  and  retalninc  member- 

Thia  aubeectloa  do—  not  preclude  any  labor  or- 
ganliatlMi  from  miforcinf  dlacipUne  in  accord- 
an—  with  proeedur—  under  ita  conaUtutloo  or 
bylawa  to  the  extent  conaiatent  with  the  provl- 
alona  of  thla  chapter. 

(d)  laxu—  which  can  properly  be  raiaed  under 
an  appeala  procedure  may  not  be  raiaed  — 
unfair  labor  praetlc—  prohibited  under  thia  aec- 
Uon.  Ex— pt  for  mattera  wherein,  under  acctlon 
7121(e)  and  (f)  of  thia  title,  an  employ—  h—  an 
option  of  uainy  the  necotiated  grlevan—  proce¬ 
dure  or  an  appeala  procedure.  1— u—  which  can 
be  raiaed  imder  a  grlevan—  procedure  may.  in 
the  diacretion  of  the  aggrieved  party,  be  raised 
under  the  grlevan—  procedure  or  —  an  unfair 
labor  praetl—  under  thia  a— tlon.  but  not  under 
both  procedurea. 

(e)  The  expreaaion  of  any  personal  view,  argu¬ 
ment,  opinion  or  the  making  of  any  statement 
which— 

(1)  publidx—  the  fact  of  a  repre—nutlonal 
election  and  en— urag—  employe—  to  exercise 
their  right  to  vote  in  such  el— tlon. 

(2)  — rrecta  the  re— rd  with  reapect  to  any 
fal—  or  mtoiwarfing  aUtement  made  by  any 
person.  — 

(3)  informs  employe—  of  the  Government's 
policy  relating  to  labor-management  — lations 
and  repr— entaUon. 

shall  not.  if  the  expression  — ntains  no  threat 
of  reprisal  —  for—  or  promt—  of  benefit  or  ww 
not  made  under  coercive  conditions.  (A)  — nati- 
tute  an  unfair  labor  praetl—  under  any  provi¬ 
sion  of  thia  chapter,  or  (B)  — natitute  grounds 
for  the  — ttlng  aside  of  any  election  — nducted 
under  any  provisiona  of  thia  chapter. 


17117.  Duty  to  bargain  in  good  faith:  compdling 
need;  duty  to  contah 

(aKl)  Su')Jeet  to  paragraph  (2)  of  this  subs— - 
tlon.  the  duty  to  bargain  In  good  faith  shall,  to 
the  extent  not  inconsistent  with  any  Federal 


law  or  any  Oovenunent-wlde  rule  or  regulation, 
extend  to  matters  which  are  the  subject  of  any 
rule  or  regulation  only  if  the  rule  —  reguiatl— i 
is  not  a  Governm—it-wide  rule  or  regulaUon. 

(2)  The  duty  to  bargain  in  good  faith  shall,  to 
the  extent  not  inconsistent  with  Federal  law  or 
any  Government-wide  rule  or  regulation, 
extend  to  mattera  which  are  the  subject  of  any 
agency  rule  or  regulation  referred  to  In  para¬ 
graph  (3)  of  this  subaeetion  <mly  if  the  Author¬ 
ity  h—  determined  under  subaeetion  (b)  of  this 
section  that  no  compelling  need  (—  determined 
under  regulations  prescribed  by  the  Authority) 
exists  for  the  rule  or  regulation. 

(3)  Paragraph  (2)  of  the  subsection  appU—  to 
any  rule  or  regulation  i— ued  by  any  agency  or 
issued  by  any  primary  national  subdivision  of 
such  agency,  unle—  an  exclusive  repre— ntative 
represents  an  appropriate  unit  including  not 
le—  than  a  majority  of  the  employe—  in  the  is¬ 
suing  agency  or  primary  national  subdivision, 
as  the  caw  may  be,  to  whom  the  rule  or  regxila- 
tion  is  applicable. 

(bXl)  In  any  ca—  of  — U— tive  bargaining  in 
which  an  exclusive  repre— ntative  alleg—  that 
no  compelling  need  exists  for  any  rule  or  regu¬ 
lation  referred  to  in  subs— tlon  (a)(3)  of  this 
section  which  is  then  in  eff— t  and  which  gov¬ 
erns  any  matter  at  i— ue  in  such  —11— tive  bar¬ 
gaining.  the  Authority  shall  determine  under 
paragraph  (2)  of  this  subs— tlon.  in  ac— rdan— 
with  regulations  prescribed  by  the  Authority, 
whether  such  a  — mpelllng  need  exlsu. 

(2)  For  the  purpo—  of  this  s— tion.  a  — mpel- 
ling  need  shall  be  determined  not  to  exist  for 
any  rule  or  regulation  only  if— 

(A)  the  agency,  or  primary  national  subdivi¬ 
sion.  —  the  ca—  may  be.  which  i— ued  the 
rule  or  regulation  informs  the  Authority  in 
writing  that  a  — mpeiling  need  for  the  rule  or 
regulation  do—  not  exist;  or 

(B)  the  Authority  determin—  that  a  com¬ 
pelling  need  for  a  rule  or  regulation  do—  not 
exist. 

(3)  A  hearing  may  be  held,  in  the  discretion 
of  the  Authority,  before  a  determination  is 
made  under  this  subsection.  If  a  hearing  is 
held,  it  shall  be  expedited  to  the  extent  practi¬ 
cable  and  shall  not  include  the  General  Coun- 
—1  —  a  party. 

(4)  The  agency,  or  primary  natioiud  subdivi¬ 
sion.  —  the  ca—  may  be.  which  issued  the  rule 
or  regulation  shall  be  a  necessary  party  at  any 
hearing  under  this  subsection. 

(cHl)  Ex— pt  in  any  ca—  to  which  subs— tion 
(b)  of  this  section  appli— ,  if  an  agency  involved 
in  —II— tive  bargaining  with  an  exclusive  repre¬ 
sentative  alleg—  that  the  duty  to  bargain  In 
good  faith  do—  not  extend  to  any  matter,  the 
exclusive  repre— ntative  may  appeal  the  allega¬ 
tion  to  the  Authority  in  ac— rdan—  with  the 
provisions  of  this  su:]s— tion. 


(2)  The  exeluetve  repreaenUtlve  may.  on  or 
before  the  tSth  day  aftw  the  date  on  which  the 
acency  first  makea  the  allefatloo  referred  to  In 
paracraph  (1)  of  thia  aubaectlon,  Inatltute  an 
appeal  under  this  aubaectlon  by— 

(A)  flUnc  a  petition  with  the  Authority:  and 

(B)  fumlahlnt  a  copy  of  the  petition  to  the 
head  of  the  apaney. 

(3)  On  or  before  the  30th  day  after  the  date 
of  the  receipt  by  the  bead  of  the  apeney  of  the 
copy  of  the  petition  under  paracraph  (3)<B)  of 
thia  aubaectl^  the  aceney  ahall— 

(A)  file  with  the  Authority  a  statement— 

(1)  wlthdrawlnc  the  ailecation;  or 

(U)  aettinc  forth  in  full  its  reasons  sup- 

portinc  the  ailecation:  and 

(B)  furnish  a  copy  of  such  statement  to  the 
exclusive  representative. 

<4)  On  or  before  the  ISth  day  after  the  date 
of  the  receipt  by  the  exclusive  representative  of 
a  copy  of  a  statement  under  paragraph  (3KB) 
of  this  subsection,  the  exclusive  representative 
ahall  file  with  the  Authority  its  response  to  the 
statement. 

(S)  A  hearinc  may  be  held  in  the  discretion  of 
the  Authority,  before  a  determination  is  made 
under  this  subsection.  If  a  hearinc  is  held,  it 
shall  not  include  the  General  Counsel  as  a 
party. 

(C)  The  Authority  shall  expedite  proceedings 
under  this  subsection  to  the  extent  practicable 
and  shall  issue  to  the  exclusive  representative 
and  to  the  agency  a  written  decision  on  the  al¬ 
legation  and  specie  reasons  therefore  at  the 
earliest  practicable  date. 

(dKl)  A  labor  organisation  which  is  the  exclu¬ 
sive  represenutlve  of  a  substantial  number  of 
employees,  determined  in  accordance  with  cri¬ 
teria  prescribed  by  the  Authority,  shall  be 
granted  consultation  righu  by  any  agency  with 
respect  to  any  Government-wide  rule  or  regula¬ 
tion  issued  by  the  agency  effecting  any  substan¬ 
tive  change  in  any  condition  of  employment. 
Such  consultation  rights  shall  terminate  when 
the  labor  organization  no  longer  meets  the  cri¬ 
teria  prescribed  by  the  Authority.  Any  issue  re¬ 
lating  to  a  labor  organization's  eligibility  for.  or 
continuation  of.  such  consultation  rights  shall 
be  subject  to  determination  by  the  Authority. 

(2)  A  labor  organization  having  consultation 
rights  under  paragraph  (1)  of  this  subsection 
shall— 

(A)  be  informed  of  any  substantive  change 
in  conditions  of  employment  proposed  by  the 
agency,  and 

(B)  shall  be  permitted  reasonable  time  to 
present  its  views  and  recommendations  re¬ 
garding  the  changes. 

(3>  If  any  views  or  recommendations  are  pre¬ 
sented  under  paragraph  (2)  of  this  subsection 
to  an  agency  by  any  labor  organization— 

(A)  the  agency  shall  consider  the  views  or 
recommendations  before  taking  final  action 
on  any  matter  with  respect  to  which  the 
views  or  recommendations  are  presented;  and 

(B)  the  agency  shall  provide  the  labor  orga¬ 
nization  a  written  statement  of  the  reasons 
for  takliut  the  final  action. 


1 7I1A  PrevMttoa  of  anfair  labor  practicM 

(aXl)  If  any  agency  or  labor  organization  is 
charged  by  any  person  with  having  engaged  in 
or  engaging  in  an  unfair  labor  practice,  the 
General  Counsel  shall  investigate  the  charge 
and  may  issue  and  cause  to  be  served  upon  the 
agency  or  labor  organization  a  complaint  In 
any  case  in  which  the  General  Counsel  does  not 
issue  a  complaint  because  the  charge  fails  to 
state  an  unfair  labor  practice,  the  General 
Counsel  shall  provide  the  person  making  the 
charge  a  written  statement  of  the  reasons  for 
not  issuing  a  complaint. 

<2)  Any  complaint  under  paragraph  (1)  of  this 
subsection  shall  contain  a  notice- 

(A)  of  the  charge; 

(B)  that  a  hearing  will  be  held  before  the 
Authority  (or  any  member  thereof  or  before 
an  individual  employed  by  the  authority  and 
designated  for  such  purpose);  and 

(C)  of  the  time  and  place  fixed  for  the  hear¬ 
ing. 

(3)  The  labor  organization  or  agency  involved 
shall  have  the  right  to  file  an  answer  to  the 
original  and  any  amended  complaint  and  to 
appear  in  person  or  otherwise  and  give  testimo¬ 
ny  at  the  time  and  place  fixed  In  the  complaint 
for  the  hearing. 

(4KA)  Except  as  provided  in  subparagraph 
(B)  of  this  paragraph,  no  complaint  shall  be 
issued  based  on  any  alleged  unfair  labor  prac¬ 
tice  which  occurred  more  than  4  months  before 
the  filing  of  the  charge  with  the  Authority. 

(B)  If  the  General  Counsel  determines  that 
the  person  filing  any  charge  was  prevented 
from  filing  the  charge  during  the  g-month 
period  referred  to  in  subparagraph  (A)  of  this 
paragraph  by  reason  of— 

(1)  any  failure  of  the  agency  or  labor  organi¬ 
zation  against  which  the  charge  is  made  to 
perform  a  duty  owed  to  the  person,  or 
(il)  any  concealment  which  prevented  dis¬ 
covery  of  the  alleged  unfair  labor  practice 
during  the  6-month  period. 

the  General  Counsel  may  Issue  a  complaint 
based  on  the  charge  If  the  charge  was  filed 
during  the  6-month  period  beginning  on  the 
day  of  the  discovery  by  the  person  of  the  al¬ 
leged  unfair  labor  practice. 

(5)  The  General  Counsel  may  prescribe  regu- 
latioru  providing  for  Infonnal  methods  by 
which  the  alleged  unfair  labor  practice  may  be 
resolved  prior  to  the  issuance  of  a  complaint. 

(6)  The  Authority  (or  any  member  thereof  or 
any  individual  employed  by  the  Authority  and 
designated  for  such  purpose)  shall  conduct  a 
hearing  on  the  complaint  not  earlier  than  5 
days  after  the  date  on  which  the  complaint  is 
served.  In  the  discretion  of  the  individual  or  in- 


D-10 


i;  Ftdcral  Scrvk*  Im- 


dlvtdiMls  cenduetlBC  Um  hcwliis.  tajr  penon 
InvelvMl  may  Iw  allowad  to  taitorvaiM  In  Um 
hMrtnc  and  to  praaant  taatlmony.  Any  such 
haarlBC  •hall,  to  tha  axtant  praeUcaUa.  bo  coo- 
duetad  In  aeeortenoa  with  tha  provtalons  of 
•uhehaptar  n  of  ehaptar  8  of  this  tlUa.  axcapt 
that  tha  partlaa  shall  not  ba  bound  by  nilas  of 
avtdanea.  whathar  statutory,  eomnum  law.  or 
adoptad  by  a  court.  A  transcript  shall  be  kept 
of  tha  haarinf.  After  such  a  heariny  the  Au¬ 
thority.  In  its  discreUon.  may  upon  notice  re¬ 
ceive  further  evidence  or  hear  argument 
(7)  If  the  Authority  (<Mr  any  member  thereof 
or  any  individual  employed  by  the  Authority 
and  designated  for  such  purpose)  determines 
after  any  hearing  on  a  complaint  under  para¬ 
graph  (8)  of  this  subsection  that  the  preponder¬ 
ance  of  the  evidence  received  demonstrates 
that  the  agency  or  labor  organization  named  in 
the  complaint  has  engaged  in  or  is  engaging  In 
an  unfair  labor  practice,  then  the  individual  or 
individuals  conducting  the  hearing  shall  state 
In  writing  their  findings  of  fact  and  shall  Issue 
and  cause  to  be  served  on  the  agency  or  labor 
organization  an  order— 

(A)  to  cease  and  desist  from  any  such  unfair 
labor  practice  In  which  the  agency  or  labor 
organlaaUon  is  engaged: 

(B)  requiring  the  parties  to  renegotiate  a 
coUectlve  bargaining  agreement  In  accordance 
with  the  order  of  the  Authority  and  requiring 
that  the  agreement,  as  amended,  be  given  ret- 
roacUve  effect: 

(C>  requiring  reinstatement  of  an  employee 
with  backpay  in  accordance  srith  section  8SM 
of  this  title  or 

<0)  including  any  combination  of  the  ac¬ 
tions  described  in  subparagraphs  (A)  through 

(C)  of  this  paragraph  or  such  other  action  a'< 
will  carry  out  the  purpose  of  this  chapter. 

If  any  such  order  requires  reinstatement  of  an 
employee  with  backpay,  backpay  may  be  re¬ 
quired  of  the  agency  (as  provided  In  section 
88M  of  this  title)  or  of  the  tabor  organization, 
as  the  case  may  be.  which  Is  found  to  have  en¬ 
gaged  in  the  unfair  labor  practice  involved. 

(•)  If  the  Individual  or  individuals  conducting 
the  hearing  determine  that  the  preponderance 
of  the  evidence  received  falls  to  demonstrate 
that  the  agency  or  labor  organisation  named  in 
the  complaint  has  engaged  In  or  Is  engaging  in 
an  unfair  labor  practice,  the  individual  or  Indi¬ 
viduals  shall  state  in  writing  their  findings  of 
fact  and  shall  issue  an  order  dismissing  the 
complaint. 

(b)  In  connection  with  any  matter  before  the 
Authority  In  any  proceeding  under  this  section, 
the  Authority  may  request,  in  accordance  srith 
the  provisions  of  section  7108(1)  of  this  title, 
from  the  Director  of  the  Office  of  Personnel 
Management  an  advisory  opinion  concerning 
the  proper  Interpretation  of  rules,  regulations, 
or  other  policy  directives  issued  by  the  Office 
of  Personnel  Management. 


•  Tilt.  NcgetiallMi  tail 
pestts  Pasel 

(a)  The  Federal  Mediation  and  Coneillati<m 
Service  shall  provide  services  and  assistance  to 
agencies  and  exclusive  representatives  in  the 
resolution  of  negotiation  Impssaea  The  Servtee 
shall  determine  under  what  circumstances  and 
in  what  manner  it  shall  provide  services  and  as¬ 
sistance. 

(b)  If  voluntary  arrangements,  including  the 
services  of  the  Federal  Mediatitm  and  Concilia¬ 
tion  Service  or  any  other  third-party  mediation, 
fail  to  resolve  a  negotiation  impasse— 

(1)  either  party  may  request  the  Federal 
Service  Impasses  Panel  to  consider  the 
matter,  or 

(2)  the  parties  may  agree  to  adopt  a  proce¬ 
dure  for  binding  arbitration  of  the  negotia¬ 
tion  impasse,  but  only  if  the  procedure  is  ap¬ 
proved  by  the  Panel. 

(cXl)  The  Federal  Service  Impasses  Panel  is 
an  entity  within  the  Authority,  the  function  of 
which  is  to  provide  assistance  in  resolving  nego¬ 
tiation  Impasses  between  agencies  and  exclusive 
representatives. 

(2)  The  Panel  shall  be  composed  of  a  Chair¬ 
man  and  at  least  six  other  members,  who  shall 
be  appointed  by  the  President,  solely  on  the 
basis  of  fitness  to  perform  the  duties  and  func¬ 
tions  involved,  from  among  individuals  who  are 
fsmillar  with  Government  operations  and 
knowledgeable  In  labor-mshsgement  relations. 

(3)  Of  the  original  members  of  the  Panel.  2 
members  shall  be  appointed  for  a  term  of  1 
year,  2  members  shall  be  appointed  for  a  term 
of  3  years,  and  the  Chairman  and  the  remain¬ 
ing  members  shall  be  appointed  for  a  term  of  S 
years.  Thereafter  each  member  shall  be  ap¬ 
pointed  for  a  term  of  5  years,  except  that  an  in¬ 
dividual  chosen  to  fill  a  vacancy  shall  be  ap¬ 
pointed  for  the  unexpired  terra  of  the  member 
replaced.  Any  member  of  the  Panel  may  be  re¬ 
moved  by  the  President. 

(4)  The  Panel  may  appoint  an  Executive  Di¬ 
rector  and  any  other  individuals  It  may  from 
time  to  time  find  necessary  for  the  proper  per¬ 
formance  of  its  duties.  Each  member  of  the 
Panel  who  is  not  an  employee  (as  defined  in 
section  2105  of  this  title)  is  entitled  to  pay  at  a 
rate  equal  to  the  daily  equivalent  of  the  maxi¬ 
mum  annual  rate  of  basic  pay  then  currently 
paid  under  the  Genera)  Schedule  for  each  day 
he  is  engaged  in  the  performance  of  official 
business  of  the  Panel,  including  travel  time, 
and  is  entitled  to  travel  expenses  as  provided 
under  section  5703  of  this  title. 

(5XA)  The  Panel  or  its  designee  shall  prompt¬ 
ly  investigate  any  impasse  presented  to  it  under 
subsection  (b>  of  this  section.  The  Panel  shall 
consider  the  impasse  and  shall  either— 

(1)  recommend  to  the  parties  procedures  for 
the  resolution  of  the  impasse:  or 
(ii)  assist  the  parties  in  resolving  the  im¬ 
passe  through  whatever  methods  and  proce¬ 
dures.  including  factfinding  and  recommenda¬ 
tions,  it  may  consider  appropriate  to  accom¬ 
plish  the  purpose  of  this  section. 
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(B)  If  tlM  pwrtlM  do  not  arrive  at  a  aettle- 
aunt  afUr  aaaiatanfo  by  the  Panel  under  mb- 
porafrahh  (A)  of  this  paragraph,  the  Panel 
may— 

<1)  hold  hearings: 

(11)  administer  oaths,  take  the  testlnumy  or 
deposlUon  of  any  person  under  oath,  and 
Issue  subpenu  m  provided  In  section  Hii  of 
this  title;  and 

(Ul)  take  whatever  action  Is  necessary  and 
not  Inconsistent  with  this  chapter  to  resolve 
the  Impssse. 

(C)  Notice  of  any  final  action  of  the  Panel 
under  this  section  shall  be  promptly  urved 
upon  the  parties,  and  the  action  shall  be  bind¬ 
ing  on  such  parties  during  the  term  of  the 
agreement,  unless  the  parties  agree  otherwtu. 


1 7110.  Staadaids  of  conduct  for  labor  orgaaliatiOM 

(a)  An  agency  shall  <mly  accord  recognition  to 
a  labor  organisation  that  is  free  from  corrupt 
influences  and  influences  opposed  to  basic 
democratic  principles.  Except  as  provided  in 
subsection  (b)  of  this  section,  an  organixation  is 
not  required  to  prove  that  it  is  free  from  such 
influences  if  it  Is  subject  to  governing  require¬ 
ments  adopted  by  the  organisation  or  by  a  na¬ 
tional  or  international  labor  organisation  or 
federation  of  labor  organisations  with  which  it 
is  affiliated,  or  In  which  it  participates,  contain¬ 
ing  explicit  and  detailed  provisions  to  which  it 
subscribes  calling  for— 

(1)  the  maintenance  of  democratic  proce¬ 
dures  and  practices  Including  provisions  for 
periodic  elections  to  be  conducted  subject  to 
recognised  safeguards  and  provtskma  defining 
and  securing  the  right  of  individual  members 
to  participate  in  the  affairs  of  the  organisa¬ 
tion.  to  receive  fair  and  equal  treatment 
under  the  governing  rules  of  the  organisation, 
and  to  receive  fair  process  in  disciplinary  pro¬ 
ceedings; 

(3)  the  exclusion  from  office  in  the  organi¬ 
sation  of  persons  affiliated  sdth  communist 
or  other  totalitarian  movements  and  persons 
identified  with  corrupt  influences; 

(3)  the  prohibition  of  business  or  financial 
Interests  on  the  part  of  organization  officers 
and  agents  which  conflict  with  their  duty  to 
the  organization  and  its  members:  and 

(4)  the  maintenance  of  fiscal  Integrity  in 
the  conduct  of  the  affairs  of  the  organization, 
including  provisions  for  accounting  and  finan¬ 
cial  controls  and  regular  financial  reports  or 
summaries  to  be  made  available  to  members.' 

(b)  Notwithstanding  the  fact  that  a  labor  or¬ 
ganisation  has  adopted  or  subscribed  to  stand¬ 
ards  of  conduct  as  provided  in  subsection  <a)  of 
this  section,  the  organisation  is  required  to  fur¬ 


nish  evidence  of  its  freedom  from  corrupt  influ¬ 
ences  or  influences  opposed  to  basic  democratic 
principles  if  there  Is  reasonable  cause  to  believe 
that— 

(1)  the  organisation  has  been  suspended  or 
expelled  from,  or  Is  subject  to  other  sanction, 
by  a  parent  labor  organization,  or  federation 
of  organisations  with  which  it  had  been  affili¬ 
ated.  because  it  has  demonstrated  an  unwill¬ 
ingness  or  inability  to  comply  with  governing 
requlremenU  comparable  in  purpose  to  those 
required  by  subsection  (a)  of  section;  or 
(3)  the  organization  Is  in  fact  subject  to  in¬ 
fluences  that  would  preclude  recognition 
under  this  chapter. 

(c)  A  labor  organization  which  has  or  seeks 
recognition  as  a  represenutive  of  employees 
under  this  chapter  shall  file  financial  and  other 
reports  with  the  Assistant  Secretary  of  Labor 
for  Labor  Management  Relations,  provide  for 
bonding  of  officials  and  employees  of  the  orga¬ 
nization,  and  comply  with  trusteeship  and  elec¬ 
tion  standards. 

(d)  The  Assistant  Secretary  shall  prescribe 
such  regulations  as  are  necessary  to  carry  out 
the  purposes  of  this  section.  Such  regulations 
shall  conform  generally  to  the  princ^les  ap¬ 
plied  to  labor  organisations  in  the  private 
sector.  Complaints  of  violations  of  this  section 
shall  be  filed  with  the  Amistant  Secretary.  In 
any  matter  arising  under  this  secUon.  the  As¬ 
sistant  Secretary  may  require  a  labor  organiza¬ 
tion  to  cease  and  desist  from  violations  of  this 
section  and  require  it  to  take  such  actions  as  he 
considers  appropriate  to  carry  out  the  policies 
of  this  section. 

(e)  This  chapter  does  not  authorize  participa¬ 
tion  in  the  management  of  a  labor  organization 
or  acting  as  a  represenutive  of  a  labor  organi¬ 
zation  by  a  management  official,  a  supervisor, 
or  a  confidential  employee,  except  as  specifical¬ 
ly  provided  in  this  chapter,  or  by  an  employee 
if  the  participation  or  activity  would  result  in  a 
CMifUet  or  apparent  conflict  of  interest  or 
would  otherwise  be  IncompaUble  with  law  or 
with  the  official  duties  of  the  employee. 

(f)  In  the  case  of  any  labor  organization 
which  by  omission  or  commission  has  willfully 
and  int«itionaUy,  with  regard  to  any  strike, 
work  stoppage,  or  slowdown,  violated  section 
71lg(bXT)  of  this  title,  the  Authority  shaU. 
upon  an  appropriate  finding  by  the  Authority 
of  such  violation— 

<1)  revoke  the  exclusive  recognition  sUtus 
of  the  labor  organization,  which  shall  then 
immediately  cease  to  be  legally  entitled  and 
obligated  to  represent  employees  In  the  unit: 
or 

(3)  take  any  other  appropriate  disciplinary 
action. 
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•  7m.  praMtew 

^  (aXl)  Except  m  provided  In  pnrscraph  (2)  of 

this  subsection,  sny  ooUeetlve  bsrgsinlng  scree- 
Wm  ment  shell  provide  procedures  for  the  settle¬ 

ment  of  grievsnces.  Ineludlnc  questions  of  srbl- 
trsbillty.  Except  ss  provided  In  subsections  (d) 
end  <e)  of  this  section,  the  procedures  shell  be 
the  exclusive  procedures  for  resolvlnc  criev- 
enees  which  fell  within  its  eoverege. 

(2)  Any  collective  bercelnlnc  ecreement  mey 
exclude  eny  metter  from  the  eppUcetlon  of  the 
grievenee  procedures  which  ere  provided  for  in 
the  screement. 

(b)  Any  negotleted  grievenee  procedure  re¬ 
ferred  to  in  subsection  (e)  of  this  section  shell— 

(1)  be  feir  end  simple, 

(2)  provide  for  expeditious  processing,  end 

(3)  include  procedures  thet— 

<A)  sasure  an  exclusive  representetive  the 

right.  In  Its  own  behelf  or  on  behalf  of  any 
employee  In  the  unit  represented  by  the  ex¬ 
clusive  representetive.  to  present  and  proc¬ 
ess  grievances; 

(B)  assure  such  an  employee  the  right  to 
present  e  grievenee  on  the  employee's  own 
behelf,  end  assure  the  exclusive  represente¬ 
tive  the  right  to  be  present  during  the  griev¬ 
enee  proeeedlnc  end 

(C)  provide  thet  eny  grievenee  not  setls- 
faetorUy  settled  under  the  negotiated  griev¬ 
ance  procedure  shell  be  subject  to  binding 
arbitration  which  mey  be  invoked  by  either 
the  exclusive  representetive  or  the  agency. 

<e)  The  preceding  subsections  of  this  section 
shell  not  apply  with  respect  to  eny  grievance 
conoeming— 

(1)  eny  claimed  violation  of  aubchepter  HI 
of  chapter  73  of  this  title  (relating  to  prohib¬ 
ited  political  activities); 

(2)  retirement,  life  instirence,  or  health  in¬ 
surance; 

(3)  a  suspension  or  removal  under  section 
7532  of  this  UUe; 

(4)  eny  examination,  certification,  or  ap¬ 
pointment;  or 

(5)  the  clessifleetion  of  any  position  which 
does  not  result  In  the  reduction  In  grade  or 
pay  of  an  employee. 

(d)  An  aggrieved  employee  affected  by  a  pro¬ 
hibited  personnel  practice  under  section 
2302(bKl)  of  this  title  which  also  falls  under 
the  coverage  of  the  negotiated  grievance  proce¬ 
dure  may  raise  the  matter  under  a  statutory 
procedure  or  the  negotiated  procedure,  but  not 
both.  An  employee  shall  be  deemed  to  have  ex¬ 
ercised  his  option  under  this  subsection  to  raise 
the  matter  under  either  a  statutory  procedure 
or  the  negotiated  procedure  at  such  time  ss  the 
employee  timely  initiates  an  action  under  the 
applicable  statutory  procedure  or  timely  files  a 
grievance  In  writing,  in  accordance  srith  the 
provisions  of  the  parties'  negotiated  procedure, 
whichever  event  occurs  first.  Selection  of  the 
negotiated  procedure  in  no  manner  prejudices 
the  right  of  an  aggrieved  employee  to  request 
the  Merit  Systems  Protection  Board  to  review 
the  final  decision  pursuant  to  section  7702  of 
this  title  in  the  ease  of  any  personnel  action 
that  could  have  been  appealed  to  the  Board,  or. 


where  applicable,  to  request  the  Equal  Employ¬ 
ment  Opportunity  Commission  to  review  a  final 
dec^on  in  any  other  matter  involvii\g  a  com¬ 
plaint  of  dlsciimination  of  the  type  prohibited 
by  any  law  administered  by  the  Equal  Employ¬ 
ment  Opportunity  Commission. 

(eKl)  Matters  covered  under  sections  4303 
snd  7512  of  this  title  which  also  fall  srithln  the 
coverage  of  the  negotiated  grievance  procedure 
may,  in  the  discretion  of  the  aggrieved  employ¬ 
ee.  be  raised  either  under  the  appellate  proce¬ 
dures  of  section  7701  of  this  title  or  under  the 
negotiated  grievance  procedure,  but  not  both. 
Similar  matters  which  arise  under  other  per¬ 
sonnel  systems  applicable  to  employees  covered 
by  this  chapter  may.  in  the  discretion  of  the  ag¬ 
grieved  employee,  be  raised  either  under  the 
appellate  procedures,  if  any,  applicable  to  those 
matters,  or  under  the  negotiated  grievance  pro¬ 
cedure.  but  not  both.  An  employee  shaU  be 
deemed  to  have  exercised  his  option  under  this 
subsection  to  raise  a  matter  either  under  the 
applicable  appellate  procedures  or  under  the 
negotiated  grievance  procedure  at  such  time  as 
the  employee  timely  files  a  notice  of  appeal 
under  the  applicable  appellate  procedures  or 
timely  files  a  ^evance  in  writing  in  accordaitce 
with  the  provisions  of  the  parties'  negotiated 
grievance  procedure,  whichever  event  occurs 
first. 

<2)  In  matters  covered  under  sections  4303 
and  7512  of  this  title  which  have  been  raised 
under  the  negotiated  grievance  procedure  in  ac¬ 
cordance  with  this  section,  an  arbitrator  shall 
be  governed  by  section  7701<cXl)  of  this  title, 
as  applicable. 

(f>  In  matters  covered  under  sections  4303 
and  7512  of  this  title  which  have  been  raised 
under  the  negotiated  grievance  procedure  in  ac¬ 
cordance  with  this  section,  section  7703  of  this 
title  pertaining  to  judicial  review  shall  apply  to 
the  award  of  an  arbitrator  in  the  same  manner 
and  under  the  same  conditions  as  if  the  matter 
had  been  decided  by  the  Board.  In  matters 
similar  to  those  covered  under  sections  4303 
and  7512  of  this  title  which  arise  under  other 
personnel  systems  and  which  an  aggrieved  em¬ 
ployee  has  raised  under  the  negotiated  griev¬ 
ance  procedure,  judicial  review  of  an  arbitra¬ 
tor's  award  may  be  obtained  in  the  same 
manner  and  on  the  same  basis  as  could  be  ob¬ 
tained  of  a  final  decision  In  such  matters  raised 
under  applicable  appellate  procedures. 
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I  Tltt.  ExccptioM  t*  wMtnl  •waHa 

(A)  Either  party  to  arbitration  under  thla 
chapter  may  file  with  the  Authority  an  excep¬ 
tion  to  any  arbitrator's  award  pursuant  to  the 
arbitration  (other  than  an  award  relating  to  a 
matter  described  In  section  7121(f)  of  this  title). 
If  upon  review  the  Authority  finds  that  the 
award  is  deficient— 

(1)  because  It  Is  contrary  to  any  law,  rule,  or 
regulation:  or 

(2)  on  other  grounds  similar  to  those  ap¬ 
plied  by  Federal  courts  in  private  sector 
labor-management  relations: 

the  Authority  may  take  such  action  and  make 
such  recommendations  concerning  the  award  as 
it  considers  necessary,  consistent  with  applica¬ 
ble  laws,  rules,  or  regulations. 

(b)  If  no  exception  to  an  arbitrator’s  award  is 
filed  under  subsection  (a)  of  this  section  during 
the  30-day  period  beginning  on  the  date  the 
award  la  served  on  the  party,  the  award  shall  be 
final  and  binding.  An  agency  shall  take  the  ac¬ 
tions  required  by  an  arbitrator’s  final  award. 
’The  award  may  Include  the  payment  of  back¬ 
pay  (as  provided  in  section  SSM  of  this  title). 


1 7123.  Judicial  review;  enforccawnt 

(a)  Any  person  aggrieved  by  any  final  order 
of  the  Authority  other  than  an  order  under— 

(1)  section  7122  of  this  title  (involving  an 
award  by  an  arbitrator),  unless  the  order  in¬ 
volves  an  unfair  labor  practice  under  section 
7118  of  this  title,  or 

(2)  section  7112  of  this  title  (Involving  an 
appropriate  unit  determination), 

may,  during  the  60-day  period  beginning  on  the 
date  on  which  the  order  was  issued,  institute  an 
action  for  judicial  review  of  the  Authority's 
order  in  the  United  States  court  of  appeals  in 
the  circuit  in  which  the  person  resides  or  trans¬ 
acts  business  or  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia. 

(b)  The  Authority  may  petition  any  appropri¬ 
ate  United  States  court  of  appeals  for  the  en¬ 
forcement  of  any  order  of  the  Authority  and 
for  appropriate  temporary  relief  or  restraining 
order. 

(c)  Upon  the  filing  of  a  petition  under  subsec¬ 
tion  (a)  of  this  section  for  judicial  review  or 
under  subsection  (b)  of  this  section  for  enforce¬ 
ment,  the  Authority  shall  file  in  the  court  the 
record  in  the  proceedings,  as  provided  in  sec¬ 
tion  2112  of  title  28.  Upon  the  filing  of  the  peti¬ 
tion.  the  court  shall  cause  notice  thereof  to  be 
served  to  the  parties  Involved,  and  thereupon 
shall  have  jurisdiction  of  the  proceeding  and  of 


the  question  determined  therein  and  may  grant 
any  temporary  relief  (including  a  temporary  re¬ 
straining  order)  it  considers  just  and  proper, 
and  may  make  and  enter  a  decree  affirming  and 
enforcing,  modifying  and  enf(»ving  as  so  modi¬ 
fied.  or  setting  aside  in  whole  or  in  part  the 
order  of  the  Authority.  The  filing  of  a  petition 
under  subsection  (a)  or  (b)  of  this  section  shall 
not  operate  as  a  stay  of  the  Authority’s  order 
unless  the  court  specifically  orders  the  stay. 
Review  of  the  Authority’s  order  shall  be  on  the 
record  in-  accordance  with  section  708  of  this 
title.  No  objection  that  has  not  been  urged 
before  the  Authority,  or  its  designee,  shall  be 
considered  by  the  court,  unless  the  failure  or 
neglect  to  urge  the  objection  is  excused  because 
of  extraordinary  circumstances.  The  findings  of 
the  Authority  with  respect  to  questions  of  fact, 
if  supported  by  substantial  evidence  on  the 
record  considered  as  a  whole,  shall  be  conclu¬ 
sive.  If  any  person  applies  to  the  court  for  leave 
to  adduce  additional  evidence  and  shows  to  the 
satisfaction  of  the  court  that  the  additional  evi¬ 
dence  is  material  and  that  there  were  reasona¬ 
ble  grounds  for  the  failure  to  adduce  the  evi¬ 
dence  in  the  hearing  before  the  Authority,  or 
its  designee,  the  court  may  order  the  additional 
evidence  to  be  taken  before  the  Authority,  or 
its  designee,  and  to  be  made  a  part  of  the 
record.  The  Authority  may  modify  its  findings 
as  to  the  facts,  or  make  new  findings  by  reason 
of  additional  evidence  so  taken  and  filed.  The 
Authority  shall  file  its  modified  or  new  find¬ 
ings.  which,  with  respect  tc  questions  of  fact,  if 
supported  by  substantial  evidence  on  the  record 
considered  as  a  whole,  shall  be  conclusive.  The 
Authority  shall  file  its  recommendations,  if 
any,  for  the  modification  or  setting  aside  of  its 
original  order.  Upon  the  filing  of  the  record 
with  the  court,  the  jurisdiction  of  the  court 
shall  be  exclusive  and  its  judgment  and  decree 
shall  be  final,  except  that  the  judgment  and 
decree  shall  be  subject  to  review  by  the  Su¬ 
preme  Court  of  the  United  States  upon  writ  of 
certiorari  or  certification  as  provided  in  section 
1254  of  tiUe  28. 

(d>  The  Authority  may,  upon  issuance  of  a 
complaint  as  provided  in  se^on  7118  of  this 
title  charging  that  any  person  has  engaged  in 
or  is  engaging  in  an  unfair  labor  practice,  peti¬ 
tion  any  United  States  district  court  within  any 
district  in  which  the  unfair  labor  practice  in 
question  is  alleged  to  have  occurred  or  in  which 
such  person  resides  or  transacts  business  for  ap¬ 
propriate  temporary  relief  (Including  a  re¬ 
straining  order).  Upon  the  filing  of  the  petition, 
the  court  shall  cause  notice  thereof  to  be  served 
upon  the  person,  and  thereupon  shall  have  ju¬ 
risdiction  to  grant  any  temporary  relief  (includ¬ 
ing  a  temporary  restraining  order)  it  considers 
just  and  proper.  A  court  shall  not  grant  any 
temporary  relief  under  this  section  if  it  would 
Interfere  with  the  ability  of  the  agency  to  carry 
out  its  essential  functions  or  if  the  Authority 
falls  to  establish  probable  cause  that  an  unfair 
labor  practice  is  being  committed. 
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•  7131.  Official  Um 

(a)  Aay  employee  representing  an  exclusive 
representative  in  the  negotiation  of  a  collective 
bargaining  agreement  under  this  chapter  ahan 
be  authorised  official  time  for  such  purposes, 
including  attendance  at  impasse  proceetUng, 
during  the  time  the  employee  otherwise  would 
be  in  a  duty  statua  The  number  of  employees 
for  whma  official  time  is  authorised  under  this 
subsection  shall  not  exceed  the  number  of  indi¬ 
viduals  designated  as  representing  the  agency 
for  such  purposes. 

(b)  Any  activities  performed  by  any  employee 
relating  to  the  internal  business  of  a  labor  orga¬ 
nization  (including  the  sirileitation  of  member¬ 
ship,  elections  of  labor  organization  officials, 
and  ci^ectlon  of  dues)  shall  be  performed 
during  the  time  the  employee  is  in  a  non-duty 
status. 

(c)  Except  as  provided  in  subsection  (a)  of 
this  section,  the  Authority  shall  determine 
whether  any  employee  participating  for.  or  on 
behalf  of.  a  labor  organization  in  any  phase  oi 
proceedings  before  the  Authority  shall  be  au¬ 
thorized  official  time  for  such  purpose  during 
the  time  the  employee  otherwise  would  be  in  a 
duty  status. 

(d)  Except  as  provided  in  the  preceding  sub¬ 
sections  of  this  section— 

(1)  any  employee  representing  an  exclusive 
representative,  or 

(2)  in  connection  with  any  other  matter  cov¬ 
ered  by  this  chapter,  any  employee  in  an  ap¬ 
propriate  unit  represented  by  an  exclusive 
representative, 

shall  be  granted  official  time  In  any  amount 
the  agency  and  the  exclusive  representative  in¬ 
volved  agree  to  be  reasonable,  necessary,  and  in 
the  public  interest. 


•  7132.  Sabptass 

(a)  Any  member  of  the  Authority,  the  Gener¬ 
al  Counsel,  or  the  Panel,  any  administrative  law 
Judge  appointed  by  the  Authority  under  section 
3105  of  this  title,  and  any  employee  of  the  Au¬ 
thority  designated  by  the  Authority  may— 

(1)  issue  subpenas  requiring  the  attendance 
and  testimony  of  witnesses  and  the  produc¬ 
tion  of  documentary  or  other  evidence  from 
any  place  in  the  United  States;  and 


(2)  administer  oaths,  take  or  order  the 
takhig  of  depositions,  order  re^wnses  to  writ¬ 
ten  Interrogatories,  examine  witnesses,  and 
receive  evidence. 

No  subpena  shall  be  issued  under  this  section 
which  requires  the  disclosure  of  Intramanage¬ 
ment  guidance,  advice,  counsel,  or  training 
within  an  agency  or  between  an  agency  and  the 
Office  of  Personnel  Management 

(b)  In  the  case  of  contumacy  or  failure  to 
obey  a  subpena  issued  under  subsection  (aXl) 
of  this  section,  the  United  States  district  court 
for  the  Judicial  district  in  which  the  person  to 
whom  the  subpena  is  addressed  resides  or  is 
served  may  issue  an  order  requiring  such 
person  to  appear  at  any  designated  place  to  tes¬ 
tify  or  to  produce  documentary  or  other  evi¬ 
dence.  Any  failure  to  obey  the  order  of  the 
court  may  be  punished  by  the  court  as  a  con¬ 
tempt  thereof. 

(c)  Witnesses  (whether  appearing  voluntarily 
or  under  subpena)  shall  be  paid  the  same  fee 
and  mileage  allowances  which  are  paid  subpe- 
naed  witnesses  in  the  courts  of  the  United 
States. 


•  7133.  Compilation  and  publication  of  data 

(a)  The  Authority  shall  maintain  a  file  of  its 
proceedings  and  copies  of  all  available  agree¬ 
ments  and  arbitration  decisions,  and  shall  pub¬ 
lish  the  texts  of  its  decisions  and  the  actions 
taken  by  the  Panel  under  section  7119  of  this 
tiUe. 

(b>  All  files  maintained  under  subsection  (a) 
of  this  section  shall  be  open  to  inspection  and 
reproduction  in  accordance  with  the  provisions 
of  sections  552  and  552a  of  this  title. 


•  7134.  Regulations 

The  Authority,  the  General  Counsel,  the  Fed¬ 
eral  Mediation  and  Conciliation  Service,  the  As¬ 
sistant  Secretary  of  Labor  for  Labor  Manage¬ 
ment  Relations,  and  the  Panel  shall  each  pre¬ 
scribe  rules  and  regulations  to  carry  out  the 
provisions  of  this  chapter  applicable  to  each  of 
them,  respectively.  Provisions  of  subchapter  II 
of  chapter  S  of  this  title  shall  be  applicable  to 
the  issuance,  revision,  or  repeal  of  any  such 
rule  or  regulation. 
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17135.  ContlniMUon  of  cxltdog  low*,  rccofnitioiu, 

OfreemcnU,  oh4  procctforco 

(a)  Nothing  contained  in  this  chapter  shall 
preclude— 

(1)  the  renewal  or  continuation  of  an  exclu¬ 
sive  recognition,  certification  of  an  exclusive 
representative,  or  a  lawful  agreement  be¬ 
tween  an  agency  and  an  exclusive  representa¬ 
tive  of  its  employees,  which  is  entered  into 
before  the  effective  date  of  this  chapter,  or 

(2)  the  renewal,  continuation,  or  initial  ac¬ 
cording  of  recognition  for  units  of  manage¬ 
ment  officials  or  supervisors  represented  by 
labor  organizations  which  historically  or  tra¬ 
ditionally  represent  management  officials  or 
supervisors  in  private  Industry  and  which 
hold  exclusive  recognition  for  units  of  such 
officials  or  supervisors  in  any  agency  on  the 
effective  date  of  this  chapter. 

(b)  Policies,  regulations,  and  procedures  es¬ 
tablished  under  and  decisions  issued  under  Ex¬ 
ecutive  Orders  11491.  11619,  11636.  11787,  and 
11838,  or  under  any  other  Executive  order,  as  in 
effect  on  the  effective  date  of  this  chapter, 
shall  remain  in  full  force  and  effect  until  re¬ 
vised  or  revoked  by  the  President,  or  unless  su¬ 
perseded  by  specific  provisions  of  this  chapter 
or  by  regulations  or  decisions  issued  pursuant 
to  this  chapter. 
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Subcimofr  1.  Pataooo  and  Aaoliobility 

1*1.  FCRPOCT.  This  cm  Chapttr  ssta  forth  polielos  sad  proctduros  sppli- 
eabla  to  lsbor-«saa|tMat  rolstleas  vithia  tho  Oofsrta^t  of  Oofoaso  la  ordor 
to  proaeto  offsetlvo  sad  oqalublo  iaploatatatloa  of  tho  pollclos,  rights  sad 
rospoaaibilitlos  ostsbllshod  hj  tho  fodorsl  Sorvied  Lsbor-Msasgoswat  Kolstloas 
SUtaco  (C?I1  711. E-1)  sad  OoO  Olroctlro  1426.1  (CF!1  721. E-2}. 

1-2.  APPIICABILITT  AND  SCOFE 

s  Eaeopt  ss  provldod  la  subsoetloa  b. ,  bolov,  tho  provisioos  of  this 
Quptor  sad  tho  Fsdoral  Sorviet  Lsbor-Hsasgcaoat  Xolstions  Statute  (CFH 
711. £-1]  apply  to  tho  Offleo  of  tho  Soerotary  of  Dofoaso,  tho  Military 
Oopartaoats,  tho  Orgaalaatioa  of  tho  Jolat  C^ofs  of  Staff,  and  tho  Defense 
Agoaelos.  iaelodlag  aoaappropriated  fuad  lastruaeatalitles  under  thoir  juris- 
dletion 

b.  This  Chapter  aad  tho  Statute  shall  aot  apply: 

(1)  To  tho  National  Security  Agoacy,  as  prooidod  ia  S  U.S.C. 
7103(a)(3); 

(2)  To  orgaalaatloaal  or  fuaetloaal  oatitlas  within  tho  Oopartaont 
of  Oofeasr  w^eh  tho  Prosidoat  has  oaeludod  frosi  eoworago  pursuaat  to  5  U.S.C. 
7103(b)  aad  which  are  listed  ia  Eaocutlwo  Ordor  12171  (CPM  711. £-3);  or 

(3)  Eaeopt  for  those  la  tho  Paaaaa  Caaal  ares,  to  soa-U.S.  eltiaea 
porsoaaol  oaployod  at  iastallatloas  or  actlwitlos  of  tho  DopartsMat  of .Defease 
which  are  outside  the  United  States,  lolatloashlps  with  later  orgaalaatlons 
roprosoatlag  such  aoa-U.S.  eitlaoa  oaployoos  will  bo  eoaslstoat  with  portiaent 
^torgoworaaoatal  agrosaonts .  local  pcactleas  aad  custoas  aad  DoO  lastxuetion 
1400.10  (CPU  711. £-4). 

1-3  •  BIFINITIONS .  See  Appoadia  D. 

1*4.  KEflhjLidS.  See  Appoadia  £. 

1*5.  EilECTIVE  DATE  AND  IMPLDIENTATION.  This  CFM  Chapter  is  effectiwc 
iaaodlatoly.  Forward  two  copies  of  iapleaoatlag  docuaeats  to  tho  Assistant 
Soerotary  of  Dofoaso  (Maapowor,  Xosorwo  Affairs,  aad  Logistics)  within  120 
days.  Zuofar  as  appropriate,  priaary  aatloaal  subdlwisloas  shall  consult 
with  ropresoatatlTos  of  rocogalaod  labor  orgaalaatlons  ia  foraulatiag  such 
docuaeats. 
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2*1.  lASIC  HUHCIPLES .  Labot-Moat^^^  rtlatioaa  la  th«  Oapartaaat  of 
OtfaaaosJull  bo  fooono^  by  tbo  folloviaf  yolleloa.aad  priaelploa: 

a.  Iffoctloo  Iabor*aaoafOfloat  rolatioaa  art  a  baalc  pa&-t  of  tbo  ro* 
•foosibiXity  of  DoO  aaaaiora,  ailitary  aad  civiXiao,  at  aXl  XoooXa,  %rborovor 
tboro  art  oaploytos  aabjoct  to  tbo  Fodoral  Somco  Laber-HaaatoMot  Xolatioos 
Sututo  (C?H  711.2-1). 

b  Authority  oa  aattora  of  poraocmoX  policy  and  practice  aad  workini 
eoadltleaa  wiXl  bo  dolofatod  to  tbo  aaxtam  foaaiblo  oatoat  ceoaiitont  with 
tbo  aood  for  ualfonity  (vboro  sueb  a  aood  oaista),  offlcloacy,  and  for 
offoctiro  diroctioa  aad  eoatroX.  OoXotatloa  to  local  aaaagort  ifill  help  to 
oaauro  MaaiayfuX  oaployoo  parti cipatioa,  aa  ooXl  aa  to  aooid  oacalatioa  of 
probXoM  wbieb  abould  bo  roaolood  at  lower  Xooola. 

e.  Haaofots  abaXX  rafxaia  froa  latorforlat  with  tbo  frto  eboico  of 
oapXoyooa  la  roproaoatatioa  aattara.  Vhoa  oaployooa  baoo  eboaoa  oxeluairo 
roproaoatatioa  tbroutb  oatabXiabod  procoduroa,  aaaafora  abouXd  taka  stops  to 
oatabliab  poaitioo  aad  eeaatruetioo  roXatloaa^pt  with  tbo  aaioa  soloctod. 

d.  lapbaaia  la  doaXiat  vitb  rotofalxod  oaioaa  viXX  bo  aot  oaXy  oa  tbo 
taaoXtttloa  of  iaauos  aad  probloaa  vbicb  ariao  at  tbo  bartaiaiat  table  aad  at 
tbo  workaito*  bat  also  oa  tbo  oatabliafaswat  of  roXatioaabipa  aad  oader- 
ataadlaia  that  eaa  hoXp  to  ptoeXudo  sack  probXeaa.  VAoa  diaputoa  eaaaot  bo 
xaaoXrod  vitboat  tbixd-party  aaaiataaeo,  aad  roaort  to  soeb  aaaiataace  is 
tlsMXy  aad  appropriato,  tbo  aacblaory  oatabXiabod  by  tbo  Statato  wiXX  bo 
atlli^  aa  oxpoditioaaXy  aa  poaaibXo  la  ordor  to  roaewo  aaeb  diapatos  as 
sooreoa  of  frletioa,  oopXoyoo  diaaatiafactioa,  aad  rodacod  produetioity. 

0.  Uaifloa  whieb  booo  booa  aceoedod  coeofaitioo  aa  tbo  aseXuaioo  ropre- 
soataeioo  of  OoD  oivXoyooa  boro  a  lofitiaato  iatoroat  ia  aattora  affeetiai  the 
tocaa  aad  eooditiooa  of  oaployaoat  of  poraoaaoX  ia  tbo  borfaiaiaf  uait.  Atteu- 
tioa  abould  bo  doootod  to  oaauriaf  that  iafotaotioa  eoaeoxaiaf  sueb  oattors  is 
prooidod  to  aaioa  roproaoatatiooa  aa  a  oottor  of  good  Xabor-aaaageaoat  practice. 

f.  Ibo  aebiflooBoat  of  oodosa  aad  offieieat  work  practieoa  aad  a  coa- 
aitaoat  to  bigb  staadarda  of  porfosaaaee  are  easoatiaX.  !!aaagors  oust  retain 
tbo  ability  a^  autbority  to  dotoraiaa  work  aetboda,  aasiga  -werkt  aad  oake 
otbor  dodaiooa  that  are  boaic  to  tbo  effieioat  aaaagoaoat  of  tbo  public 
oatoxpriao  aad  tbo  aeeeovXiabaoat  of  tbo  aatioaaX  soeurity  oiaaioa  of  the 
Doportaoat  of  Dofoaao. 

g.  Labor-oaaagcaoat  rolatioaa  actiwitios  will  bo  glwoa  a  higl«  priority 
ia  tbo  aXXocatioa  of  roaoureoa  aad  oaapowor  ia  ordor  to  asaure  adequate  pre- 
foaaioaoX  staff  roaoureoa  aad  traiaiag  of  aaaagora  ia  tbia  area. 
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2-2.  SUBJECTS  APPROPRJATI  TOW  KEGOTIATIOK.  Subjects  sppropristt  for  ncfotia* 
ties  wltb  labor  ertsaixatieas  KelOiat  txclusxv*  rtcognitioa  include  eenditioas 
•f  ei^loynent  ef  unit  eaployees  as  defined  in  S  U.S.C.  7103(a)(14),  which  fall 
within  the  scope  of  authority  of  the  responsible  official  at  the  level  at  which 
receinitiott  was  accorded.  Also  subject  to  negotiation,  insofar  as  theii  appli¬ 
cation  to  the  unit  at  the  level  of  bargaining  is  concerned,  arc  natters  of 
personnel  policy  and  practice  set  forth  la  (a)  regulations  issued  below  the 
prinary  national  subdivision  level,  and  (b)  a  regulation  issued  at  the  OoO  or 
priaary  national  subdivision  level  (1)  for  tfhich  a  specific  exception  has  been 
granted  by  the  issuing  authority  or  (2)  with  respect  te  which  the  Federal  Labor 
Relations  Authority  has  detenined  that  no  conpelling  need  exists 

2-3.  HANAGBffiyr  RlGgTS.  In  dealings  with  labor  organizations,  DoO  nanagenent 
representatives  shall  ensure  that  the  nanagenent  rights  set  forth  in  S  U.S.C. 
7106(a)  are  retained. 

2-4.  PROySALS  rOR  CHA.NCES  IE  REGULATION .  Nothing  in  this  Chapter  shall  be 
considered  te  inply  that  the  existence  of  established  DoO-wide  or  prinary 
national  subdivision  personnel  policies  or  regulations  on  any  natter  precludes 
recognised  labor  organizations  fron  presenting  suggested  changes  or  nodifica- 
tions  in  those  policies  or  regulations  to  the  officials  responsible  for  then. 

2*5-  COKFLl^  or  IhrJLtdST.  In  order  to  avoid  actual  or  apparent  conflicts 
of  interest  between  the  activities  of  OoO-  personnel  and  their  official  responsi¬ 
bilities.  it  is  the  policy  of  the  OepartsMut  of  Defense  that: 

a.  Although  the  following  individuals  nay  join  any  labor  organization, 
they  nay  not  act  as  a  representative  of,  participate  in  the  nanagenent  of,  or 
be  represented  by  any  such  organization  which  is  subject  te  the  Federal  Service 
Labor-Hanagenent  Relations  Statute  (CM  711.X-1): 

(1)  nanagenent  officials  and  supervisers  (except  that  this  subsec¬ 
tion  does  not  apply  to  supervisers  in  naritine  occupations  serving  as  officers 
or  representatives  of  labor  organizations  which  traditionally  represent  such 
st^ervisors  in  private  industry  and  which  held  exclusive  recognition  for  one 
or  nere  units  of  such  supervisors  in  any  Federal  agency  on  October  29,  1969, 
or  supervisors  in  units  te  which  section  1271(a)  of  the.Panana  Canal  Act  of 
1979  (CM  711. £-3)  applies). 

(2)  Eaployees  engaged  in  personnel  work  in  other  than  a  purely 
clerical  capacity;  and 

(3) *  Confidential  eaployees. 

b.  No  caployee  shall  carry  on  any  activities,  as  an  officer  or  agent 
or  a  labor  organization,  which  conflict  or  give  the  appearance  of  conflicting 
with  the  proper  exercise  of,  or  are  incoapatiblc  with,  his  or  her  official 
duties  or  responsibilities.  In  the  event  such  a  conflict  or  inco^atibility 
arises,  the  individual  ceneemed  will  be  given  a  reasonable  opportunity  to 
correct  the  condition  causing  it.  Should  an  apparent  conflict  or  incoopati- 
bility  arise  with  reference  to  an  caployee  in  an  exclusive  unit,  consideration 
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•hall  ^  fivca  to  th«  filial  of  «  iiait  elorifi cation  poticioa  imdor  tho  pro- 
cadurof  sot  forth  ia  tho  rotulatioas  of  tho  Fodoral  Labor  Kolatioaa  Authority 
(cm  711. X*0),  S  CFS  2422,  to  obtain  a  dotoraiaatioa  as  to  whothor  tho 
oaployoo  ia  proporly  iacludod  ia  tho  aait. 

2-0.  ttSPOWSIBIIiniS 


a.  Sosp^asibility  for  tho  dovoloiMoat  of  Dopartaont  of  Oofcaso  policy 
rotardiat  labor-otaasgcsMut  rolatioas  aad  for  ceordiaatioa  of  labor-aaaagoacnt 
rolatioas  prograos  aad  activitios  threughout  tho  Dopartaoat  rests  with  tho 
Aasistaac  Soerttary  of  Oof oast  (Haapowor,  Bosorvo  Affairs,  aad  Logistics),  as 
sot  forth  ia  OoO  Oirtetivo  1426.1  (CF9  711. £-2}.  Tho  dosignoo  of  tho  ASO 
(llltA&L)  for  tho  carryiag  out  of  those  fuactioas,  except  for  tho  aost  critical 
policy  dotozaiaatioas ,  is  tho  Deputy  Assistant  Secretary  of  Oofoaso  (Civilian 
Forsoaaol  Policy).  Tho  DASO(CPP)  is  accordingly  tho  Dopartaoat ’a  priaary  point 
of  contact  with  tho  Fodoral  Labor  Relations  Authority.  Pziaary  national  sub¬ 
divisions  will  sttbait  aay  letter,  petition,  or  other  docuaoat  to  Authority 
headquarters  iavolviag  a  policy  issue,  a  negotiability  dispute,  or  oxetptions 
to  an  arbitration  award  only  after  consultation  with  and  authorlaatioa,  on  a 
case  basis,  froa  tho  DASD(Cn).  Tho  OASO(C?P)  will  ceordiaatt  as  appropriate 
with  tho  Office  of  tho  Goaoral  Couasol,  Dopartaoat  of  Defease. 

b.  The  Hoad  of  each  priaary  oational  subdivision  having  Jurisdiction 
ever  oaployoos  paid  froa  both  appropriated  aad  aonapprapriatod  funds  shall 
dosignato  a  siaglo  official  to  act  on  his  or  her  behalf  ia  fenmlatiag  labor- 
MBAgtaeat  rolaUoas  policies  applicable  to  both  typos  of  oaployoos  and  to 
decide  or  rocoaaond  action  on  disputes  iavolviag  both  typos  of  oaployoos  which 
■Ay  arise  out  of  the  labor-aaaagoaoat  miatioas  prograa. 

2-7.  PAlHIHC.  Tho  enundiag  officer  of  a  DoO  activity  at  which  there  are 
^  or  aoro  bargaiaiag  uniu  coasistiag  of  civiliaa  eaployoos  subject  to  this 
Chapter  aad  tho  Federal  SosTico  LaborHlaaageaeat  Rolatioas  Sutato  should 
arrange  to  attend  a  course  ia  labor-aanageaent  relations  of  at  least  2  days' 
duratira  prior  to  or  within  6  aenths  of  the  date  he  or  she  reports  to  tho 
within  6  aenths  of  tho  date  sa  exclusive  representative  is 
certified  for  tho  first  tiao  at  tho  aetinty,  unless  he  or  she  has  attended 
e^valeat  training  within  the  previous  3  i^ars.  An  iadivtdual  designated  as 
^irpersoa  of  the  aaaageaeat  negotiatiag  teaa  at  a  DoD  activity  shall,  unless 
he  or  she  ia  experienced  ia  labor  negotiations,  undergo  appropriate  negotia- 
conducted  either  by  a  priaary  national  subdivision  or  the  Office 
of  Fersoaael  haaageaent  prior  to  the  ceaaesceaeat  of  negotiations. 

AREA.  CttMtOOlATIOif.  DoO  activities  with  eaployoos  subject  to  the 
SUt^  are  strongly  encouraged  to  participate  with  ether  Federal  offices  and 
!■  the  sane  geographic  area  ra  coanittees  or  stu^  groups  fozacd 
for  the  purpose  of  exehangiag  iaforaation  cancemiag  develepaonts  ia  local 
■AfA^Ations  aad  other  aspects  of  labor-eaaagesMnt  relationships  of  concers  co 
••■Ageaeat.  Iftere  ao  such  iataractivity  group  exists,  the  largest  DeO  activity 
ia  the  area  is  encouraged  to  uhe  the  initiative  ia  foraiag  oae. 
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a*9.  PmCEiCT  SITUATIONS .  HoUlaf  ia  thi»  Chapter  or  aay  agraaMats 
aattrao  iato  uadlar  ita  provlaioaa  shall  restrict  the  Departaeat  of  Oaf ease  or 
its  officials  ia  situatioas  of  eaergeacy  item  takiag  aay  actieas  aecessary  to 
carry  out  its  aissioa. 
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8>ibctoPt«r  3.  lUcotnltioa  ot  4Bd  Df  linis  with  Ubor  Ort>aiz«tioB$ 

3-1.  quirrDic  miom.  coHSCi^iinoii  iichts 

a.  U|poa  writtaa  rtquatt  by  eba  baad  of  o  aatioool  cr  iatorutioaol 
labor  ortaalratioa,  oatiooal  eoasultatioa  ritbta  iball  bo  oxtaodod  by  tbt  hard 
of  a  priiary  aa^iooal  aobdiaisien  witbia  OoO  wbaa  it  la  datataiaad  tba 
orgaaiaatioa  aatta  tba  eritaria  sat  forth  la  tba  rosulationa  of  tba  Fadoral 
Labor  lalatiooa  Authority  (OH  711. C-d),  S  CFH  2426,  with  rospoct  to  that 
priaaty  oatiooal  subdlriaioc. 

b.  Katiooal  eoasultatioa  rifhts  shall  bo  txttodtd  by  tha  AS0(HRA&I) 
wbaa  it  is  datataiaad  that  a  ro^uastiat  labor  orgaaizatioa  aaats  the  estab' 
lisbad  eritaria  with  raspoet  to  tba  DoO  as  a  whole 

c.  Ooce  aaeb  year  the  head  of  aaeb  priaary  aatioaal  suhdivisioa  and 
tba  ASOCURASI)  will  rawiaw  graats  of  aatioaal  eoasalutioa  rights  thaa  ia 
.affect  to  datasaiaa  wbatbar  tba  labor  orgaairatioas  iavolwad  eoatiaua  to  0000 
the  eritaria  for  such  rights.  Figures  used  for  this  purpose  will  be  those 
reported  to  tba  Offiea  of  Parsoaaal  baasgeaeat  ia  Nowaabar  of  aaeb  year  aad 
raflactad  suhsaquaatly  la  OPtf's  aaaual  publieatioa  ''Uaioa  Raeogaitioa  ia  the 
Fadoral  (iowaraaaat.’*  Where  it  is  datataiaad  that  a  labor  orgaaizatioa  ao 
loafer  reprasaots  aaough  aaployaaa  uadar  azelusiwa  raeogaitioa  to  qualify  for 
oaeioasl  eoasultatioa  rights,  tba  orgaaizatioa  will  bo  prewidad  30  days’ 
adwaaea  writtaa  aotiea  of  iateat  to  tanuLaata  its  aatioaal  eoasultatioa  rights. 

3-2.  BfALUCS  wm  ORCAglZAnOW  BOLDIHG  MATIOHAL  CObSllLTATIOII  RIGHTS 

a.  A  labor  orgaaizatioa  graatad  aatioaal  eoasultatioa  rights  shall  be 
aotifiad  by  the  priaary  aatioaal  subdirlsioa  of  proposed  substaatiwe  ebaagas 
ia  porsoaaal  polieios  issued  by  the  priaary  aatioaal  subdiwisioa  vhieb  affect 
aoployees  represoatad  ^  the  orgaaizatioa,  aad  shall  bo  giwea  tba  opportuaity 
to  ceoaeat  oa  such  proposed  polieios.  The  priaary  aatioaal  sabdiwisioa  will 
respoad  ia  vritiag  to  labor  orgaaizatioos  suboittiag  eo«eats,  adrisiag  tbea 
of  the  reasoas  for  tba  aetioas  tabea. 

b.  Aa  orgaaizatioa  boldiag  aatioaal  eoasultatioa  rights  oay  raise 
porsoaaal  policy  aattara,  iaclodiag  roasted  ebaagas  ia  parsoaaal  policies, 
procedures  aad  practices  of  iatarest  to  tba  aoployees  they  represaat,  either 
ia  wrltiag  or  through  eoofarriag  ia  persoa  with  appropriate  officials  of  the 
priaary  aatioaal  sabdiwisioa  eeacaraed.  The  wievs  aad  suggastioas  of  orgaai* 
zatioos  boldiag  aatioaal  eoasultatioa  rights  will  be  eoasidarad  earafully  in 
the  fosoulatioa  or  rowisioa  of  persooaal  policies. 

e.  Frlaary  aatioaal  subdiTisioas  are  aot  required  to  eoasult  with  a 
labor  orgaaizatioa  boldiag  aatioaal  eoasultatioa  rights  with  respect  to  any 
aaaageaeat  deeis'ioa  or  actioa  which,  if  the  orgaaizatioa  were  eatitlad  to 
ezelnsiwe  recogaitiou  at  the  aatioaal  lewel,  would  aot  be  iaeludad  within  the 
obligatioa  to  aegotiata  as  sot  forth  ia  tba  Federal  Serwica  Labor-banageaent 
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Mlauooa  Su(uc«  (CM  7]1.£«1).  Rowavcr,  labor  eriamaacioos  auat  b«  iaforaod 
of  ittcb  proposod  docisioaa  or  aetioaa  aad  art  oatitlod  to  consult,  on  rtquost, 
winb  ropard  to  tboir  iapact  on  anploytos  ctprtsoatod  by  tlu  organitation. 

3-3.  CTOgPURES  REUTIKC  TO  PniTIOHS  FOR  PCtUSlVt  RECOOlinOK 

a.  Eaeb  prinary  national  subdivision  shall  tstablish  procedures  to 
ensure  that  upon  receipt  of  a  copy  of  a  petition  filed  by  a  labor  ortanizatlon 
for  exclusive  recognition  in  a  0o£l  activity  or  eoanaad,  or  a  request  for  consol¬ 
idation  of  existing  units,  the  activity  or  coonaad  involved  will  prooptly 
forward  a  copy  of  the  petition  or  request  to  the  bead  of  the  prinary  national 
subdivision  or  designee. 

b.  The  criteria  set  forth  in  CM  711. A  will  be  applied  by  prinary 
national  subdivisions,  eonnands  and  activities  in  determining  their  position 
as  to  the  appropriateness  of  units  under  consideration.  Vo  particular  type  of 
unit  nay  be  prescribed  in  advance  by  aanagement  officials.  (laformation  coa* 
earning  procedures  for  the  handling  of  disputes  on  unit  tpresentation  and 
election  issues  is  set  forth  in  CM  711.4*1.) 

c  Where  agreement  is  reached  on  a  unit,  the  activity  or  command,  as 
appropriate,  shall  cooperate  with  the  Federal  Labor  Relations  Authority, 
and  with  the  labor  organisationCs}  involved,  in  working  out  arrangemenu 
and  details  of  an  election  (unless  the  unit  rtsulu  from  the  agreed-upon 
conaelidation  of  existing  units)  to  be  supervised  or  conducted  by  the 
Authority. 


d.  Reads  ef  OoD  commanda  and  activities  are  reapoasibln  for  complying 
with  applicable  regulations  of  the  Authority  with  respect  to  the  posting  of 
notices,  observance  of  time  limits,  and  similar  requirasMnts . 

e.  As  provided  in  3  U.S.C.  711d(e),  management  may  publiciae  the  fact 
of  a  scheduled  representation  election  a^  encourage  employees  to  exercise 
their  right  to  vote,  so  long  as  any  statements  made  are  aeaceercive  in  nature 
and  context. 

3-4.  nEALDiCS  Wni  ORGAHIZATIORS  ROUDDfC  gCIUSm  RECOGRITIOR 
a.  Rithts  and  Obliaetiona 

(1)  A  labor  organiaation  granted  exclusive  recognition  in  an 
appropriate  unit  shall  have  the  rights  and  responsibilities  conferred  upon 
such  organisations  by  the  Federal  Service  Labor-Ranagement  Relations  Statute 
(CM  711.1-1),  subject  to  explication  through  decisions  of  the  Federal  Labor 
Relations  Authority  and  of  the  courts. 

(2)  Under  the  Statute,  management  and  labor  organisations  bolding 

exclusive  recognition  have  a  mutual  obligation  through  appropriate  representa¬ 
tives  to  meet  at  reasonable  times  and  bargain  in  good  faith  on  negotiable 
matters.  Such  obligation  does  not,  however,  compel  either  party  to  agree  to 
day  specific  proposal  advanced,  or  require  the  making  of  a  concession  on  any 
specific  matter.  _  . 
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b.  WatetiitiOB  of  Airtatnts 

(1)  Heads  of  OoO  eoaBsads  sad  aetioitios  vill  a^aaft  for  autborlcy 
oa  aoiociablt  aattors  to  bo  oxorciaod  by  thoao  porsoas  doaignawod  as  tha 
pciaripal  Maagoaoac  rtprtaootativo  la  aototiatioaa  with  labor  orgaaiaatioas 
aoldlag  oxeluaivo  roeog^tloa. 

(2)  Hogotiacioa  of  agraaaeata  vill  uka  placa  at  such  tiaoa  sad 
placaa  as  ara  autually  agraoabla  to  tba  partiaa. 

(3)  Taras  sad  proviaioas  of  agraaaaats  vill  apply  vltbia  tba  laait 
for  vbicb  aagotiatad  sad  vill  aet  ba  ceatrary  to  say  publisbad  policy  or 
ragulatioa  of  tba  l)o&  or  tha  cogniaaat  prlaary  aatioaal  subdiviaioa  la  affact 
as  of  tha  affact&va  data  of  tha  agraaaaat,  axcapt  a  publiahad  policy  or  rage* 
latioa  (a)  f^r  vhich  a  vaivar  or  axeaptioa  has  baaa  approved  at  tha  raquaat 

of  oaa  or  both  of  tha  partiaa  to  pacait  aagotiatioa  oa  a  particular. sub j act,  or 
(b)  vith  raspact  to  vhich  tha  Fadaral  Labor  Rtlatioaa  Autaority  has  datasainad 
that  oo  coapalliag  aaad  axists.  (IxUfecaatiod^aearaiag  precaduras  for  tha 
haadliag  of  aagotiability  iaauas  is  sat  foruL^  CPU  711.4-2.) 

(4)  Sttbstaativa  (Sovanaaat-vida  ragulatioas  as  vail  as  ragulatioas 
vhich  ara  issuad  vithia  OoO,  sad  vhich  do  aot  aaraly  traasait  ra^airaaaau 
iapoaad  by  law,  do  aot  ovarrida  say  provisioas  of  a  aagotiatad  agraaaaat 
dortag  tha  tara  of  that  agraaaaat.  lowavar,  aaeh  agraaaaat  aust  ba  brought 
iato  ceaferaaaea  vith  applieabla  publiahad  polieias  sad  ragulatioas  of  tha 
prlaary  aatioaal  sahdivisioa  sad  of  tha  OoO  aad  with  ragulatioas  of  appro- 
priata  aoa-OoO  authoritias,  at  tha  tiaa  it  is  roaagotiatad,  or  vhaa  it  is 
raaawad  or  axtaadad  aad  su^  raaaval  or  aataasioa  will  ras^t  ia  its  baiag  ia 
offset  for  aora  thaa  3  years  aad  90  days  siaes  it  was  last  brought  iato  coa- 
fomaca  vith  applieabla  laws  aad  ragulatioas. 

(5)  Aa  agraoMat  aagotiatad  with  a  labor  orgaaizatioa  aceordad 
axeluaiva  roeogaitioa  will  eootaia  a  proeadura,  applieabla  oaly  to  tha  oait, 
for  tha  eoasidaratioa  of  griavaaeas.  As  prorldad  ia  S  U.S.C.  7121,  such  a 
proeadara  (a)  aay  axeluda  froa  its  eovaraga  such  aattors  as  tha  parties 
aataally  daeida,  aad  (b)  for  griavaaeas  aot  satisfactorily  settled,  east  ter- 
aiaata  ia  biadi^  arbitratioa. 

(6)  He  agraaaaat  vill  excead  3  years  ia  daratioa  froa  its  effective 
data.  Aa  agreaawat  aay  ba  raaawad  or  exteadad  for  a  specific  period  (aot  to 
axeaad  3  years  for  each  raaawal  or  axtaasioa)  where  tha  parties  so  agree, 
subjaet  to  tha  raquireaeat  aat  forth  ia  subparagraph  (4)  above. 

(7)  It  is  raeegaixad  that  daadlochs  ia  aagotiatioas  aay  develop 
oa  soae  issues  despite  ge^  faith  bargaiaiag  by  both  parties.  Ivory  effort 
aost  ba  aada  to  avoid  or  resolve  apparaat  daadlochs  aad  to  achieve  agreeaeat 
witheat  uaduly  protracted  *aagotiatioas.  Such  efforts  should  iaclude  paias* 
tahiag  reappraisal  of  pasitioas  by  those  participatiag  ia  tha  aagotiatioas. 

The  use  of  joiat  fact-fiadiag  eoaaittaas,  tha  saeklag  of  guidaaee  froa  higher 
acheloas  vithia  tha  priaary  aatioaal  subdivisioa  or  tha  labor  orgaairatioa 
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iovolvsd,  or  botJi,  sad/or  (ht  uso  of  o  third  party  for  eonsultatioo  or  advice 
■ay  bo  halpfttl.  Mioro  a  aogotiatioa  daadlock  caoaot  bo  rtsolvod  by  the 
partios,  its  resolution  shall  be  pursued  ia  aceordaace  vith  CPU  711.4-3. 

(d)  The  effective  date  of  an  agreeueati  suppleaent,  or  aaeadaeat 
will  be  (a)  the  date  of  its  approval  by  the  head  of  the  priaary  national 
subdivision  or  by  an  official  vho  has  been  delegated  such  approval  authority, 
or  (b)  any  other  date  upon  which  the  parties  aay  have  agreed  which  is  sub¬ 
sequent  to  the  date  of  approval,  provided  such  effective  date  is  clearly 
described  in  the  agrecaent,  suppleaent,  or  aaendaent,  or  (c)  the  31st  day 
follo«ring  the  date  of  execution  of  the  agreeaent  if  approval/disapproval 
action  has  not  been  taken  before  then.  Approval  action  should  not  be  taken 
until  the  review  discussed  in  subparagraph  (10)  below  has  been  coopleted; 
approval  of  an  agreeaent  which  is  subsequently  found  to  contain  provisions 
t^t  conflict  with  published  policies  or  regulations  of  the  priaary  national 
subdivision  or  of  the  OcO  constitutes,  ia  effect,  waiver  of  the  conflicting 
regulatory  requireaents ■ 

(9)  leads  of  priaary  national  subdivisions  aay  delegate  authority 
for  the  approval  of  agreeaents  to  heads  of  subordinate  offices,  coanands,  or 
activities.  Agreeaents  (and  suppleaeats  and  aaendaents  thereto)  shall  be 
approved  if  they  confora  to  applicable  laws,  regulaUens  of  appropriate  non- 

authorities,  and  published  policies  and  regulations  of  the  OoD  and  the 
eognisanc'  priaary  naeicaal  subdivision  (see  CPH  712. 3-4. b. (3)',  above). 

(10)  Beads  of  priaary  national  subdivisions  shall  ensure  that  all 
negotiated  agreeaents,  and  any  supplcaents  and  aaendaents  thereto,  upon 
execution  (including  insertion  of  the  date  of  execution)  by  the  negotiating 
parties,  are  iaaediately  forwarded  for  review  by  a  professionally  coapetent 
staff  organlxation  at  a  higher  level.  This  review  should  be  coapleted  and 
both  parties  notified  of  the  results  as  soon  as  possible.  Should  one  or  sore 
prtBvlsioas  be  detesained  to  conflict  with  applicable  laws,  published  policies, 
or  regulations,  the  parties  shall  be  previd^  vith  inforaatien  clearly 
identifying  each  coafliet  so  that  they  aay  take  appropriate  action.  Any 
notice  of  disapproval  of  portions  of  an  agreeaent  based  on  conflict  vith 

lav,  published  policy  or  regulation  aust  be  served  ia  written  feta  on  the 
union's  designated  representative  •  i.e. ,  sailed  by  certified  sail  or 
delivered  ia  person  -  within  30  days  froa  the  date  of  execution  of  the 
agreeaent. 


e.  Chanaes  Initiated  by  Manaeeaent 

(1)  Ixcept  with  respect  to  natters  covered  ia  an  existing  agree- 
■ent,  when  aaaagcaeat  at  the  level  of  exclusive  recognition  coateaplatcs  ukiag 
action  which  will  iipact  on  conditions  of  aaployaeat  of  unit  personnel,  the 
exclusive  representative  will  be  notified  sufficiently  ia  advance  to  provide 
it  a  reasonable  opportuaity  to  request  bargaining  on  the  proposed  change  or  on 
its  iapact  and  iapleaentation  within  the  unit,  as  appropriate. 
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(2)  1^0  rtctipt  of  «  oov  or.rovisod  rogulocioa  dtaliag  vitli 
Borsoaaol  polieits  or  praeticto  or  aottora  offoctlai  vorluag  eoaditioas  of  DoO 
civiliaa  oaploytts,  aaaa|oaoat  at  tho  lavol  of  ioploatatatioa  a^ll  proaptly 
provide  a  copy  to  aay  labor  urgaaiutioa  beldiag  oacluaivo  recogaitioa  aa 
roprtsoatativo  of  oaplcyoor  affocCid  by  the  ragalatioa.  Except  obere  tbe 
perUea  have  agreed  otLemiae,  Baa;»geMat  shall,  upoa  request,  eater  lato  dis- 
enaaioas  with  the  labor  orgaaixatioa  with  the  objoctiwt  of  reachiag  a  autual 
uaderataadiag  as  to  bow  the  xegulatloa  is  to  be  mploaeated  locally  (to  tbo 
exteat  local  aaaagesMat  has  discretioa  ia  its  iaploaeatatioa)  aad  its  i^act 
oa  uait  oaployots.  Tbo  forogoiag  does  aot  apply  ia  the  case  of  a  rogulatioa 
which  coaflicts  with  provisioas  of  aa  oxistiag  agrooeoBt  (sec  CPM  711. 3-4. b. (4) , 
above). 


d.  Crievaaccs  aad  Arfaitratioa 

(1)  Except  ia  the  case  of  aattors  set  forth  ia  S  U.S.C.  7121(o) 
aad  (e),  tte  aegotiated  grievaace  procedure  is  the  sole  procedure  available  to 
the  parties  aad  to  eiployees  ia  the  uait  for  reaolviag  gricvaaces  which  fall 
withia  its  coverage. 

(2)  Aa  eaployet  or  group  of  «q>loyee»  ia  the  uait,  ia  filiag  a 
grievaace  uader  the  aegotiated  procedure,  aay  be  represeated  oaly  by  the 
exclusive  uaioa  or  by  a  perroa  selected  ia  aecordaact  with  the  agreesMat.  Aa 
eaployee  or  group  of  eiployees  ia  the  uait  wishiag  to  preseat  such  a  grievaace 
without  repreeeatatioa  aay  do  so;  however,  aay  adjustaeat  of  such  grievaace 
auet  aot  be  iacoasisteat  with  the  tesae  of  the  agrteaeat,  aad  the  exclusive 
uaioa  east  be  givea  the  opportuaity  to*  be  preseat  duriag  the  grievaace  proceed 
iag. 


(3)  Arbitrators'  services  aay  be  obtaiaed  aad  paid  for  ia  accord- 
aaee  with  sectioa  EX21,  Part  2,  paragraphs  22-207  aad  22-209  of  the  OefeMe 
Acquisitioa  Begulatioa  (CPH  711.E-7),  or  as  otherwise  agreed  by  the  parties. 

a.  laterpretatioa  of  letulatiejs.  Questioas  as  to  iaterpretatioa  of 
published  policies  or  regulatim  o^  a  priMry  aatioasl  subdivisioa,  of  the 
Departaeat  of  Defease,  or  of  appropriate  authorities  outside  the  OoO,  aay  be 
referred  to  the  head  of  the  priaary  astieaal  subdivisioa  coacssaed  or  designee. 

(1)  Vhea  such  a  questioa  iavelves  iaterpretatioa  of  OoO  or  higher 
authority  reguIaUoos  it  will  be  referred  by  the  priaary  aatioaal  subdivision 
to  the  0ASD(C?P)  who  will  either  reader  or,  ia  ceordiaatioa  with  the  priaary 
astieaal  subdivisioa  aad  the  aatioaal  headquarters  of  the  uaioa  iavolved  (if 
say),  obtaia  aa  authoritative  iaurpretatioa. 

(2)  Questioas  of  Uterpretatioa  of  regulatioas  which  arise  (a) 
uadar  a  aegotiated  agreeaeat  with  refereacs  to  aaterial  iacerporated  ia  that 
agreeaeat,  or  (b)  ia  a  grievaace  context,  will  be  processed  ia  accordance  with 
whatever  proce^re  has  beea  agreed  upoa  by  the  parties. 
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(3)  Whtrt  «  qiMstioa  of  iatorprotatioo  is  iavolvod  ia  a  dispute 
ooor  aatetiability,  it  shall  b«  resolvod  ia  aceerdaacc  with  tho  procedure  set 
forth  ia  cm  711.4-2. 

f.  >ayToll  Withholdiai  of  labor  Oriaairitioa  Dues 

(1)  Arraaioaeats  botweoa  labor  orgaaizatioas  holdiag  exclusive 
recegaitioa  aad  OoO  activities  for  the  voluataty  payroll  vithholdiag  of  dues- 
of  Mi^rs  ia  the  uait  shall  coafen  with  applicable  requireaeats  of  S  U.S.C. 
7113  aad  the  Civil  Service  Regulatioas  (CM  711.C-8j. 

(2)  Doll  activities  aad  coaaaads  shall  coasult  with  the  head  of  the 
cegaizaat  priaary  aatioaal  subdivisioa  or  desigaee  before  respoadiag  to  a 
labor  orgaaizatioa's  potitioa  seekiag  dues  vithholdiag  based  oa  10  perceat 
aeabership  ia  a  proposed  uait  pursuaat  to  3  U.S.C.  7113(c). 

(3)  A  supervisor  excluded  frcM  a  fotaal  or  exclusive  uait  oa  or 
before  Oecerter  31,  1970  pursuaat  to  foraer  sectioa  24(d)  of  Executive  Order 
11491  aey  coer^'Nae  his/her  allotaeat  for  vithholdiag  of  labor  orgaaizatioa 
dttes>ia  acceJ|_yee  with  sectioa  330.323  of  the  Civil  Service  Regulatioas 

(cm  711. E-S)  aad  subject  to  the  policies  aad  ceaditioas  set  forth  ia  CM  711. C. 

g.  Ritht  of  Reareseatatioa.  OeU  activities  shell  iafoea  oployees  ia 
established  oargaiaiag  uaits  aaaually.of  their  right  to  uaioa  represeatatioa 
set  forth  ia  3  U.S.C.  7114(a)(2)(B).  The  postiag  of  aa  appropriate  aotice  oa 
eaployee  bulletia  boards  aecaally  will  iieet  this  aaaual  aotice  reqaireaeoe.  A. 
saaple  aotice  is  provided  ia  CM  711.1. 

h.  Chaaie  ia  Uait  or  ia  Status  of  Exclusive  Uaioa 

(1)  Uhere  fuaetioaal  traasfers  or  ehaages  ia  ergaaizatioaal  stne- 
tart  result  ia  ehaages  ia  the  ceapositioa  of  a  oait  which  give  rise  ta  questioos 
as 'to  its  ceatioaed  appropriateaess  or  the  validity  of  its  existiag  desigaatioa, 
or  whea  a  questiM  arises  as  to  whether  eertaia  positioas  or  eaployees  arc  or 
should  be  iacluded  ia  aa  existiag  uait,  aa  appropriate  petitioa  aay  be  filed  ia 
aeeordaaee  with  the  regulatioas  of  the  federal  labor  Relatioos  Authority 
(cm  711.1-4). 


(a)  Oatil  such  questioos  have  beea  resolved  through  appro¬ 
priate  procedures,  the  activity  coaceraed  will,  to  the  aariaua  extent  practicable, 
aaiataia  the  persoaael  policies,  practices,  aad  natters  affectiag  workiag 
ceaditioas  which  have  b^  applicable  to  the  eaqployees  involved,  including  dues 
withholding. 

(2)  Vhea  aa  exist.iag  unit  is  rraasferred  sabstaatially  intact  froa 
one  OeO  activity  or  eoauad  to  another,  aad  there  is  ao  questioo  as  to  its 
coatiaaed  appropriateaess  or  the  represeatative  status  of  the  iacuabeat  labor 
orgaaizatioa,  the  gaining  eaployer  will  adhere  so  far  as  practicable  to  the 
persoaael  policies,  practices,  aad  natters  affectiag  werkiag  ceaditioas  which 
have  beea  applicable  to  the  eaployees  involved,  including  dues  withholding, 
until  such  tiae  as  the  gaiaiag  eaployer  has  fulfilled  its  bargaiaiag  obligation 
uader  the  Statute. 
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(3)  Tb«  hsad  of  s  OoO  activity  or  eoaund  shall  potltion  for  an 
oltction  to  dotozBiao  whothor  oaployoot  in  an  oxelttsivo  unit  thoold  coast  to 
te  roprostattd  hy  a  labor  organiration  oalv  on  tht  basis  of  a  good  faith  doubt 
that  tha  orgaaiaatioa  oajoyt  tht  support  of  a  Mjority  9*  tha  taployaas  in  tht 
UBit,  aad  shall  than  do  so  only  aftar  ceasuHatioa  with  tha  hand  of  tha  priaary 
Batlonal  subdivision  iavolvad,  or  dtsigaat. 

(4)  Qhdtr  no  eircuaatanets  will  OoD  suptrvisors  or  aanagtatnt 
officials  initiata,  circulatt,  or  providt  assistanct  in  conntctioo  with  tht 
circulation  of  a  dtctrtifi cation  petition  for  aignaturt  by  taploytts,  or  poll 
individual  taploytts  as  to  thtir  at^trship  in  or  dtsirt  to  continut  to  bt 
rtprtstnttd  by  an  tnelusiv«ly  rtcognistd  labor  organization.  Pttitions  for 
dact reification  tltctioos  aay  bt  circulated  by  a^loytts  only  during  aonwork 
tiae 

(5)  Cnclttsivt  rtcognitiott  accorded  a  labor  organization  shall  not 
ft  hzBinattd  by  tht  head  of  a  OoO  activity  or  eeaaand  except  upon  receipt  of 
•  tartificatioa  froa  tha  fedaral  Labor  lalatioaa  Authority  that  tha  organize* 
tioa  doas  not  rapresent  tha  taployaas  in  tha  unit,  or  in  coapliance  with  a 
ra^ttiraaant  issued  by  tha  Authority. 

3-S.  CDiPUL  WtOVISIOMS 


a.  Solicitation  of  Maabershio  and  Sunoort 

(1)  Activity  taployaas  aay  not  ba  prohibitad  froa  soliciting 
aaabarship  or  si^port  on  b^lf  of  or  in  oppositioa  to  a  labor  organization  on 
activity  praaisas  dnring  tha  oomfork  tiaa  of  tha  taployaas  involved  (that  is, 
both  thosa  angagad  in  solieiutien  aad  thosa  baing  solieltad),  provided  there 
is  na  iatarfereace  with  tha  work  of  tha  iastaUatioa. 

(2)  Activity  eaployeas  any  not  ba  prohibitad  froa  distributing 
litarstara  oa  behalf  of  or  ia  oppositioa  to  a  labor  orgaaizstioa  on  activity 
praaisas  ia  oonvork  areas  aad  duriag  the  noawork  tiae  of  tha  eaployeas  involved 
(that  is,  both  thosa  eagagad  ia  distritetion  aad  ttesa  receiving  literature), 
provided  there  is  no  iatarfereace  with  tha  work  of  tha  activity. 

(a)  Litaratare  posted  or  distributed  withia  a  DoO  activity 
aust  not  violate  aay  law,  applicable  regulations,  provisions  of  a  negotiated 
agraoBaat,  or  tha  aacurity  of  tha  OoO  activity,  or  contaia  libaloua  aaterial. 

(b)  Labor  orgaaizations  will  ba  considared  respoaaible  for  the 
coBtaat  of  litaratare  distributed  by  their  rapresantativea . 

(3)  Subject  to  aocBsl  aacurity  regulations  aad  raasoaable  rcstric* 
tioas  with  regard' to  tha  frequaacy,  duration,  loeatien(t),  aad  nnabar  of 
parsons  involved  ia  such  activities,  labor  orgaaizstioa  represaatatives  who 
are  not  enployeea  of  tha  activity  aay  ba  pasBittad,  upon  re^st,  aad  at  the 
discretion  of  tha  head  of  tha  activity,  to  distribute  literature  or  to  solicit 
aonbership  or  support  oa  activity  praaisas  ia  nonwork  areas  aad  duriag  the 
aanwork  tiaa  of  the  eaployaas  involved. 
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(«)  Pcraissioa  aay  b«  vitMtawe  vitb  r«sp«cc  to  aay  such 
aetivitits  %fhieb  iattrfcre  with  th«  wark  of  tha  iastallacion,  or  witk  rtspcct 
to  asy  rtprascotativa  uho  haa  aato|«d  Ib  conduct  projudicial  to  food  order  or 
diocipliao  oa  activity  prtaisoa. 

(b)  Whort  80  labor  orgaoixatioa  holds  txelusivo  rocognitioo 
aa  reproaoatativo  of  the  aaployoos  iavolvod  and  poraiasioo  is  graatod  to  one 
auch  organiratioa  for  aoaoflployoo  rtprosoatativoa  to  cagago  in  ea-atatioo 
orgaaiziag  or  caa^aigniag  activitioa,  the  aaao  privilege  shall  be  extended  to 
any  ether  requastiag  labor  orgaaizatioa  with  ei)uivalcnt  status. 

-  (e)  Where  the  esiployees  involved  are  covered  by  exclusive 
recogoitioa,  pexoissioa  will  act  be  granted  for  on*station  organizing  or 
caapaigttiag  activities  by  noaeaployee  representatives  of  labor  organizations 
ether  than  the  ineuabert  exclusive  uazoa  except  tihere  (1)  a  valid  question 
ceaceraing  rep reseats cion  has  been  raised  with  respect  to  the  esiployees 
involved,  or  (2)  tte  eapleyeea  involved  are  iaaccessible  to  reasonable  atteopts 
by  a  labor  ergaaixatiea  ether  than  the  iacuabeat  to  coomaicate  with  then 
outside  the  activity's  preaises. 

b.  Ose  of  facilities.  Where  no  uaioa  heldd  exclusive  recognition, 
activity  facilities  aay  be  asde  available  for  the  use  of  labor  organizations 
where  practicable,  upoa  request,  oa  aa  iapartial  aad  equitable  basis,  for  such 
purposes  as  the  posting  of  notices  or  aesihership  aeetiags  ouuide  regular 
working  hours.  Where  a  labor  ergaaixatiea  holds  exclusive  recognition,  the 
use  of  activity  facilities  by  that  orgaaizatioa  is  a  proper  subject  for 
aegotiatioa  under  the  Federal  Service  Labor-ilansgsaMat  Relations  Statute 

(CFH  711.E-1). 

c.  Use  of  Official  Tine 

(1)  la  the  interests  of  effideat  conduct  of  Geveraaeat  business 
aad  the  ecoa^cal  use  of  Goverw^at  tisw,  aad  in  order  to  draw  a  reasonable 
distiactioa  between  official  aad  ooooffieial  activities,  those  activities 
coaceraed  with  orgaaixiag  efforts  aad  the  internal  aaaageswnt  of  labor 
orgaaixatioas  aay  be  coa^eted  only  while  the  Mployees  involved  arc  in  a 
aoaduty  status. 


(a)  Such  activities  include  but  arc  not  liaited  to  the 
solicitation  of  a^erships,  collection  of  dues  or  other  assessaents,  circula¬ 
tion  of  authorization  cards  or  petitions,  solicitation  of  signatures  on  dues- 
withholding  auChorizatioBS ,  caapaigaiag  for  labor  orgaaizatioa  office,  and 
distribution  of  literature. 

(b) .  Siailarly,  when  labor  orgaaiz^tions  schedule  aenbership 

aeetiags,  iateraal  elections,  workshops  >tiatiag  skills  or  techniques, 

local,  Sute,  or  national  ceaveations  or  sisuLlar  events  wholly  or  partially 
within  the  scheduled  work  hours  of  eaployees,  aay  eaployees  attending  or 
participating  in  such  eveats  shall  do  so  in  aa  annual  leave  or  leave  without 
pay  status. 
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(2)  Ci9ley««s  «be  rtprtsaat  «  labor  oriaalaatioa  shall  b«  oa 
official  ciM  whoa  participatiai  ia  tho  aofotiatioa  of  a  labor*aaaatcaoot 
agroosMac  vichia  cht  liaitaeioas  sot  forth  ia  5  U.S.C.  7131. 

(3)  Aa  aavloyoa  vho  is  aa  official  or  rtprcsoatatiro  of  a  labor 
orgaaiiatioa  holding  txclusioo  rocogaitioa  aay  bo  txeustd  without  charge 
to  loavo  ia  coajaactioa  tiith  attaadaaeo  at  a  traiaiag  stssioa  sponsored  by 
that  orgaaitatioa*  prowidod  the  subject  aatter  of  such  traiaiag  is  of  autual 
coacera  to  the  DoO  aad  the  eaployee  ia  his/her  capacity  as  aa  orgaaitatioo 
ropreseatatiee  and  the  OoO's  interest  will  be  served  by  the  eaployee’s 
atteadanre 


(a)  Adaiaistrative  excusal  for  this  purpose  should  cover  only 
such  portions  of  a  traiaiag  sessioa  as  aeot  the  foregoing  criteria  aad  will 
aecBMlly  aot  eaceed  S  hours  aaaually  for  any  individual.  (See  Coaptroller 
General  decisions  B- 156287,  July  12,  1966,  February  28,  1977,  aad  Hareh  23, 
197‘».? 


(h)  Subject  to  the  saae  criteria  aad  liaitatioas,  aa  eaployee 
who  .is  a  represeatativo  of  a  labor  orgaaixatioa  with  respoasibilities  under 
the  Federal  Vago  Systea  (TVS)  also  aay  be  excusefd  for  the  purpose  of  atteadiag 
a  traiaiag  sessioa  sponsored  by  the  labor  orgaaiiatioa  coacerxdag  TVS  policies 
aad. opera tioas. 

(4)  friaary  national  subdivtsioas  shall  easure  that  activities 
uader  their  cegaiaaace  have  established  systaas  for  the  recordiag  aad  aaiate- 
aaace  of  data  oa  the  aaouat  of  official  tiae  spent  by  saployees  oa  rtpreseata- 
tioaal  fuactioas,  as  defined  ia  sectioa  711.104  of  BmA  ZZ,  FTIf  Suppleaent 
711-1  (CPU  711.X-9),  ia  accordaace  with  iastructioaa  issued  by  the  Office  of 
Porsoaael  Haaageaeat. 

d.  Fttg^ahias  of  Zafotaacion.  Uata  of  aeaes,  positioa  titles,  grades, 
salaries,  aad/or  duty  stations  of  activity  or  uait  saployees  will  bo  furaished 
to  labor  orgaaiaatioaa  upon  roguest.  lists  of  OoO  oapleyoes'  hoae  addresses 
or  telephoae  auabers  will  set  furnished  to  labor  orgaaiiatioas .  Other 
•iafotaatioa  which  is  aeeessary  aad  relevaat  to  the  perfoxaaace  of  aa  eaclusive 
uaira's  ropreseatatioaal  fuactioas  (hot  aot  including  aaterial  described  ia 
5  O.S.C.  7114(h)(4)(C))  shall  bo  furaished  to  the  uaioa  oa  request,  subject  to 
the  guidance  set  forth  ia  Appendix  C  to  FPB  Si^lMeat  711-2  (CPU  711. £-9). 

(1)  If  the  cost  of  providing  doeweats  or  other  iaforaatioa  is 
sigaificaat,  aa  appropriate  charge  should  be  aade  ia  aceordaacs  with  DoO  In¬ 
struction  7230>.7  (CPH  711.X-10)  or  OoO  Directive  5400.7  (CPU  711.X-11), 
whichever  is  applicable. 

(2)  Vha  a  list  of  caployees  is  furaished  to  a  Federal  labor 
lelatioas  Authority  represeatativo  for  use  ia  ehechiag  a  labor  orgaaixation's 
showing  of  interest,  a  copy  of  the  list  shall  bo  furaished,  without  charge,  to 
the  petitioaiag  orgaaixatioa  aad  to  aay  other  labor  orgaairatioa  qualifying  as 
aa  iatervenor. 
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#.  Standards  of  Coaduct  for  Ubot  Ort* aitatlons .  lo  aoy  cast  la  which 
a  labor  oriauiaatioo  rtqutsts  or  holds  txclusiwt  rtcogoitioo  sad  a  quostioa 
arista  as  to  whtthor  tht  orgaaiaatioa  is  ia  coopliaaet  with  tht  Staadards  of 
Cooduet  sot  forth  ia  S  n.S.C.  7120,  tht  activity  coaetratd  shall  proaptly 
fusaish  all  svailablt  iafotsutioa  eeactraiat  tht  Mtttr  to  tht  htad  oi  tht 
priaary  aatioaal  subdivisioa,  or  dtsifatt.  Whtrt  tht  iaforaatioa  availablt 
raists  a  substaatial  quostioa  as  to  co^liaaet  with  tht  Staadards  of  Coaduct 
oa  tht  part  of  a  labor  orfsairatioa  stthiaf  or  holdiag  txclusivt  rtcogaition 
or  aatiooal  eonsultatioa  rights,  tht  htad  of  tht  priaary  aatioaal  subdivision 
■ay  rtftr  tht  aatttr  to  tht  appropriatt  offiet  of  tht  Ftdtral  Labor  Rtlations 
Authority  or  tht  Labor*!laoagttMat  Strvlcts  Adainist ration  of  tht  Dtpartatnt 
of  Labo) 

f •  Thrtattntd  or  Actual  Strike.  Work  Stoppare,  Slowdown  or  Prohibited 
Flchttiat!  Action  to  bt  uhta  ia  tht  tvtat  of  a  thrtattatd  or  actual  strikt. 
work  steppagt,  slowdown  or  disruptivt  pickttiag  of  a  OoO  activity  ia  a  labor* 
■aaagoatnt  disputt  tagagtd  la  by  DoO  taployets  is  sat  forth  ia  CM  711. 4-6. c. 
Priaary  aatioaal  subdivisioas  shall  tstablish,  issut,  aad  ptriodically  rtview 
work  stoppagt  eontiagtacy  plaaaiag  guidaact  applicablt  to  all  coaaands  and 
activitits  having  taploytts  subject  to  tht  Ftdtral  Strvict  Labor-Hanageatnt 
Ktlatioas  Statutt  (CM  711.S-1). 
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Sttbcliaptsr  4,  Kssolatioa  of  LsbofMsnsi— at  Disaufs 
4-1.  tPtn.  BEPKESEyTAncy.  AWD  EtECTlOK  ISSUES 

a.  Tha  ritalatioas  a£  tha  Fadasal  Labor  lUtiatxeaa  Auaberity  (CPU 
711.1-4)  sat  forth  procoduras  for  tha  haadliaf  of  various  typos  of  disputas 
sad  appaals  that  aay  arisa  la  eoaaaetioa  with  tha  procassiap  of  patitioas  for 
aaelusiva  racofaitiea.  Thasa  iacluda  ehallaaias  to  a  labor  orgaaizatioa's 
status  uadar  tha  Fadarai  Sarvico  Labor-ilaaagaaaat  Ralacioas  Statute  (CM 
711. E-1)  or  to  tha  ahowiag  of  iatarest  filed  with  its  petitioa,  failure  to 
agree  oa  aa  appropriate  uait,  failure  to  agree  oa  election  details,  objacttoos 
to  tha  conduct  of  an  election  or  to  conduct  affecting  the  results  of  aa 
alaetioa,  disputes  arising  during  tha  course  of  hearings,  or  siailar  natters. 

b.  Denial  by  tha  bead  of  a  prisury  national  subdivision  or  by  tha 
4S0(IfltA&L)  of  a  labor  orgaaizatioa's  request  for  aatioaal  coasultatica  rights, 
or  tazaiaatioa  of  surh  rights,  aay  be  a^aalad  by  tha  labor  organization  to 
tha  Fadarai  Labor  lalatioas  Authority  ia  aceordaacs  with  tha  Authority's 
ragulatioaa . 

e  The  head  of  aay  priaary  aatioaal  subdivision  proposing  to  file 
aaeaptioas  with  tha  Authority  coaearaiag  a  racoaMtadad  dacisioa  iavolviag  a 
uait,  raprasaatatioa  or  .alaetioa  aaeear,  where  such  racoaaendad  dacisioa  appears 
to  have  iaportaat  OoO-wida  iaplicatioas,  shall  provide  a  copy  of  tha  proposed 
aaeaptioas  to  tha  OASDCCPP)  as  soon  as  possible  but  aot  later  thaa  5  workdays 
prior  to  tha  daadliaa  for  filing. 

4-2.  BI37TOS  COWCElOrorC  HEGOTIABIUTY 

a.  Vhaa  aa  issue  develops  la  eoaaaetioa  with  aagetiatioas  batween  a  OoO 
enaasad  or  activity  sad  a  labor  orgaoizatioa  over  tha  aagotiability  of  aay 
proposal,  tha  fellowiag  procadura  will  be  followed: 

(1)  The  activity  or  coaaaad  should  aaka  every  effort  to  develop,  and 
obtain  tha  labor  orgaaizatioa's  aceaptaacs  of,  a  feasible,  legal  altaraativc 

to  tha  proposal  whose  aagotiability  is  questioned. 

(2)  If  efforts  to  fiad  a  nutually  acceptable  alternative  to  the 
proposal  prove  uasueeessful,  au  tha  labor  organization  requests  ia  writing  a 
ststaaaat  of  positioa  oa  tha  aagotiability  of  tha  proposal  ia  question,  the 
activity  or  cn—and  shall  taaadiataly  consult,  by  telephone,  with  tha  head 
of  tha  priaary  aatioaal  subdivision  or  dasigaae  for  this  purpose. 

(3)  Hade*:  S  U.S.C.  7117  sad  tha  regulatioas  of  tha  Fadarai  Labor 
lalatioas  Authority  (CPH  711. £-4),  S  CPS* 2424,  labor  organizations  aay  appeal 
to  tha  Authority  '(a)  upon  receipt  of  a  written  statcawat  setting  forth  the 
positioa  of  tha  activity  or  csaaaad  oa  tha  aagotiability  issue,  or  (b)  if  no 
writtaa  stataaaat  is  received  within  tha  period  of  tiae  specified  ia  the 
ragulatioas.  Ia  order  to  co^ly  with  5  U.S.C.  7117(c)(2)(B),  a  labor 
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orgaaiaatioa  aust  sarr«  a  copy  of  any  sucii  appaal  oa  tho  Director,  Labor- 
Huatosoat  Relatloaa,  Oopartaeat  of  Defease,  OASDOIIU&L) ,  Xooa  3D264,  The 
Paatsgoa,  Uasbiaitoa,  D.C.  20301. 

(4)  Opoa  receipt  of  a  copy  of  aa  appeal  filed  vltb  tbe  Autberlty 
eaaceraias  *  aegot^bility  issue,  tte  Director,  Labor-Maaageaeat  Belatioas, 
vill  iaaediatcly  provide  a  copy  to  the  priaary  aatloaal  subdivisioa  eoocemed, 
if  the  latter  has  aet  beea  served  a  copy,  aad  will  work  vith  the  priaary 
aatioaal  subdivisioa  ia  developiag  aa  ageacy  statcBent  of  position  for  sub- 
aissioe  to  the  Authority. 

b  Where  a  proposal  appears  to  coaflict  with  a  regulation  of  the  priaary 
aatioaal  subdivisioa  coaceraed  or  of  the  Departaeat  of  Defease,  and  thert  is  no 
apparent  conflict  vith  applicable  law  or  regulations  of  appropriate  authority 
outside  DoO,  either  party  aay  request  a  regulatory  eaceptioa  to  perait  negotia¬ 
tion  oa  the  proposal.  Such  requests,  as  well  as  questions  as  to  the  level  of 
issuance  of  a  regulation,  should  be  referred  to  the  head  of  the  prisMry  national 
subdivisioa  or  his/her  designee.  The  party  initiating  such  a  referral  should 
serve  a  copy  oa  the  other  party. 

(1)  Issues  referred  to  the  priaary  aatioaal  subdivision  level  by  one 
or  both  parties  will  be  processed  as  follows: 

(a)  Mkea  the  issue  is  whether  aa  exception  to  one  or  aore 
published  policies  or  regulations  of  the  priaary  national  subdivisioa  should  be 
granted  to  pexait  negotiation,  the  head  of  the  priaary  aatioaal  subdivision  or 
his/her  desi^ee  shall  forward  a  copy  of  the  referral  to  the  DASDCCP?) .  The 
proposed  decision  of  the  hesd  of  the  priaary  aatioaal  subdivisioa  shall  be 
discussed  vith  the  DAS0(C?P)  prior  to  issuance. 

(b)  f^re  the  issue  is  (1)  whether  aa  ezeeptioa  to  oae  or  aore 
published  DoD  policies  or  regulations  should  be  granted  to  perait  negotiation 
oa  the  proposal,  or  (2)  whether  a  particular  reg^atioa  was  issued  at  the 
priaary  aatioaal  subdivisioa  level,  the  head  of  the  priaary  aatioaal  sub¬ 
division  shall  refer  the  case  as  proaptly  as  possible  to  the  Di^(C?P).  The 
6wse  file  will  be  aceoapaaied  by  the  priiMry  aatieaal  subdivision's  aaalysis  of 
the  issue  aad  its  receaMadatioa  aad  rationale  therefor. 

(c)  A  request  for  aa  exception  to  a  published  policy  or  regula- 
tiM  aay  be  denied  only  oa  the  basis  of  a  deteminatioa  (1)  that  the  regulation 
deals  with  a  natter  coacsraiag  which,  pursuant  to  the  Federal  Service  Labor- 
Baaagcaeat  Belatioas  Statute  (C?M  711. S-1),  agencies  are  not  obligated  to 
aegetiate;  (2)  that  the  regulation  results  froa  the  exercise  of  aa  agency 
aaaageaent  right  established  by  S  U.S.C.  7106;  or  (3)  that  a  coapelling  need 
for  the  regulation,  appears  to  exist  under  criteria  established  by  the  Federal 
Labor  Belatioas  Authority.  Decisions  oa  requests  for  exceptions  to  published 
policies  or  regulations  issued  at  the  DoO  or  priaary  aatioaal  subdivision 
levels  aay  not  be  node  at  subordinate  levels. 

c.  When  aa  issue  of  aegociability  arises  ia  the  context  of  unfair 
labor  practice  preceediags  before  the  Oaeral  Counsel  of  the  Federal  Labor 
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B•l«tiau  Authoricy,  or  la  ceaaoctiea  vitli  iopooso  precttdisfs  boforo  tbo 
Fodoral  Sorrict  Xapottos  FumI.  tho  OoO  rn—ind  or  activity  iovolvod  shall 
froaptly  aotify  tho  hoad  of  tho  cofaiaaat  prlaary  oatioaal  subdivisioa  or 
doaiiBoo  as  to  tho  naturt  of  tho  issuo.  Urn  priaary  aatioaal  subdivision 
will,  ia  tura,  alort  tho  SASO(CPF).  Ootomiaatioas  oa  such  issuos  will  bo 
sndo  ia  eeafonsaacc  with  tho  procoduros  sot  forth  above,  to  tho  aaxiaua 
praetieablo  oxtoat  eeasistoat  %flth  tho  rulos  of  tho  Gonoral  Couascl  or  tho 
Faaol,  as  appropriata. 

4-3.  MEGOTIATIOK  ttPASSSS 


a.  la  tho  ovoat  a  aofotiatioo  dispute  botuooa  a  OoD  activity  or  cooaaad 
aad  aa  axclusivoly  rocogaixod  labor  orfaaixatioa  porsists  dospito  diligent 
efforts  to  reach  agreeaeat  oa  all  issues,  the  assistaace  of  tte  Federal 
Hediatioa  aad  Coaciliatioa  Service  (FhCS)  aay  be  requested  ia  areordaaca  vith 
the  procedures  set  forth  ia  the  regulatloas  of  the  FliCS  (CPU  711. £-12). 
Hediatioa  shall  be  considered  the  priaery  aeaas  of  resolviag  aegotiatioa 
iapessos  withia  the  Oepartaeat  of  Defease. 

b.  Vhea  a  aegotiatioa  iapasso  reaaias  uaresolved  despite  the  efforts 
of  the  FHCS  or  other  aediator  agreed  upoa  by  the  parties,  the  issues  iavolved 
aay  be  referred  to  the  Federal  Service  Xapasses  Paael  by  tho  labor  ergaaixa- 
Uea  or  by  tho  OoO  activity  or'eoaaaad  (as  aprropriate) ,  or  both,  ia 
accerdaace  with  the  Faael's  regulatiMS  (CfB  711. £-4),  5  Ql  2471.  A  copy  of 
aay  such  referral  shall  be  proaptly  forusrded  by  the  activity  or  coaaaad  to 
the  heed  of  the  priaery  aatioaal  subdivision  or  desigaee. 

c.  Arbitratioa  aay  be  used  by  OoO  CBaasndi  or  activities  aad  labor 
orgaaiaatioos  ia  atteaptiag  to  resolve  aegotiatioa  iopasses  after  coasnltatioo 
with  the  head  of  the  priaary  aatioaal  suhdivisioa  or  desigaee  aad  subject  to 
anvsval  of  the  proposed  procedure  by  the  Faael. 

4-4.  OISFOTIS  ova  GM£VABIlITr  01  Alttl^IinT.  Qsder  5  U.S.C.  7121(a)(1), 
agroMants  anst  include  procedures  tor  the  resolatien  of  disputes  as  to  vhether 
a  aetter  is  grievable  or  arbitrable  uoder  the  provisxeas  of  the  aegotiated 
grievance  procedure. 

4-5.  MOHACGEPTAMg  OF  AWmAnOH  AHAWIS  PI  GRlIVAhg  CAS£S 

a.  Aa  award  rendered  by  an  arbitrator  on  aay  issue  referred  to  arbitra¬ 
tioa  under  the  texas  of  a  aegotiated  grievance  procedure  will  be  accepted  by 
the  cogaixaat ’OoO  official  ualess  (1)  iapleaeatatioa  of  the  award  would  involve 
violatiM  of  applicable  law  or  regulation,  or  (2)  the  award  presents  other 
gronads  for  review  siailar  to  those  applied  by  Federal  ourts  ia  private 
sector  eases. 

b.  The  head  of  a  OoO  activity  or  coaasnd  who  proposes  that  exceptions 
be  filed  to  aa  arbitratioa  award  for  one  of  the  reasons  referred  to  above 
shall  forward  the  proposal  including  full  Justification,  within  10  calendar 
days  of  issuance  of  the  award,  to  the  head  of  the  priaary  aatioaal  subdivisioo 
or  desigaee  for  this  purpose. 
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e.  If  k«/sii<  «gn««  due  txetptiooj  «r«  vorraatod,  tko  b«ad  of  tho 
priJMcy  utioaal  lubdioisioB  prouptly  rtfor  all  partixunt  iafocmatioo 
eoacaxslag  dia  eaaa,  iacludlag  a  copy  of  th»  award  ia  quastioa,  to  tha 
0AS)(CFf).  Tha  OASOCCPF),  t^oa  eoaearraaea,  will  autheriza  furthar  pro- 
eaaaiag  of  tha  eaaa  ia  aceordaaca  with  tha  ragulatipas  of  tha  Fadaral  Labor  Ra- 
latioaa  Authority  (C?!l  711. C-4). 

(1)  l^oa  eooeludiag  that  azeaptiona  ara  oot  warraatad,  the  head 
of  tha  priaary  oatioaal  aub*divijioa  or  tha  0ASfi(C?P),  as  appropriate,  shall 
issue  instructions  for  coapliaace  with  the  arbitration  award. 

C2)  Where  an  award  involves  pay,  leave,  or  other  expenditure  of 
Goveraaant  fxuds,  aad  a  question  arises  as  to  whether  iapleaantation  of  the 
award  would  involve  violation  of  lav,  a  ruling  nay  be  sought  frea  tha 
Coaptrollar  General.  Seeking  such  a  ruling  diractlv,  however,  does  not 
relieve  aa  agency  of  its  obligstioas  under  the  Statute  aad  is  not  a  defease 
to  aa  unfair  labor  prsctice  coaplaiat.  Exceptioas  should  therefore  be  filed 
with  the  Authority  in  aeeerdaaee  with  the  procedure  set  forth  herein  ia 
every  ease  ia  which  aa  award  appears  to  CMfliet  with  applicable  law. 

d.  Each  priaary  aatioaal  subdivisioa  shall  establish  procedures  to 
ensure  that  arbitrators,  whoa  rendering  awards  eeaceraing  aattars  covered  by 
S  G.S.C.  4303  or  3  U.S.C.  7SU,  have  applied  the  sane  suadards  as  a  Merit 
Syttens  Froteetion  toard  (MSFl)  exaainer  would  have  used  if  the  aatter  bad 
bnna  appealed  to  the  MSFB.  A  negative  fiadiag  ia  this  regard  nay  be  grounds 
for  seehiag  judicial  review  under  3  O.S.C.  7121(f)  aad  3  U.S.C.j  7703(d). 
Froposals  for  judicial  review  ia  such  eases  should  be  subaitted  as  proaptly 
as  possible  to  the  Office  of  Fersoanel  Maaagennat  by  the  head  of  the  cogaizant 
priaary  national  subdivisioa  or  his/her  tesigaee,  with  a  copy  to  the  DA^(C?F). 

.  e.  Opoa  learaiag  that  a  labor  organization  has  filed  with  the  Authority 
ezeeptioas  to  aa  arbitration  award  involving' a  OeO  activity  or  eoanaad,  the 
head  of  the  priaary  national  subdivision  ta^lved  shall  pronptly  provide  the 
OASO(CFf)  with  a  copy  of  the  award  ia  question  aad  the  labor  organization's 
petition  for  review. 

4-«.  srTTftsrrmw  py  miFAIR  LABOR  FRACnCES 

a.  la  order  to  aaziaize  settlenent  prospects  aad  avoid  costly  litiga¬ 
tion  wherever  pc  vsible,  OeO  activities  aad  coanaads  are  encouraged  to  seek 
agreenent  with  labor  ergaaizstioas  holding  ezclusive  recognition  that  either 
party,  before  filing  aa  unfair  labor  practice  charge  with  the  Federal  Labor 
ielatieas  Authority  (except  ia  cases  involving  apparent  violations  of  3  U.S.C. 
7116(h)(7)),  will  provide  the  other  party  with  a  copy  of  the  proposed  charge 
aad  aeet,  on  request,  to  discuss  the  aatter  aad  explore  its  resolution. 

b.  Each  priaary  national  subdivision  will  establish  procedures  for  the 
processing  of  allegations  that  3  U.S.C.  7116  has  been  violated,  subject  to  the 
following  requirsaeats: 
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(Ij  IssiMS  which  «rc  subject  te  •stsblishcd  appeal  procedures  will 
be  processed  under  such,  procedures  rather  than  under  the  unfair  labor  practice 
regulations  of  the  Federal  Labor  lelations  ^thority. 

(2)  Except  for  natters  where  the  aggrieved  enployee  has  the  opcioo 
of  using  either  tne  oegotiated  grievance  procedure  or  an  appeal  procedure 
porsuant  to  S  U.S.C.  7121(e)  and  (f)»  unfair  labor  practice  issues  which  can 
be  raised  under  a  grievance  procednre  nay  be  processed  under  that  procedure  or 
under  the  unfair  labor  practice  regulations  of  the  Authority,  at  the  election 
of  the  aggrieved  party. 

(3)  All  eases  involving  any  strike,  work  stoppage,  slowdown,  or 
the  picaeting  of  an  activity  where  such  picketing  interferes  with  activity 
operations,  will  be  governed  by  the  procedures  set  forth  in  4*4. e.,  below. 

(4)  Procedures  governing  cases  involving  unfair  labor  practice 
charges  filed  against  OoD  activities  or  connaads  under  the  regulations  of  the 
Federal  Labor  Kelations  Authority  will  provide  for: 

(a)  Observance  of  tine  liniu  and  other  requirenents  set 
forth  in  the  regulations  of  the  Authority  (C?H  711. E*4),  5  CIE  2423. 

(b)  Finely  investigstion  of  the  charge  by  the  activity  or 
coasand  involvec,  inelading  iafomal  contacts  and  discussion  with  tepresenu* 
tlves  of  the  labor  organiiation,  so  as  to  detemine  all  relevant  facts  and, 
if  possible,  produce  as  acceptable  resplution  of  the  natter  without  resort  to 
f omal  proceedings . 

(e)  Pronpt  netifiescion  to  the  hesd  of  the  prinary  national 
subdivision  or  designee  by  the  OoO  activity  or  eemaad  upon  receipt  of  a  fomal 
unfair  labor  practice  cenplaint  issued  by  a  Begional  Office  of  the  Federal 
Leber  lelations  Authority. 

(d)  Thorough  and  professional  preparation  and  presentation 
of  the  nanagenent  ease  is  connection  with  any  hearing  held  before  the 
Authority. 


(e)  Transnittal  by  the  activity  or  CMBsad,  within  3  days  of 
iu  receipt,  of  a  copy  of  the  Adninistrative  Lav  Judge's  reconnended  decision 
to  the  head  of  the  prinary  national  subdivision  or  designee. 
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(f)  TiMlv  sttbaissioa  to  tlie  hood  of  tht  priaory  lutioaal  subdivi* 
tioa  or  dosltsM  of  aay  rtco— ndatioar  froa  activity  or  coaaaad  that  (1) 
txcaptiooa  to  tht  Ateiaxstrativt  Lav  Judgt't  rtcoaatadtd  daciaiea  ihoiUd  bt 
filtd  or  (2)  Judicial  rtvia«*  of  tht  Authority’s  fiaal  dtciaioa  should  bt  sought. 
Aay  such  rtcoaatadatioa  should  bt  accoavaaitd  by  supportiag  ratioaalt  aad  cast 
citatioas 


(g)  Traasaittal  to  tht  0AS0(CFP}  of  a  copy  of  tach  Adaiaistracivt 
Lav  Judge's  rtcoaatadtd  dtciaioa  as  sooa  as  it  is  rtetivtd  by  the  priaary  oatioaal 
tubdl virion. 

^  Job  Actioas.  Tht  proscriptioas  ia  S  U.S.C.  7116(b)(7)  aad  the  pro* 
visioas  of  this  stetioa  eoactra  strikes,  vork  stoppages,  slowdowns,  and 
prohibited  picketing  lavolviag  labor  orgaaizatioas  representing  DoO  taployees. 

(1)  ^tablia^nt  RespoasibUitv.  Xa  proceeding  against  a  labor 
orgaaizatioa  ua^tr  i  U.S.cT  7lle<b)(7)  it  will  bt  atetssary  to  establish: 

(a)  That  oaploytts  or  orgaaizatioa  representatives  are  parti* 
cipatiag  or  have  participated  in  a  prohibited  act;  and 

(b)  That  the  prohibited  act  was  ordered,  approved  or  author* 
ized  by  a  respoasible  official  of  the  orgaaixstioa;  or  that  when  apprised  of 
participation  '.Ji  the  prohilited  act  by  orgaaizatioo  represeatatives  and/or  by 
taployees  represented  by  the  organization,  the  respoasible  labor  organization 
official  did  aot  take  proapt  steps  to  disavov  the  act  aad  order  those  involved 
to  cease  their  participation. 

(2)  Frocednre 

(a)  Vhen  infomation  reaches  the  head  of  a  DoO  activity  that 

a  representative  of  a  labor  organization  vith  aaahers  eaployed  at  the  activity 
has  indicated  that  such  aeabers  aay  or  will  engage  in  an  act  prohibited  by 
5  U.S.C.  7116(b)(7),  or  when  it  is  apparent  that  eaployees  are  actually 
engaging  in  such  an  act,  an  appropriate  representative  of  the  activity  or 
priaary  national  subdivision  coacemed  will  iHMdiately  seek  to  contact  the 
head  of  the  local  labor  organization  and  apprise  that  individual  of  the 
situation.  If  the  head  of  the  labor  organization  disavows  or  withdraws  any 
threatening  stateaents  aad  there  is  ao  evidence  that  the  organization  ordered, 
approved  or  authorized  a  prohibited  act,  aad  if  proapt  steps  are  taken  by  the 
organization  to  disavow  any  such  act  aad  order  its  aeabers  to  cease  their  parti* 
dpatioa,  ao  father  action  will  be  taken  against  the  organizatioa. 

(b)  Zf  (1)  there  is  evidence  that  the  labor  organization 
ordered,  approved  or  authorized  the  prohibited  act  (even  though  it  took  proapt 
steps  to  st^  ^e  act) ,  or  (2)  the  organization  fails  to  take  proapt  steps  to 
disavov  the  prohibited  act  aad  order  its  aeabers  to  cease  their  participation, 
or  (3)  the  organizatioa  denies  that  a  prohibited  act  has  occurred,  an  unfair 
labor  practice  charge  should  be  filed  vith  the  cognizant  Regional  Director  of 
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the  F«4tr«l  labor  Xolaeioas  Authority  is  aceordoflco  with  applieablt  provisions 
of  Authority's  rotulstioos.  Such  s  ehsrg»  should  bo  filod  ss  promptly  as 
possiblo  following  eeasultation  botwooa  tho  activity  and  tho  hnadquarttrs  of 
tho  prlnary  astioasl  subdivision  conctmod. 

(c)  l^on  rtceipt  of  information  indicating  that  acts  prohi- 
bitod  uador  S  U.S.C.  7!16(b)(7]  havo  occurred  or  boon  throatoned,  the  head  of 
the  primary  national  subdivision  or  his/her  designee  will,  if  the  labor  organi¬ 
zation  involved  is  affiliated  with  a  national  or  international  organization, 
notify  the  head  of  such  organization  and  acquaint  hin/her  with  the  available 
facts.  The  DASO(CPP)  will  also  be  alerted.  At  this  time  such  informal  dis¬ 
cussions  as  may  be  necessary  to  clarify  the  facts  should  be  held  and,  if 
required  further  investigation  will  be  made  by  the  primary  national  subdivi¬ 
sion. 


(d)  OoO  management  representatives  are  expected  to  cooperate 
fully  With  representatives  of  the  Federal  labor  Relations  Authority  in 
eoanection  with  expedited  investigations  and  other  proceedings  stemming  from 
the  filing  of  a  section  7116(b)(7)  charge. 

d  Individual  employees  engaging  in  any  strike  activity  prohibited  by 
S  U.S.C.  7311  will  be  subject  to  disciplinary  procedures  and  to  penalties 
established  by  applicable  law  and  regulations  without  regard  to  ether  provi¬ 
sions  of  this  Chapter. 

4-7.  JCDICIAI  REVnV 


a.  Host  types  of  final  decisions  issued  by.  the  Federal  labor  Relations 
Authority  may  be  appealed  to  an  appropriate  United  States  Court  of  Appeals 
pursuant  of  3  U.S.C.  7123.  Is  order  to  ensure  consistency  of  interpretation 
and  full  consideration  of  the  policy  and  program  implications  of  such  appeals, 
any  proposal  for  judicial  review  of  a  decision  of  the  Authority  shall  be 
forward^  through  channels  to  the  Office  of  the  General  Counsel,  DoO,  for 
review  and  approval  in  coordination  with  the  0AS0(C?P). 

b.  Staff  attorneys  authorized  to  represent  the  Department  of  Defense 
is  eoanection  with  court  appeals  of  decisions  of  the  Authority  shall  furnish 
copies  of  ease  documents  on  a  timely  basis  to  the  DASD(C?P). 

e.  The  DASD(CF?)  shall  be  promptly  notified  when  a  primary  national 
subdivision  learns  that  a  labor  organization  has  initiated  court  action  in  a 
matter  arising  out  of  its  relationship  with  a  DoD  activity. 
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Subchaptar  3.  lafotitioa  and  Raports  Kaquirtd 

S*l.  ntrOKiATIOW  required.  Za  addl t.<oa  to  oelwr  roquiroMata  aot  forth  in 
tlUa  Captor,  priaary  aatioaal  fubdiolaioas  shall  furaish  tiu  fellewiag  to 
tha  OASO(CPP): 

a.  A  copy  of  aay  lottor  issuod  by  a  prlaary  national  subdiTlsioa  that 
(1)  doaits  a  rtquost  for  aatioaal  coasultatiea  rights,  or  (2)  proyidos  a  labor 
ergaaizacioa  with  notieo  of  iataat  to  toraiaatc  its  aatioaal  consultation 
ri^ts 


b.  A  copy  of  aay  urittsa  cooBuaicatioa  subaittcd  to  tht  Office  of 
Persoaaol  HanagesMat  that  requests  guidance  or  advice  on  a  labor-aaoageaent 
relatioaa  gutter. 

e.  A  copy  of  aay  petition  for  nclusive  recognition  filed  by  a  labor 
organization,  or  aay  request  for  unit  consolidation,  that  would  result  in  a 
unit  extending  beyond  a  single  OoO  activity  or  ixutallatioa. 

S*2.<  ffiPORTS.  Priaary  national  subdivisions  within  OeO  shall  subait  the 
following  to  the  Office  of  Personnel  Maaageaent  (OPil) : 

a.  An  annual  updating  of  data  on  recognitions  and  agxeeaents  in  accord¬ 
ance  with  section  S2-8,  FPH  Suppleaent  711-1  (CP!S  711. £-9),  and  aanubl  PPM 
lulletiao  issued  by  OPM.  Data  on  units  of  nonappropriated  fund  activity 
eaployees  will  be  identified  as  such  and  suaaary  data  on  such  eaployees  will 
be  reported  separately. 

b.  Hajer  changes  in  regulations  dealing  with  labor-aanageaent  relations, 
copies  of  artitrstiea  awards,  negotiated  and  renegotiated  agreenents,  and 
infoaatien  on  new  or  revised  units  of  recognition  and  significant  third-party 
eases,  in  accordance  with  snbchapter  S2-8  of  JW  Supplenent  711-1  (CPK  711. £-9). 

e.  Interagency  leport  Control  Vunber  1060-0PI1-AH  has  been  assigned  to 
these  reporting  requirenents . 
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(ittidt  for  Dtttgilttlttt  Aaorooi  o< 

■arMiaiat  unlu 

A<*1.  FOUCl .  The  detenijutioa  of  borgslaiag  uait  opprepriotoaoss  uador  cbt 
Fodonl  larvict  Labor^Hoaogflaoac  Xolatioas  Scacuto  (Cn  711. £-1)  is  a  fuaetioa 
of  tbo  Fodoral  Labor  Xolatioas  Authority.  Tho  Authority  is  govemod  by  tho 
followiag  basic  policios: 

a.  A  uait  aay  bo  tstablishod  oa  aay  agoacy.  activity  or  iastallatioo, 
craft,  fuaetioa  or  other  basis  uhich  win  (1)  oasurt  a  clear  aad  idytifiablc 
coMuaitT  of  iatorost  aaoag  tho  oaployoos  eoaearaad,  tl)  oroaote  tifec^ve 
iabor*aaMtoaont  doaliats.  aad  (3)  proaoto  officieacy  of  oporatioas.  liiese 
tksoo  criteria  aust  bo  givoa  o^ual  weight. 

b.  Ho  uait  shall  bo  establishod  solely  oa  tho  basis  of  tho  extaat  to 
which  oaployoos  la  tho  proposed  uait  have  orgaairad. 

I 

c.  Ho  uait  shall  bo  established  that  iaeludos  both  professioaal 
oaployoos  aad  aoaprofossieaal  oaployoos  ualoss  a  uajoricy  of  the  professional 
oaployoos  vote  for  laelusioa  ia  tho  uait. 

d.  Ho  uait  aay  iaeludo: 

(1)  Aay  aaaagoaoat  official  or  suporvisor  (except  that  this  prohi- 
bitioa  does  oot  a^ly  to  uaits  of  suporrtsors  ia  aaritiao  eceupatioas 
roprosoatod  by  labor  orgaaixatieas  wUch  traditioaally  rtprosoat  such  supervisors 
ia  private  iadustry  aad  which  hold  oxelosivo  racogaitioa  for  such  uaits  ia 

aay  Federal  agoacy  oa  October  23,  19d9,  or  to  supervisors  ia  uaits  to  which 
section  1271(a)  of  the  Faaaaa  Canal  Act  of  1979  (CPU  711. £-5}  applies). 

(2)  Aay  coafideatial  eapleyoo,  i.e. ,  aa  oaployoo  who  assists  aad 
acts  ia  a  coafideatial  capacity  to  aa  official  who  foauilatos  or  effectuates 
aoaagoaeat  policies  ia  tho  field  of  labor  rolatieos,  aad  who  therefore  has 
regular  access  to  coafideatial  labor  rolatieas  sMtorial; 

(3)  Any  oaployoo  oagagod  ia  Federal  poraoaaol  work  ia  other  than 
a  purely  clerical  capacity; 

(4)  Aay  oaployoo  oagagod  ia  iatolligeace,  couatariatelligence, 
iavestigativo ,  or  security  work  which  directly  affects  aatioaal  security;  or 

(5) *  Aay  oaployoo  priaarily  oagagod  ia  iavostigatioa  or  audit 
faactioas  of  tho  typo  described  ia  S  Q.S.C.  7112(b)(7). 

0.  to  uait  aay  iaeludo  aay  oaployoo  of  a  OoO  subdivision  which  has  been 
excluded  froa  coverage  of  the  Federal  Laber-ilaaageaeat  Kelatioas  Prograe  by 
Ixectttivo  Order  12171  (CFH  711. £-3). 
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A*2.  UKT  dlimA.  Tb«  factors  aad  eoaaidoratioas  liattd  bolov  will  bt 
ai^llod  by  priaary” oatiooal  tubdiviaioas ,  eesBaada,  and.  activi tits  la  dtvtlop- 
aaaagaaoat't  positioa  with  rospoct  to  tho  apprcprxataaass  of  uaiu  proposed 
la  patltioas  for  oaelusiro  rocogaitioa.  Uhort  aaaagoaoat  roaclodas  that  a 
praposod  oait  weald  aot  aoet  oao  or  aero  of  the  throt  basic  criteria  (sot  A-l.a. , 
abeW)  aad  tbtrefero  would  aot  bo  apprepriato,  sad  th<  potitioaiag  uaioo  caaaot 
bo  porsuadod  to  ehaago  its  positioa,  aaaagoaeat- should  oaks  a  full  prestatatioa 
bofort  tho  Todoral  Labor  Rolatioas  Authority  of  the  basis  for  its  boliaf  that 
the  uait  is  aot  appropriate.  The  CMSolidatioa  of  tvw  or  oore  existiag  appro* 
priate  uaits  will  aot  aocossarily  result  ia  aa  appropriate  uait;  therefore, 
aaaagosMat  should  coasidor  each  proposed  uait  ceasolidation  ia  the  ligbc  of  the 
criteria  aad  factors  set  forth  horoia. 


a.  Caaauaity  of  latertst 

(1)  A  doteraioatioa  as  to  tho  eaistaace  of  a  clear  aad  ideatifxable 
ceoauaity  of  iatorest,  sufficieat  to  warraat  rocogaitioa  of  tho  eaployees 
ceacocaod  as  coastitutiag  aa  appropriate  uait,  requires  tho  exercise  of  judg* 
aeat  aad  oust  bo  oado  ia  light  of  tho  specific  facts  aad  circuaataaess .  An 
apprepriato  uait  is  oao  ia  which  the  particular  groupiag  of  eaployees  therein  is 
sa^  that  it  aahos  soaso  for  thoa  to  deal  coUectieely  with  aaaageaeat  through 
a  siagle  weice. 


(2)  la  ewalaatiag  proposed  uaits  froa  the  staadpoxat  of  eoaauaicy 
of  iatorest,  such  factors  as  tho  followiag,  aaeag  others,  should  be  eoasidered: 


Sisdlarity  or  ralatioaship  of  skills 
OlstiBctleaaoss  of  fuaetioas  porforaod 
Ixtoat  of  iatogratioa  of  work  procsssos 
Coaaeaalicy  of  workiag  coaditioas 
Plaeo  or  plaeas  of  work 
btoat  of  oaployoe  iatorcboage 
Orgaaisatiooal  structure 

Go^saiag  porsoaaol  aad  adklaistratiee  regulatioas 
Locus  of  sigoificaat  aatberity  for  porsoaaol  aad 
labor  rolatioas  prograa  docisioas 
Coaaea  suporeisioa 
Fay  systoas 
Toaare  of  eaployees 
Labor  rolatioas  history 


Haoy  of  those  factors  are  iatorrelated.  Followiag  are  eoaaeats  eoncecainf  some 
of  thoa: 


(a)  Ortaaiaacioaal  Structare.  Ia  ewaluatiag  tho  effect  of 
orgoaiaatioaal  stxuetan  oa  tho  appropriatZess  of  a  proposed  uait,  considers* 
tioa  should  bo  giwoa  to  tho  eeaaea  eaployooat  iatorest  of  tho  eaployees  in  an 
orgoaiaatioaal  eatity  sach  as  a  priaary  aatioaal  subdiwisioa,  eoaaaad,  activity 
or  sabdiwisiea  thereof,  as  wall  as  tho  eoaaoaality  of  supervisioa  exercised  and 
ocher  factors. 
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(b)  SlaiUritv  of  Skills  or  Oceunoti-M.  Quits  bssod  oa  a 
tsadOy  eraft,  os  otbor  Oistiact  occu{>aUoa  aorMily  wiil  eeasist  of  a  hoao- 
fuauotts  fseup  of  sbillod  a^loyoos  vitb  basically  siailar  tssiaiai  and  ts- 
pusiuttca  vorkiuf  tofotbor  with  tboir  craiaoos  aad  btipors.  Aaoat  factors  to 
bu  eousidorod  iu  dttosBiuiat  tbo  appiopriatanoss  of  aueb  a  unit  art  tbo  tx- 
istuaco  of  soparsto  suporvisiou  aad  «'tiotbor  all  such  toployocs  vitbia  tbo 
orsaaisatioa  would  bo  iacludod. 

(c)  Pistiaetivoaoss  of  Fuactioa.  Cuyloyeos  vitb  disslailar 
skills  aay  bavo  a  co—iiaity  of  iatarast  as  parts  of  a  larfor  group  working 
togotbor  ia  tbo  porforaaaet  of  a  distinct  function,  vhicb  aay  fon  tbo  basis 
for  aa  appropriate  uait. 

(d)  Workina  Conditioas.  Coasidoratioa  should  bo  given  to 
vbotboc  tboco  aro  spocial  wrk  problaas  or  conditioas  to  wbicb  tbo  aaployoos  ia 
^stioa  aro  sabjoet,  as  woll  as  tboir  physical  locscioa  aad  work  sitas  aad 
vbotbor  facilitios  (tool  cribs,  lockar  rooas,  aad  cafatorias)  art  used  ia 


(o)  latotratod  Work  Procoss.  Although  tbort  aay  bo  fuactioaally 
distiaet  orgaaisatioaal  aloaoats  at  aa  activity,  tbo  txxstaaco  of  aa  iatagratad 
work  procoss,  ia  which  tbort  is  a  ceatiwious  flow  of  work  aaoag  orgaaisatioaal 
oloaoatSy  aay  aako  a  siaglo  uait  appropriata  ratbor  tbaa  a  auabor  sf  soparata 
saallar  uaits. 


(f)  Parsonaol  Rawlations  aad  Protrsas.  Vbotbor  aaployoos  ia 
a  proposed  uait  aro  covorod  by  too  saao  aorit  proMttoa  prograa,  art  ia  the 
saao  or  dlfforoat  anas  for  IlF  buapiag  purposes,  aad  aro  covorod  by  tbo  saao 
aodieal,  roenatioaal,  aad  other  oaployaoat-nlatod  prograas  aay  have  a 
boarlag  oa  eoaauaity  of  iatorost.  Vbotbor  all  osvloyoos  so  covorod  aro  iacludod 
should  also  bo  eoasidorod. 

(g)  ^ber  Molatioas  His  ton.  Vtmxt  a  particular  pattern  of 
eolloctivo  doaliags  baa  bocoao  woll  ostablisbod  over  tte  years,  vitb  offoctive 
ropnsoatatioa  of  tbo  latarosts  of  various  groups  of  os^loytos  iavolved, 
offoctivo  procossiag  of  grlovaaco-^,  aad  goaaral  aceoptaaco  oa  tbo  part  of 
oaployoos  aad  aaaagoaoat,  tbia  sbcjuld  bo  givoa  weight  ia  coaaidoriag  unit 
pr^aala  which  would  repnsont  a  doparturo  froa  tbo  ostablisbod  pattern, 
lowovor,  when  then  en  two  or  aort  oaita  at  e  OoO  activity,  the  fact  chat 
nlatioaabipa  have  booa  satiafactory  should  aot  staad  la  the  way  of  possible 
eoaaolidaeioa  to  reduce  or  oliaiaate  viait  fragaoatatioa. 

(3)  A  coaeloaioa  that  oaployoos  ia  tbo  proposed  uait  do  not  share 
a  eoaanaity  of  iatorost  aocaally  will  bo  sufficioat  to  warrant  opposing  cbe  unit. 
Qa  tbo  otbor  baad,  tbo  fact  that  a  clear  aad  idoatifiablo  coomaity  of  interest 
does  appear  to  oxiat  aaoag  tbo  caployeos  la  a  proposed  uait  ia  aot  sufficient 
baaia,  ia  itaolf,  for  approval  of  tbo  aait.  All  tbreo  of  tbo  ctitoria  estab- 
liabod  by  tbo  Statute  a^  sot  forth  ia  this  Gui^o  aaat  bo  eoasidorod  and  aay 
propoaod  aait  sbould  bo  viowod  ia  nlatioa  to  altossativo  posaibilicios  that 
aigbt  bettor  aoot  tbo  erltoria. 
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b.  Efftctivt  Ptsliots 

(1)  Xa  order  to  dotormiae  tiut  s  unit  is  spproprisco,  it  ausc  b« 
fevad  tbot  cte  oait  is  such  ss  to  preaott  or  coatributt  to  olftrtivo  doalings 
botwooa  ■sasgoMnt  sad  labor  ortooltAtloos  rtprescntioi  taployoos  imder  the 
Jurisdietioa  of  tho  level  of  aanegeaeat  iavolved.  Generally  speskiag,  a 
proposed  unit  that  woeld  contribute  to  fragaentation— that  is,  a  patters 
characterized  ^  several  relatively  ssmII  units  at  an  activity**or  which 
would  have  the  effect  of  separating  eaployees  who  share  coaaoo  functions , 
working  conditions,  or  supervision,  will  not  proaOte  effective  labcr-oansgeaeot 
dealings . 


(2)  Factors  to  be  considered  include r 

(a)  The  size  and  coaposition  of  the  unit  unde.”  coosiderstioo 
in  relation  to  the  organization's  total  work  force  and  the  size,  co^ositios, 
and  nuaber  of  ezclusive  units  already  in  existence  within  the  organizatios  and 
any  others  currently  being  sought. 

(b)  The  traditional  jurisdiction  or  representation  pattern  of 
the  labor  organization  involved  in  relation  to  the  types  of  unit  proposed,  and 
the  nature  and  history  of  relationships  with  that  organization  and  other  labor 
organizations  holding  or  seeking  recognition. 

(c)  The  organization  level(s)  enconpassed  by  the  unit  under 
consideration »  ^e  level  at  which  negotiation  will  take  place,  and  the  potential 
at  that  level  for  aeaningful  negotiation  with  respect  to  personnel  policy 
natters  and  working  conditions  of  the  enployees  involved. 

(d)  Personnel  nanagesMnt  resources  of  the  organization  and 
their  availability  for  day-to-day  dealings  and  negotiation  with  the  labor  organ¬ 
ization  concerned  as  well  as  those  representing  ether  actual  or  potential  units. 

(3)  A  mihber  of  the  factors  listed  under  "coneunity  of  interest" 

■ay  also  be  pertinent  here,  such  as  organizational  structure,  coanonality  of 
supervision,  integration  of  work  processes,  and  coverage  of  personnel  regulations 
and  practices,  aoeng  ethers. 

c.  Efficiency  of  Operations 

dl  The  unit  under  consideration,  to  be  found  appropriate,  eust  be 
reasonably  expected  to  contribute  to  efficiency  of  operations.  The  question  to 
be  asked  here  is  whether  negotiation  and  subsequent  dealings  on  natters  of 
personnel  policy  and  working  ceaditioos  with  the  particular  group  of  esplcyees 
eaceopassed  in  the  proposed  unit,  separately  fro*  others,  will  contribute  to 
efficiency. 

(2)  Fertineat  factors  include: 
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(a)  Naturt,  aiat  aad  location  of  tht  unit  la  rolatioo  to  the 
?eat  of  tho  orgaaiaatioa. 

(h)  7h«  fuaetioaal  ralatiouahip  of  oait  parsoaaal  to  others 
ia  tha  orgaaizatioa. 

(e)  Physical  locatioa  of  uait  eaployees  ia  relation  to  others 
••that  is,  the  degree  of  separation  or  iataraiature . 

(d)  The  Cttstoaary  flow  of  work  assigoaents  to  aad  coaipleted 
work  froa  the  persaaael  of  the  uait  in  question  in  relation  to  other  parts  of 
the  organization. 

(a)  The  anticipated  effect  of  the  proposed  uait  on  personnel 
aaaagaent  in  terns  of  the  resources  available  aad  required,  aorale  factors, 
etc. 


it)  Other  coats  which  would  be  incurred  ia  negotiating  and 
adaiaisteriag  agreeaeats  for  saaller  units  as  opposad  to  a  broader  single 
uaifwhipsaw  possibilities,  increased  training  costa,  etc. 

A-3.  ^LICATIOK  OF  CRITERIA.  The  factors  and  criteria  discussed  aboee  sust 
be  applied  to  perticttiai  situacioa  aad  coadluoas  iaealred  ia  each  petition 
for  esclttsive  recegaitioa,  aad  will  not  necessarily  produce  uaifom  results 
throughout  OoO.  Brewer,  the  following  generalizations  are  walid  ia  aost 
cases: 


a.  A  propes4.M  uait  which  would  coasist  of  all  eligible  eaployees  of  a 
single  OoO  actiwity  or  iastzllatioa  is  appropriate. 

b.  A  proposed  uait  which  would  include  both  appropriated  fund  aad 
aeaappropriated  fund  eaployees  is  net  appropriate. 

c.  A  proposed  uait  which  would  cross  priaary  astioasl  sabdiwisioa 
lines— that  is,  include  eaployees  of  aore  than  one  priaary  astioasl  sub* 
diwision  of  the  Oepartaeat  of  Oefease— is  not  appropriate. 
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Saaola  Xotict  to  Earloyeas  -  Kiiht  of  RtprtsantJtiott 


KOna  TO  DfPLOTEES 
IK  EZCIOSXVE  BARGAIKIKG  UKITS 


(VaM  of  Activity} 


Iltht  of  Kaprasaatation 

Ikia  ia  to  iafon  you  that  puniuat  to  aoctiea  7114(a)(2)  of  Title  S« 
Q.S.  Codo,  tho  txelttaiTt  uaioa  auat  b«  giTen  the  oyportuaity  to  be 
repreaeoted  at  aay  exaaiaatioa  of  aa  eaployee  ia  tho  bargaiaiai  uait 
by  a  ataageaeat  rapreaeatatiTe  la  ebaaectioa  vlth  aa  iaeeatigatloa 


(1)  The  eaployee  reaaoaably  belieeta  that  the  eiaalnatioa  aay 
reaalt  ia  dlacipliaaxy  actioa  agaiaat  the  eaployee;  aad 

(2)  The  eaployee  re^au  tepreaeautioa. 
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Fivroll  Wj^oldint  of  Onion  Dyt  for  Supervisors 
Eatcludtd  frw  Pttiti  cf  Kecoicitioo 
?ttCTtuot  to  yionwr  Sgctioa  24^ oi  li.flT  114gl 

C*l.  IBPLOYIK  COVCTZP.  T&«  iastnictioas  hcrtiii  apply  oaly  to  suptrvisors 
vho  viurt  txetu3«Tlroi  fonal  or  «xclusiiro  uaits  oa  or  beforo  Dcctjsbor  31, 
1970,  pursuant  to  fonsor  section  24(4)  of  Executive  Order  11491.  fad  allot* 
•aats  for  the  %rithholding  of  l^bor  organixatioa  duas  for  such  esiployees 
covered  by  section  S50.323  of  tLe  Civil  Service  regulations  (CPM  711. £-8 j. 

C-2.  COMTINOATltt?  OF  AL^TBEKT .  Allotaeats  for  tbe  vithholdiag  of  dxies  to 
labor  organizations  wbicb  were  in  effect  on  Oeonber  31,  1970.  will  continue 
in  effect  until  revoked  by  tbe  ctployee  or  terainated  under  tbe  conditions 
described  herein. 

C*3.  MIW  AIIOTHEyr.  Ho  new  allotaeat  for  the  payaent  of  dues  to  a  labor 
orfanixatioa  aay  be  aade  by  an  eaployee  covered  by  these  instructions, 
except  under  the  condition  described  in  C-S.b. ,  below. 

C«4.  gVOCATlOH  OF  ALLOTMBTr.  A  covered  eaployee  nay  revoke  his  allotaent 
in  writing  at  any  tiae.  A  written  revocation  will  be  effective  as  of  the 
first  pay  period  beginning  after  the  date  of  its  receipt  in  the  appropriate 
payroll  office.  Once  revoked,  an  allotaent  aay  not  be  reinstated. 

C-5.  TEHaiHAnOH  or  AllOPlEST 


a.  An  allotaent  for  the  payaent  of  dues  to  a  labor  organization  under 
these  instructions  will  be  terainated  when  the  eaployee: 

(1)  Dies,  retires,  is  separated  fzea  the  Federal  Service,  trans* 
fers  between  agencies,  or  is  aeved  within  the  Oepartaent  of  Defense  by  aay  type 
of  personnel  action  to  an  organizational  segaent  having  a  payroll  office  other 
than  the  one  responsible  for  withholding  dues  frea  the  eaployee 's  pay  as  of 
Oeceaber  31,  1970; 

(2)  Becoaes  a  acaber  of  an  exclusive  unit  represented  by  a 
different  labor  organization;  or 

(3)  Is  suspended  or  expelled  froa  the  labor  organization,  as 
detesained  by  the  labor  organization. 

b.  Once  texaiaated,  an  allotaent  aay  not  be  reinstated  ezeepc  in  the 
case  of  an  eaployee  who  has  coapleted  a  period  of  taiperary  suspension  froa 
aeabership  in  the  labor  organization. 

C*d.  ABOOHT  DEDDOTOH.  The  aaouat  to  be  withheld  each  pay  period  will  be 
the  aaouat  being  withheld  as  of  Oeceaber  31,  1970,  unless  notice  of  a  change 
in  the  aaouat  of  dues  is  given  to  the  payroll  office  by  the  labor  organization 
in  aeenrdaace  with  the  instructions  herein. 
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C-7.  WHPi  DEDUaiOMS  Altt  WADE.  A  dtduction  will  be  aadt  each  pay  period 
eieepb  that  ao  deductioa  for  labor  orgaoiratioo  dues  will  be  aade  for  any  pay 
period  ia  which  the  esployee's  oet  salary  after  other  legal  aad  required 
dedttctioas  is  lasuffieirat  to  cower  the  full  aaouat  of  the  deduction  for  dues. 

C-l.  SEKVICE  FEE  Wo  service  fee  will  be  charged  in  connection  with  dues 
withholding  in  tite  ease  of  supervisors  covered  by  these  instructions. 

C-9.  T^HSaiSSlOS  TO  LABOR  0RGAKT2A7I0X.  Dues  withheld  will  be  transmitted 
to  the  labor  organiration  ea^  pay  period,  and  will  be  transmitted  to  the 
office  or  official  designated  to  receive  such  peyments  as  of  Ooeexiber  31,  1970, 
unless  the  payroll  office  is  notified  of  a  change  by  the  labor  oiganiaation 
ia  accordance  with  the  iaatructious  herein. 

C-10.  HESMMSIBIUT^  OF  lABOE  ORCAyiZATIOW.  The  labor  organization  is  re- 
sponsible  for  proaptly  notifying  the  payroll  office  ia  writing  of: 

a.  Any  change  ia  the  naae  and/or  address  to  whoa  dues  withheld  froa 
employees'  pay  are  to  be  transaitted: 

b.  Any  change  aade  by  the  labor  organization  ia  the  aaouat  of  dues 
applicable  to  aa  eaployee  whose  dues  are  being  withheld  under  these 
iastructions ; 

c.  The  suspension  or  expulsion  froa  aeadiership  of  aa  es^loyee  whose 
dues  are  being  withheld. 

C-11.  EKPONSIBIIITm  or  PATItOU  OITIg.  The  payroll  office  is  responsible 
for  notifying  the  labor  ergaaization  upon: 

a.  Receipt  of  a  revocation  of  a  daes  allotaeat  froa  an  eaployee 
covered  by  these  isstmetioas; 

b.  Tesaiaatien  of  a  dues  allotaeat  as  the  result  of  aa  event  described 
ia  C-5.a.(l)  aad  (2),  above. 
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APPDPIX  D 
IkfiaitioM 


0"l.  The  tens  ^AutAorif?,**  "libor  ortiniiation."  "Pjnsl,"  "lupenrisor." 
’teasttaeat  official."  aao  "trlcvaaco.^  as  tuad  ia  diia  ^aoctr.  are  defined 

irruTTcrTnssTir  - 

doflflitioa  la  S  U.S.C.  7103(a)(2).  Vithia  rJia 
OopartcooToT^r^fensa  tiiia  dofinitioo  iacludas  eiviliao  esployeea  p-*id  froa 
aeaappropriatcd  fund  iastruBcntalitiaa  (KAFIs)  (iaeludint  off-duty  .ilitary 
pcnoaasl  vitA  rtapect  to  tapleyueat  vidi  a  OoO  XAFZ  wiiea  sucii  ».ploy- 
aaat  is  ciTlliaa  ia  aaturo  aad  aoparata  froa  thsir  ailitary  assienaant). 
Hilitary  porsonasl  art  oot  "e^loytos"  for  purposts  of  tills  Dirtctivt  vitA 
rtsptct  to  aay  aatttr  rtlactd  to  tAtir  ailitary  status  or  assigna^tat.  Coa- 
tractor  ptrsoaatl  also  art  aot  cottrtd  by  tbt  dtfialtioa.  Pursuant  to 
soctloa  U71(a)  of  the  Paaaaa  Caaal  Act  of  1979  (CM  711.£*5),  tho  dtfiaition 
iaeladts  aoa«Q.S.  eitiata  taployots  of  tilt  Otpartatat  of  Otftast  ia  tbt  Paaaaa 
Caaal  arts. 

0*3.  Priaarr  Matioaal  Subdivision.  Vithia  tho  Otpartatat  of  Otftast  tht 
followiai  art  priaary  oaeioaal  subdirlsloas  as  dtfiatd  ia  tho  rtfulatioas  of 
cht  Ftdtral  Labor  Jltlatioas  Authority  (CM  711.2*0),  5  CM  2421: 

a.  Tht  Office  of  tht  Secretary  of  Otfeast/Orgaairatioa  of  tht  Joint 
Chiefs  of  Staff 

b.  the  UHitMtf  Oepartatats 

c.  The  Otftast  Aftadts  (tsc^t  those  excluded  froa  cortragt  under  CM 
7U.l*2.b.(l}  aad  (2)) 

d.  The  latioaal  Guard  Bureau 

t.  Tht  Axay  aad  Air  Foret  Bxchaagt  Strtiet 

0*4.  Unit.  A  greupiag  of  taployots  found  to  bt  appropriatt  nadtr  S  U.S.C. 
7112  for  tht  purpose  of  eolltctitt  represeatatioa  by  a  labor  orgaairacion  in 
dtaliag  tith  aaaagtatat. 
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APPENDIX  t 
lUftrtttCM 

X«l.  Tht  Ftdtral  Sorrict  Labor-lUaageMot  Itlacions  Statutt,  5  U.S.C. 

Chapttr  71 

C*2.  OoO  Oirtetivt  1426.1,  '*l4bor*{laaag«Mat  Rtlation*  in  tbc  Departaeac  of 
Dtfenso**,  Juno  29,  1981  (sot  Appondix  F) 

E*3.  Executive  Order  12171,  Txelusloiis  froa  the  Federal  Labor'ilaoasescnt 
Relations  Program,**  Xovember  19,  1979 

E*4.  DoO  Inatruetion  1400.10,  "Eoploi^Ma^  oi  Foreign  Nationals  in  Foreign 
Are>8,"  December  3,  1980 

E-5.  The  Panama  Canal  Act  of  1979,  Public  Lav  96-70,  September  27,  1979 

1-8.  Regulatioaa  of  the  Federal  Labor  Xelaeiona  Authority,  General  Counsel 
of  the  Federal  Labor  Relations  Authority,. and  Federal  Service  Impasses 
Panel,  3  C11  Chapter  SV 

X-7.  Defense  Acquisition  Regulation 

X-8.  Fe^ral  Personnel  Hanual  Siqtplemeat  990-1,  Booh  III,  Sections  330.301- 
323 

1-9.  Federal  Personnel  Hanual  Supplement  711-1,  ’'Labor-Hanagement  Relations’* 

t-10.  OoD  Instsuction  7230.7,  "User  Charges,"  June  12,  1979 

1-11.  OoO  Oireetive  5800. 7,  "OeO  Freedom  of  Information  Act  Program,"  Harch  24, 
1980 

1-12.  Regulations  of  the  Federal  Hediatiom  and  Conciliation  Service,  29  CTS 
Part  1423 
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Juae  29,  1991 
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Department  of  Defense  Directive 


ASC(HRA&L) 


SUBJECT:  Libor-Maa«t<ffleni  R«i4C;eas  xa  the  Oepartoent  of  Defense 

References,  (a)  OoC  Directive  1426.1,  ’’Labor-Managesent  Relations 

in  the  Oepartsent  of  Defense.*’  October  9,  1974 
(hereby  cencelcd) 

(b)  Title  S.  United  States  Code,  Chapter  71,  "The 

Federal  Service  labor-Managesent  Relations  Statute" 

A.  REISSUAHCE  AND  PURPOSE 

This  Directive  reissues  reference  (a)  to  reflect  current  author¬ 
ity  and  respeosibility  for  the  establishaeat  of  labor-sunageaent 
relations  pregraas  and  policies  covering  eaployees  of  the  Departaent 
of  Defense  and  for  the  exercise  of  certain  functioas  in  iapleaenta- 
tion  of  reference  (b). 

I.  APFLiCAaiim 

The  provisions  of  this  Directive  apply  to  the  Office  of  the 
Secretary  of  Defense,  the  hilitary  Departaents,  the  Organisation  of 
the  Joint  Chiefs  of  Staff,  and  the  Defense  Agencies,  with  the  excep¬ 
tion  of  the  national  Security  Agency/Ceatrsl  Security  Service,  the 
Defense  Intelligence  Agency,  and  the  Defense  Investigative  Service. 

C.  POLICT 


It  is  the  policy  of  the  Departaent  of  Defense  that  DoD  aaoagers 
at  all  levels  shall  carry  out  their  responsibilities  in  labor-aanage- 
aent  relations  with  full  consideration  of  the  rights  of  DoD  eaployees 
and  labor  organisations  representing  thea  as  well  as  of  the  need  for 
tiaely  aissioa  accoaplishaent  and  increased  productivity  and  effi¬ 
ciency  of  operations.  Effective  intra-DoD  coordination  with  respect 
to  labor-aaaagcaent  relations  issues  and  developaenta  shall  be  given 
priority  attention. 


D.  RESPONSIBIUTT 


1.  The  Assistant  Secretary  of  Defense  (Hannover.  Reserve  Affairs, 
and  Loeistics)  shall; 


a.  Establish  basic  principles  governing  relationships  between 
DoD  aanageaent  and  labor  organisations  representing  DoD  eaployees,  coo- 
siatent  with  the  provisions  of  referenca  (b). 
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bi  Kcari  txcIuS'.vo  rtcsssiticn  j:  chc  OcC  Iev«l  cc  qu4i;fy*.r.4 
labor  orgamaac^sns  undor  5  U.S  C.  71111a)  and  7120(a)  (refcrtncc  <'bi). 

c.  Crane  o«e^enai  eonaulcacxon  rigbcs  ac  cbo  CcO  ltv«l  ce  qualixying 
labor  orgaoiaa lions,  or  ctrainaca  sueb  rights,  undtr  S  U.S.C.  7ll3(a)(lJ  rr« 
ftrtflct  (bn. 

d.  Witb  right  of  radolagation: 

Uv  Establish  labor-aanagdaont  ralations  prograas.  policits, 
and  procadurcs,  issue  guidance  to  OoC  aanagers  on  labor  relations  rratters. 
and  coordinate  labor  relations  prograas  and  activities  within  the  Depart- 
neat  o-f  Defease: 

(2)  Develop  or  review  and  clear  subaissions  to  the  Federal 
Labor  Relations  Authority  (hat  s«*t  forth  the  DoO  position  on  issurs  before 
the  Authority,  subject  to  coordination  with  the  General  Counsel,  Depart- 
'rent  of  Defense,  on  aaeters  involving  legal  issues; 

(3)  Represent  the  Secretary  of  Defense  in  negotiation  of 
agreenencs  with  labor  orgaaitations  accorded  exclusive  recognition  at  the 
DaD  level,  pursuant  to  S  U.S.C.  711A(a)  (reference  (b));  and 

(4)  Approve  or  disapprove  negotiated  agreeoMnts  eovoring  units 
of  OoD  esq^loyees,  pursuant  to  S  U.S.C.  7114  (e)  (reference  (b));  and 

(5)  Represent  the  OepartSMnt  of  Defense  in  dealings  with  the 
'ederal  Labor  Relations  Authority,  the  Office  of  Personnel  Hanagesent,  and 
other  agencies  on  labor^^anageaent  relations  natters. 

2.  The  General  Counsel.  Denartnent  of  Defense,  shall: 

a.  Develop  or  review  and  clear  proposals  for  judicial  review  of 
<lecisiens  of  the  Federal  Labor  Relations  Authority  under  S  U.S.C.  7123(a) 
(reference  (b))  in  cases  arising  within  the  Departnent  of  Defense,  subject 
to  coordination  with  respect  to  policy  and  prograa  inplicatiens  with  the 
ASDOflU&L). 


b.  Coanunicata  with  the  Departnent  of  Justice  for  the  purpose  of 
seeking  judicial  review  of  decisions  of  the  Authority  and  provide  or  authorire 
the  prevision  by  DeO  Conpoaents  of  such  legal  support  as  the  Departaenc  of 
Justice  nay  require  in  ceanectioa  with  such  cases. 

E.  ErrSCTIVE  DATE 


This  Directive  is  effective 


diately. 


Prank  C.  Carlueei 

Oepury  Secretary  of  Defense 
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Agreement  Bar  2-24 

J^proval  of  Contract  3-116 

Arbitrability  6-18 

Arbitration  6-15 

Arbitration  Awards,  Review  of  6-27 

Assign  Work  3-70 

Assistance  to  Labor  Organization  5-25 

Authority,  Federal  Labor  Relations  1-4 

Bargain,  Refusal  to  5-40 

Bargaining  Unit 

Appropriateness  of  2-28 

Eligibility  of  Employees  2-34 

Budget  3-33 

Certification  Bar  2-23 

Certification  of  Union  2-52 

Clarification  of  Unit  2-52 

Collective  Bargaining,  Defined  3-1 

Community  of  Interest  2-29 

Convening  Need  3-100 

Consent  to  Elections  2-28 

Contracting-Out  3-76 

DeMinimus  Rule  5-70 

Discussions,  Formal  3-109 

Drug  Testing  3-43 

Effective  Dealings  2-29 

F-1 


2-29 


Efficiency  of  Operations 

Election  Bar  2-22 

Election,  Representation  2-44 

En^loyee  Categories  2-34 

Employee  Rights 

Defined  5-9 

Grievances  6-1 

Solicitation  2-2 

Union  Representation  at  Formal  Discussions  3-109 

Federal  Labor  Relations  Authority  1-4 

Formal  Discussions  3-109 

General  Counsel  1-5 

Grievance  Procedures  6-1,  6-11 

Grievance  Resolution  6-4 

Inpact  Bargaining  3-105 

Impasse 

Defined  4-1 

Procedures  4-1 

Interference  With  Enployee  Rights  5-9 

Internal  Security,  Eoployees  Engaged  in  2-43 

Internal  Security  Practices  3-38 

Intervention  2-27 

Investigatory  Examinations  3-115 

Judicial  Review 

Specific  Cases  7-4 

Standard  7-1 

Jurisdiction  1-8 

Management  Officials  2-41 

Mediation  and  Conciliation  Seirvice  4-1 

Methods  and  Means  of  Performing  Work  3-94 


P-2 


Mid~Contract  Bargaining 

3-102 

Mission 

3-32 

National  Security,  Baqployees  Engaged  in 

2-43 

Negotiability 

Conditions  of  Employment 

3-23 

Impact  Bargaining 

3-105 

Mid-Contract  Bargaining 

3-102 

Permissive  Subjects 

3-88 

Prohibited  Subjects 

3-31 

Refusal  to  Bargain 

5-40 

Regulations ,  Statutes 

3-95 

Neutrality,  Management 

2-47,  5-14 

Notice,  Posting  of 

2-27 

Ntimbers  of  Biq>loyees 

3-37 

Numbers,  Types,  and  Grades  of  Employees 

3-89 

Objections  to  Elections 

2-46 

Organization 

3-36 

Past  Practices  Doctrine 

5-47 

Petitions  (Other  Than  RO) 

2-51 

Picketing 

5-89 

Posting 

5-4 

Professional  En^loyees 

2-42 

Proposals  [see  Negotiability] 

Regulations 

3-95 

Representation  Petitions 

2-21 

Bargaining  Unit  Appropriateness 

2-28 

Showing  of  Interest 

2-21 

Timeliness  of 

2-22 

Settlement  Agreement  (ULP) 

5-3 

Showing  of  Interest 

2-21 

Solicitation  by  Employees 

2-15 

F-3 


Solicitation  by  Nonen^loyees  2-3 
Staffing  Patterns  3-89 
Strikes  5-89 
Supervisors  2-35 
Technology  3-94 
Tiiseliness  of  RO  Pet  tion  2-22 
Tesqporary  Restraining  Order  5-7 
Unfair  Labor  Practice 

Defined  5-1 
Procedures  5-1 
See  also  the  Specific  Violations 

Unilateral  Changes  3-102 
Work  Assignment  3-7  0 


Work  Schedules  [see  Staffing  Patterns] 


